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MEXJIYHAPOJIHbI YT OJIOBHBIHN CY/I;
CIIIA nbITaloTcs J00HTHLCS 0CBO0OKIAEHUS OT HAKa3aHUSA 3a
reHOUM 1, MPeCcTyIIeHUsI MPOTHB YeJI0BEYHOCTH U BOEHHbIE
npecTyIieHus

“’MexayHapoaHas AMHUCTHS' TIyOOKO 03a0odeHa B CBS3U C Pa3BOpaYMBAIONICHCS
[0 BCeMYy MHpPY KaMIlaHWEH, MPOBOJMMON OJHHUM TOCYJapCTBOM, a HMEHHO,
CoemunennbpiMu  [lltatamun Amepuku (CIIA), ¢ menpio yOeauTh OCTaJIbHBIC
rocynapcrBa 3akmouarh ¢ CHIA cormameHus 00 MMMYHHUTETE, MPEMSTCTBYIONINE
BbIIaue MexayHapoaHoMy yrojioBHoMy cyny rpaknan CIHIA, oOBuUHAEMBIX B
TeHOLU/E, MPECTYIUICHUSAX MPOTUB YEIOBEYHOCTH U BOCHHBIX MPECTYIUICHUSAX. DTU
cornameHus no3possitoT CHIA wim apyromy 3aMHTEPECOBAHHOMY TOCYAApCTBY HE
MPOBOJUTH PACCeOBaHUS a, B Cllydae HAJIW4YUs JOCTATOYHBIX U MPHUEMIIEMBIX
JIOKa3aTellbCTB, HE OCYIIECTBIATH CyneOHoe mpecienoBanue rpaxkaannHa CIIA,
00BHHSIEMOTO MeXAyHapOIHBIM YTOJOBHBIM CYJIOM B COBEPIICHHUU CTOJIb Y)KACHBIX
npectyriennid. Opranuzanus IyOOKO co’kajeer O TOM, 4TO JBa TOCyAapcTBa-
yuacTHuKa [Pumckoro craryra], Pymbinus u TamkukucTan, moamucaiyd MoJa00HbIC
cornamenusi ¢ CIIA. B cny4ae paTtudukanuy 3TUX COTJIANICHUH MapiaMeHTaMu o0a
rocynapcTBa-y4acTHHKAa HapyllaT CBOM o0si3aTenbcTBa O cTratbe 86 Pumckoro
CTaTyTa, a UMEHHO, OCYILIECTBIISITh apecT U Bblady MexXIyHapoOAHOMY YrOJIOBHOMY
Cyly JMIl, OOBHHSEMBIX B TOJOOHBIX MPECTYIUICHHSIX. “MexayHapoiHast
AMHHCTHS" Takke 00€CIOKOSHa TeM, YTO JIBa TOCYAapCTBa, MOANUcaBmne Pumckuii
cratyt, Bocrounsni Tumop m M3pawsib, BCTYynuwiau B TMOJ0OHBIC COTJamieHus o0
nmmynutere ¢ CIIA. B cnydae WM3pawis, 3TO coryallieHue TaKKe MPEnsTCTBYET
apecTy M Bblgaue MexayHapOoJHOMY YTOJIOBHOMY CYAY H3pPaujIibCKUX TpaxaaH. B
TOM CIIy4ae €ClId MapJIaMeHThl 00OMX TOCyNapcTB PaTU(PUUUPYIOT 3TU COTJAIIECHUS,
OHHM HapylIaT CBOU 00s3aTeNbCTBA MO0 MEXIYHAPOAHOMY NPaBy HE MOAPHIBATH 1IENU U
HazHaueHus: Pumckoro craryra. bosee Toro, 3Tu rocynapcTBa He TOJIBKO OTKaXYTCs
OT CBOETr0 CyBEpEHHOTO MpaBa OMPEIeNsiTh, KaKhe Cylbl OyAyT UMETh OPUCIUKLIUIO
HaJ JUIlaMHi, OOBHHSEMBIMU B COBEPIIEHUU IMPECTYIUIEHUH Ha UX TEPPUTOPUU WU
00Hapy)KeHHBIMU TaM, HO UM TaKXe MPUJIETCS MEPEeCMOTPETh BCE MX CYLIECTBYIOIINE
cornamieHuss 00 3KcTpaauiuun. "MexayHapoaHass AMHUCTHS'' COBMECTHO C JPYTHUMH
oomee wem 1000 yuactHukamu Koammmmum B momaepxky MexayHapOIHOTO
yromoBHoro cyma (KMYC) Oyner crapaTbCs MNpEMSTCTBOBATh 3aKIIOUYEHUIO
rocyapcTBaMu MOJOOHBIX COTJIALIEHUM, CTPEMUThCSA K HMX OTMEHE, a Takke
npusbiBath Cya HE TpUIABATh UM 3aKOHHOU cubL.

! 13 aBrycra 2002 r. Yunesam P.Ileiic, IIpencenarens copera KMYC, 3asBui, 4To «yrpo3a COKpaTHUTh
BOGHHYIO IIOMOIIb W HPENNpHHATOe H.elaBHO JaBieHne Ha CoBeT besomacHoCTH ¢ 1enbl0 JOOUTHCS
HMMYHHUTETa JUII MHPOTBOPILIEB SBJISIIOTCS YacTbi0 MHOTOCTOPOHHHX MONBITOK mpaButensctBa CIIA
[IOAOpPBaTh MEXAYHApOJHOE MPABOCYIAME, MEXKIYHApOAHOE IIPaBO M MEKIYHApOOHbIE YCWIUS IO
nojyiepkanuio Mupa». OH nobaBwin: «Odunmansaeie npeacraBurenu CIIA yTBepkaaroT, 4To MOAOOHBIE
cornanieHuss jomyckatorcss  CtaTyroMmM, Ha OCHOBaHMM KOToporo Obii yupexiaeH Cyd, HO NpaBOBbIE
9KCIIEPTHI, MPEACTABISIONINE BeAYIHe HEPABUTENLCTBEHHbBIE OPraHU3alMy U IPABUTENILCTBA, HE COIIACHBI
¢ atuM. B Hactosee Bpemsi CIIA nbITatoTcs BBIHYIUTH IPABUTENLCTBA [PA3IMYHBIX CTPaH] MOAIHCATh STH
COTJIAILICHUs], AHAJOTMYHO TOMY, Kak B mpomuioM Mecsue B CoBere be3omacHOCTM OHM 3acTaBHIM
IIPAaBUTENILCTBA COINIACUTHCA Ha IpenocTaBieHne MmuporsopuaMm CIIIA mMMyHHTETa OT IpeciefoBaHMS B
MVYC, Bompek# KOHCEHCYCY OTHOCHTEIBHO TOIO, YTO 3TO SIBWIOCH Obl HapyLICHHEM MEXIYHApOIHOIO
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2 MEXOYHAPOLOHbIW YTONOBHbIV CY[: CLUA nbitatoTcsi fOBUTLCA 0CBOGOXAECHUS OT HaKa3aHUs
3a reHouuA, NPecTynmneHusi NPOTUB YeNI0BEYHOCTU U BOEHHbIe NPeCTyneHus

Kak ykazaHo Hmxe, 1einb U HazHaueHue Pumckoro CraTyra COCTOAT B TOM,
YTOOBI TOJIOKUTH KOHEIl O0€3HaKa3aHHOCTH B MHUPE 3a COBEPIICHHE CAMBIX TSIKKHX
MPECTYIICHUH, B COOTBETCTBUHU c MIPUHITATIOM JIOITOJIHUTEIBHOCTH,
MPEAOCTABIISIIONIMM TOCYAapCTBaM TPHOPUTET B TIPOBEACHHUHM pACCIEIOBaHUS W
OCYIIIECTBJICHUN CYACOHOTO TPECIIeIOBAHUS 3a COBEPIICHHBIC MPECTYIUICHUS, HO B
ClTydae HEBBITIOJHEHUS UMHU YKa3aHHBIX (YHKIHH, Haaemstomero MexyHapoIHbIH
YTOJIOBHBIN CyJ HEOOXOAMMOW ropucaukimeid. B ocHoBe PuMckoro craryra jexur
dbyHIaAMEHTANBHBIN TPHUHIINII, 3aKIIOYAIOIIUICSI B TOM, YTO HHUKTO HE CTOWT BBIIIE
3aKOHA M HE 0CBOOOJK/IAeTCs OT HaKa3aHUs 3a COBEPIICHHUE TEHOIN A, MPECTYIUICHUM
MPOTHB YEJIOBEYHOCTH W BOCHHBIX mNpecTyruieHui. [loaToMy, 100l BO3MOXKHBIE
WCKIIIOYeHHs] B PUMCKOM cTaryre W3 S3TOro MPUHIWIA JIOJDKHBI OBITH CTPOTO
000CHOBaHBI B COOTBETCTBUHM C II€NbI0 U HazHaueHneM Craryra. TepmuHOJIOTHS M
ucTOopus Pa3pabOTKH IMyHKTa 2 cTaTbu 98 CBHUAETENHCTBYIOT O TOM, YTO OH OBLI
BKItodeH B CTaTyT C Ienbi0 00ecleueHuss rapaHTUU TOTO, YTO CYIIECTBYIOUIHE
Cornamennst o Craryce Cun (CCC) He OyayT aHHYJIMPOBAHBI MPUHSTHIM TO3]IHEE
PumMmckum CTaTyTOM.2 OH He ObUT 3aTyMaH B Ka4ECTBE JUIEH3UH Ha OCBOOOXKICHHUE OT
Haka3zanuss B Cyle TMOCPEACTBOM 3aKIIOUEHUS TOCYAapCTBaMU TOCISTYIOIIHX
JIBYCTOPOHHHUX COTJIAIIEHUM, TOAPHIBAIOIIMX CaMblii MeXaHU3M JeicTBusi CTaTyTa

I. HEJb U HA3ZHAYEHUE PUMCKOI'O CTATYTA - IIOJOXHUTH
KOHEIL BE3HAKA3ZAHHOCTH HA OCHOBE ITPUHIIUITA
JOINOJIHUTEJIbHOCTH

CornacHO 0OBIYHOMY MEXIYHApOJIHOM IpaBy, KaK 3TO OTPaKEHO B MyHKTE 1 cTaThbu
31 Benckoii KoHBeHIIMM O mpaBe MEXIYHAPOIHBIX JOTOBOPOB, “[a] JloroBop moimkeH
TOJIKOBAThCSl JT0OPOCOBECTHO B COOTBETCTBUU C OOBIYHBIM 3HAYEHUEM, KOTOpOE
clieyeT NnpuaaBaTh TEPMUHAM JIOTOBOPA B UX KOHTEKCTE, a TaKXKe B CBETE 00bEKTa U
neneun z[ormaopa».”3 Kak moxazano Hmxe, 1r000€ 3agBJIIEHHE O TOM, UTO COTJIAIIEHUS
00 nmmyHuTeTe 11 BoeHHOCHykamux CIIA HaxoasTCs B COOTBETCTBUU C IMTYHKTOM
2 crarbu 98 PuMckoro cratyra He yJIOBJIETBOPSIIOT KPUTEPHUIO JOOPOCOBECTHOCTHU
tonkoBauus.” [1o106HOE TONKOBAHME MOTHOCTBIO MPOTHBOPEUHIO OBl HAMEPEHHSIM

npasa, Ycraa OOH u Pumckoro cratyra. MexiyHapoHOE IPaBO HE MOXKET OBbITh TIOJYMHEHO BOJIE OIHOM
crpanbl.” Coalition for the International Criminal Court, Experts Available: US Threatening to Withhold
Military Aid over ICC Experts Refute Legality of Immunity Agreements US is Seeking, 13 aBrycra 2002 r..
Cwm. Taxoke, Coalition for the International Criminal Court, Bilateral agreements proposed by US government,
23 aBrycta 2002 T. (0b6a dokymenma Haxooamces Ha: http://Www.iccnow.org).

Cornamenne o cratyce cuin (CCC) — 3T0 IOroBOp, PeryauUpYIONIMA TPaBOBOM CTAaTyC KOHTHHIEHTA
BOOPYXKCHHBIX CHJI OJHOIO I'OCYJapcTBa (HANpaBIIONICE TOCYAapCTBO), AUCIOLUPYIOLUIMXCSI B JAPYrOM
rocyaapcTse (OpHHHMAIOIIee roCyJapcTBO), B COOTBETCTBHU C ITHUM JAOroBopoM. OH Takke OOBSCHSCT,
Kakoe TOCYJapCTBO HMMEET NPUOPUTET B MPOBEACHUU DPACCICNOBAHHUS M, NPH HAIWYUK JOCTATOYHBIX
NPUEMJIEMBIX J0Ka3aTeNbCTB, B OCYIICCTBICHHM CYJCOHOrO IPECHCIOBAHHMS BOCHHOCIYXKALIMX U3
HANPABIIIOLIETO0 TOCYAapCTBa, IOJ03PEBACMBIX B  COBEPIICHHM INPECTYIUICHHH Ha TEPPUTOPHU
MPUHIMAIOIIEro rocy1apCTBa.

3 BeHckas koHBeHIIUS O mpaBe Mex1yHapoaHbix qoroBopos, U.N. Doc. A/CONF. 39/27 (1969), cr. 31 (1).

4 CornacHO OOBSICHEHUIO OHOTO U3 AKCIEPTOB 110 TOTOBOPHOMY IIPaBY,

“ITepBBIii TPUHLIMI — AOOPOCOBECTHOE TOJIKOBAHHE - HEMOCPEICTBEHHO BBITEKAET M3 HOPMBI pacta sunt
servanda («Kaxaplii AeHCTBYIONINIA TOroBOp 00s3aTesICH Ul €ro y4acTHHKOB M JIOJDKEH JOOPOCOBECTHO
VMU BBITONIHATBCS»), cofepxaiieiics B cratbe 26 [Benckori Konsenunu]. TonkoBaHuE SIBISETCS YaCThIO
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MEXAYHAPOQOHbIA YrONOBHbIN CY[l: CLUA nbiTatotcs AOGUTHLCA OCBOGOXKAEHUS OT HaKa3aHus 3
3a reHouuA, NPecTynmneHusi NPOTMB YeNI0BEYHOCTU U BOEHHbIe NPeCTyneHus

roCyJIapCTB-y4aCTHUKOB PHMCKOW KOH(EpEeHIIMH U, CIeA0BaTEIbHO, HApyIaao Obl
?amHeﬁumﬁ MPUHIIMIT MEXYHAPOHOTO MpaBa, KaCAIOIIMIICA TOJIKOBAHUS JOTOBOPA.

TpeboBaHKMe TOJKOBaHUS JIOTOBOPA «B COOTBETCTBUH C OOBIYHBIM 3HAUCHUEM,
KOTOpO€ CleAyeT MpHaaBaTh TEPMUHAM JOTOBOPA B UX KOHTEKCTE», KOHEYHO KE, HE
O3Ha4YaeT WX YIPOIIEHHOro, OYKBaJbLHOTO TOJKOBaHMs. Kak pa3pscHseT MyHKT 1
ctaThd 31, OHM MOTYT TOJKOBaThCS KakK B “KOHTEKCTE', TaK U «B CBETE€ OOBEKTa M
nenei gporoBopar». CoriacHO MHEHHIO BEIYIIETO KCIepTa B 00JIACTH JOTOBOPHOTO
MpaBa, «HAPSAIY C T€M, YTO TIOHITHE MOXKET OBbITh abcoomHo «IpocTbiM», Cyi,
BBIHOCSI PEIICHHE HCXOJ U3 CMBICTIA JIOTOBOPA, XOUET YCTAHOBUTH OMHOCUMENbHOE
3HAYEHHE ATOTO TOHATHUS, TO €CTh OTHOCUTEIILHO 0OCTOATENHCTB, B KOTOPBIX JOTOBOP
ObLT 3aKITI0UEH.

[Tynkr 2 crathu 31 BeHckol KOHBEHIIMH OOBSCHSET, YTO KOHTEKCT TEPMHUHOB
BKJIIOYAeT B ce0s TeKCcT W mpeamOymy noroBopa. Ilynkr 3 cratem 31 TtpeGyer
MPUHUMATh BO BHUMAaHHE IMOCJIEAYIONINE COTJIANICHUS U MPAKTUKY MX NMPUMEHEHUS
YYaCTHUKAMH, KaK ¥ COOTBETCTBYIOIIME HOPMBI 3aKOHA, MPHUMEHSIOMHNECS B
OTHOIICHUSIX  MEXAy ydacTHHKamMu. Kak  yka3bIBaeTcsi  HHUXKE, IIHPOKO
pacIpoCTpaHEHHOE HEXKEJIaHWE TOCYIapCTB-yJ4aCTHUKOB, MOIMUCABIINX Pumckuii
cratyr, 3akmiodarh ¢ CIHIA cormamenus 00 HWMMyHHTETE — OTO em€ OJIHO
CBUJIETEILCTBO, TIOITBEPXKIAIOIIEE, YTO OHH MpoTHBOpeuaT Craryry.

Kpome Ttoro, mo Hopmam OOBIYHOTO MEXIYHAPOIAHOTO TIpaBa, KaK 3TO
OTpaXEHO B cTaThe 32 BeHCKOW KOHBEHIIMHM, BO3MOXXHO OOpaiieHue K
JOTIOJTHUTEIBHBIM CPEACTBAM TOJIKOBAHUS C IICJIbIO0 TOATBEPXKICHUS] 3HAYCHUS,
YCTaHOBJIEHHOTO BBINIEYKA3aHHBIM CIIOCOOOM WJIM B TOM CITy4dae, €CJId 3TO MPUBOJIUT
K JIBYCMBICIICHHBIM, a0CYpIHBIM WJIM HEPa3yMHBIM PE3yJIbTaTaM:

WCIIOJIHEHHS JOTOBOPA W MO3TOMY TPOLIECC U3YYEHHs M OLIGHKH COOTBETCTBYIOIIUX MAaTEPUAJIOB JOJDKEH
OBITh BBITNOJNHEH J00pPOCOBECTHO. Jake eClii TEepPMHUHBI JIOTOBOPOB SICHBI, HO MX NPUMEHEHHUE BEAET K
pe3yabTaty, SBHO aOCypJIHOMY WJIM HEpa3yMHOMY (€ClM BOCIOJNB30BaThCS (OPMYJIMPOBKOM NyHKTa 2
cratbu 32 [Benckoit KoHBeHIIMM], y4acTHUKH JOJDKHBI HCKATh HHOE TOJKOBAHHE.)

Anthony Aust, Modern Treaty Law and Practice (Cambridge: Cambridge University Press 2000) 187.

CornacHo oObsicHeHmto MaxHaupa, KaXIbIM M3 pa3NUuUHBIX IIPAaBWJ  TOJKOBAHUS — «MOXKHO
PYKOBOJCTBOBAThCS JIUIL IPH OTCYTCTBUM JIOKA3aTENbCTB B MOJIb3Y NPOTUBHOIO, (prima facie) u Hemb3s
JOIYCTUTh, YTOOBI OHM HPEMATCTBOBANIM Ba)XHOMY IOMCKY B cdepe NpUMEHEHHs IOTOBOPOB, a MMEHHO,
IIOUCKY MCTHHHOIO CTPEMJICHUS YYaCTHHKOB JIOTOBOPa PYKOBOJACTBOBAThCS MX OykBOii». Arnold Duncan
McNair, The Law of Treaties: British Practice and Opinions 175 (Oxford: Clarendon Press 1938). On
CHOBa MOBTOPSIET:

«OCHOBHOE IIPAaBWJIO COCTOUT B TOM, YTO CYAY CIEIyeT CTapaThCs YCTAHOBUTH BCE BO3MOXKHBIE
JIOKa3aTeNIbCTBAa HaMEPEHHUsl CTOPOH P HMCIOIb30BAHUU MHTEPIPETUPYEMOro CJIOBa MU (pasbl.
TemMu MHOrMMH MpaBWIAMH W NPHHOMIIAMH, KOTOPBIMH H300MIYIOT Y4eOHHUKH M Apyrue
HCTOYHUKHY, MOXKHO PYKOBOJCTBOBAThCA JIMIIL IPU OTCYTCTBHU [OKA3aTENbCTB B IOJNB3Y
IIPOTUBHOTO W OHM JIOJDKHBI BCErAa YCTYHaTh JAOPOTY NPOTHBONOIOKHOMY CBHUIETENLCTBY O
HaMEPEeHHH CTOPOH B KaXJIOM KOHKPETHOM ciydae. Ecin  1O3BONMMTH UM CTaTh HAIIUMHU
X0351eBaMH, a He HallIMMU CIIyraMH, 3TH PaBUja MOT'YT BBECTH HAc B 3a0JIy)KICHHE».
Tam once, 185.

6 McNair, supra, n. 5, 175. Cwm. taxxe N.E. Simmonds, Between Positivism and Idealism, 50 Cam. L. J.
308, 311-318 (1991).
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4 MEXOYHAPOLOHbIW YTONOBHbIV CY[: CLUA nbitatoTcsi fOBUTLCA 0CBOGOXAECHUS OT HaKa3aHUs
3a reHouuA, NPecTynmneHusi NPOTUB YeNI0BEYHOCTU U BOEHHbIe NPeCTyneHus

“Bo3M0xHO 0o0OparieHne K JOTMOJHUTEIBHBIM CPEJICTBAM TOJIKOBAHHS, B TOM YHCIIC K
MOJrOTOBUTEILHBIM MaTepHaliaM U K 00CTOSITEIbCTBAM 3aKJIFOUEHHS JI0TOBOPa, C TEM
YTOOBI IOITBEPIUTH 3HAUYCHHE, BHITEKAIOIICE 3 IPUMEHEHUS cTaThu 31, uimun
ONPENEINTH 3HAYEHUE, KOTJIa TOJIKOBAHUE B COOTBETCTBUHU CO CTaThel 31:

a) OCTaBJIsIeT 3HAUEHUE JIBYCMBICJICHHBIM WJIM HESICHBIM; WU
b) HPUBOIUT K Pe3y/IbTaTaM, KOTOPBIE IBHO aOCYPAHBI HIIH HEpa3yMHBL."’

Kak mokazaHo HuWke, HUCTOpuUs TOATOTOBKM [Pumckoro  craryra]
MOJTBEP)KIAECT, 4YTO [JEWCTBME TyHKTa 2 cTartbu 98 He IUIaHMPOBAJIOCh
pactpoCcTpaHiTh Ha JOTOBOpHI, MoAoOHBIe corjameHussM CIIIA 06 ummyHurere.
JleficTBUTENBEHO, CaMO TPEAINOJI0KEHHE, YTO MYyHKT 2 cTaThu 98, sikoObI, OXBaThIBAaET
Mo 00HbBIE COTJIAIIeHUs, MpuUBeNa Obl K SBHO aOCypAHOMY M HEOOOCHOBAaHHOMY
BBIBOJy, UYTO TOCYJIapCTBO, HE sIBIIsAOMIEeeCs ydacTHUKOM CTaTyTa, MOXKET HapyIiaTh
dbyHIaMEHTANBHBIN TPUHIUT PUMCKOTO cTaTyTa, 3aKIIOYAIONIUHCS B TOM, UTO JH000e
JUYo, HE3aBUCHUMO OT HAIMOHAJIBLHOCTH, BHHOBHOE B COBEPIICHUU TEHOIMJA,
MPECTYIUICHUH TPOTHUB YEJIIOBEYHOCTH W BOCHHBIX NPECTYIUICHUH Ha TEPPUTOPHU
rocyJIapcTBa-y4aCTHUKA, TOMJICKHUT IOPUCAUKINNA MEXIyHapOJHOTO YroJIOBHOTO
cyla B Cilydae HECIMOCOOHOCTH WJIM HEXEJIaHWs JTaHHOTO TOCydapCTBa IMPOBECTH
TOOpPOCOBECTHOE paCCIEIOBAaHWE W TIPU HAIWYUU JIOCTATOYHBIX IMPHUEMIIEMBIX
JI0OKA3aTelIbCTB HaKa3aTh BHUHOBHBIX. JICHCTBUTEILHO, JOBEICHHOE JIO CBOETO
JIOTHYECKOTO  3aBEpINeHHUs, IMOJA00HOE TOJKOBAHHWE TO3BOJBUIO OBl  JIIOOOMY
rOCyJIapCTBY-YYaCTHUKY HE BBITIOJIHATH CBOUX 00513aTE€ILCTB 1O cTaThe 86 Pumckoro
cTaTyTa: TOJBEpPraThb apecTy W BbIJaue TPaXKJaH TOCYNApCTB, HE SBIISIOIMIUXCS
YYaCTHUKaMH CTaTyTa, OOBHHSEMBIX B COBEPIICHUU TMPECTYIUICHUH Ha HX
TEPPUTOPUHU WU TEPPUTOPUH IPYrOTO TOCYIAPCTBA-YIaCTHUKA

I'maBHas nens u Ha3HaueHWe PUMCKOTO cTaTyTa 3aKIFOYar0TCsl B 00€CTIeueHUN
TOTO, YTO JIMI]A, BUHOBHBIC B CaMBIX TSHKKHUX IMPECTYIUICHUSIX, HEMPEMEHHO OYymyT
MPUBJICYEHBI K OTBETCTBEHHOCTH, TIPEXKJIE BCETr0, CAaMHUMH TOCYJIapCTBAMU-
YYaCTHUKAMH, a B CJIyda€ HWX HECIIOCOOHOCTH WM HEXeJaHus caenlaTh 3To, -
Mex1yHapoJHbIM YTOJIOBHBIM CYJIOM B Kau€CTBE MOCIETHEN I/IHCTaHI_[I/II/I.S Takum

7 Benckas KoHBeHIIMST 0 TpaBe MEXAYHApOAHBIX JOMOBOPOB, M. 3, cT. 32. MexayHapoIHbId Cyx
CIPaBEJIMBOCTH 3asBUI, YTO cTaThi 31 M 32 BeHCKOW KOHBEHIMH OTPAXKAKOT OOBIYHOE MEXIYHAPOIHOE
npaBo. Libya v. Chad, 1994 1CJ Rep., para. 41. cwm. takxke Restatement (Third ) of the Foreign Relations
Law of the United States § 325, nap.1 (American Law Institute 1987).

Lens 1 Ha3HaueHue Pumckoro craryra n3inoxens! B [IpeamOyiie, B 4aCTHOCTH, B CIELyIOIINX Haparpadax:
“HONTBEpXkKAAs, 4YTO caMble CEPbe3HbIe MPECTYIUICHHS, BbI3BIBAIOIINME  03a00UEHHOCTH  BCETO
MEXAYHaApOJHOTO COOOIIeCTBa, HE [ODKHBI OCTaBaThcsl O€3HaKa3aHHBIMM M YTO MX JAeliCTBEHHOE
IpeciaeoBaHre JODKHO OBITh 00€CIeYeHo KaK MepaMy, IPUHUMAEeMbIMI Ha HAllMOHAJIBHOM YPOBHE, TaK U
aKTUBH3alMEl MEXIyHapOIHOIO COTPYJTHUYECTBA,

OyIy4M TpPEUCHOIHEHbl PEHNIMMOCTH MOJOXKUTh KOHEL Oe3HaKa3aHHOCTH JIMI], COBEPIIAIOIIUX TaKue
IIPECTYIUIEHHS, U TEM CaMbIM CIIOCOOCTBOBATH NPENYNPEKICHUIO TOTOOHBIX IPECTYIICHUH,

HallOMHUHAs, YTO OOS3aHHOCTBIO Ka)KIOrO0 TOCYHAapCTBa SIBISIETCS OCYILIECTBICHHE €ro yroJIOBHOM
FOPUCIUKIIMU HaJ| JIULIAMH, HECYILIUMH OTBETCTBEHHOCTh 3@ COBEPILIEHUE MEKIYHAPOIHBIX IPECTYIIICHUH,

[IOJTYEPKHBast, YT0 MEKIyHApOJHBIN YTOJIOBHBINA CYJl, YUpEXJACHHBIH Ha OCHOBaHMM Hacrosuiero CraTyra,
JOTOJTHSIET HAllMOHAJIbHbIE OPTaHbl YTOJIOBHOM IOCTUIINY,
[IPEUCHOJIHEHHBIC PENIMMOCTH CO3JaTh IPOYHBIE TapaHTUH YBaKEHUS K OCYILIECTBICHHIO
MEXTyHapOIHOTO MPABOCYIHsI U 0OecrieueH st ero cooroaeHus [.]”
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oOpa3om, m000€e corjiamieHue, 4eTKo He MpelycMOTpeHHoe B Pumckom craryre u
npensTcTBytoniee MexayHapoJHOMY YrOJIOBHOMY CYAY HCIIOJHSATH CBOM (DYHKIMU B
KauyecTBE JOTIOJHSIONIET0 OpraHa B cllydae HECHOCOOHOCTH WJIM HeXelaHUs
roCcy/apCTB MpHUBJIEKaTh BUHOBHBIX K OTBETCTBEHHOCTH, HAHOCUT yIlepO LETU U
Ha3HaueHuto Craryra.

KittoueBbIM KOMIIOHEHTOM 11eNT U HazHadeHus: CTaryTa sBJIseTCs BKIIOYEHHE
B Cratpio 27 ¢yHIaMEHTAIBLHOTO MPHUHIIUIIA, 3aKITIOYAIOIIET0Cs B TOM, YTO HUKTO HE
MOKET OBITh OCBOOOXIEH OT OTBETCTBEHHOCTH 3a MPECTYIIEHUS, MOAMaIa0IIe 0T
IOPUCAUKIINIO MEXKYHapOJIHOTO IpaBa, TaKUe KaK T€HOILM]I, MPECTYIUIEHUsS MPOTUB
YEJIOBEYHOCTH M BOEHHBIEC TpecTyrieHus. [IyHkT 1 cratbu 27 o0yciaaBiuBaeT, 4TO
Pumcknii cTaTyT «npuMeHsIeTCs B paBHOM Mepe KO BCEM JIMIaM, 0e3 KakoTro Obl TO HU
OBLJIO pa3uuus Ha OCHOBE JIOJDKHOCTHOTO TIOJIOKEHHUS», a IyHKT 2 cTaTbu 27
MpelycMaTpuBaeT, 4T0 «MMMYHHMTEThI WIIM CHEIHalibHbIE MpolleccyalibHble HOPMBI,
KOTOpble MOTYT OBITH CBSI3aHBl C JIOJDKHOCTHBIM IIOJIOKEHMEM JIHI, OyAb TO
COTJIaCHO  HAI[MOHAJIBPHOMY WJIM  MEXKIYHapOJHOMY TpaBy, HE  JOJKHBI
MPENnsITCTBOBAaTh ocyliecTBiIeHN0 CylIoM €ero IOpUCAMKIMU B OTHOIIEHHWU TaKOTO
muna» . JlaHHas IOPUCIMKIMS, He TOBOPS YKe O IMepeiade Jeqa B COOTBETCTBHH C
nojokenueMm ['maBel VII YcraBa OOH, pacnpocTpaHnsiercsi, corijiacHo crtatbe 12
Pumckoro cratyra, Ha IPEeCTYIUICHHS, COBEpPIIEHHBIC JIIOOBIM JIUIIOM cTapiie 18 ser,
HE3aBUCHMO OT HAIMOHAIBHOCTH, HAa TEPPUTOPUU TOCYNAPCTBA-YUACTHUKA WIIU
roCyJlapCTBa, CIEIABIIEro CIENUaIbHOE 3asBJICHUE O MPU3HAHUU 1opucaukinu MYC,

a TaKKe Ha MPeCTYIUIEHUS, COBEPIIEHHBIMETPAKIAHUHOM OJHOTO U3 3TUX TOCYIapCTB.
10

° Crates 27. (HenomycTUMOCTb CCBUIKH Ha JAOJKHOCTHOE MOJIOKEHHUE) B €€ TOJTHOM BHUE IJIACUT:

«1. Hacrosmuii CtaTyT NpUMEHSETCS B PABHOW Mepe KO BCEM JIMIaM 0e3 Kakoro Obl TO HU OBLIO Pa3JIndus
Ha OCHOBE JO/DKHOCTHOIO IOJIOXKEHHSA. B YacTHOCTH, TOJDKHOCTHOE IIOJIOKEHHE B KauyecTBE IJIaBbI
roCyJapcTBa WM MPABUTEILCTBA, YWICHA MPABUTEIbCTBA WM MapliaMeHTa, U30PaHHOIO MPECTABUTENS WK
JOJDKHOCTHOTO JIMIIA IIPABUTENLCTBA HU B KOEM CJy4ae HE OCBOOOXKAAET JIMIIO OT YrOJOBHOM
OTBETCTBEHHOCTH COMIacHO HactosieMy CTaTyTy U He SIBJISETCS CaMo 10 ce0e OCHOBAHHUEM JIJISl CMSTUCHHS
MIPUTOBOpA.

2. VMMyHHMTETBI WM CIEUUAJIbHBIE IPOLECCYAbHBIE HOPMBI, KOTOpbIE MOTYT OBITh CBSI3aHBI C
JOJDKHOCTHBIM TIOJIOKEHUEM JIMIA, Oy/b TO COIVIACHO HAlMOHAIBHOMY WM MEXKJIYHAPOJHOMY TpaBy, He
JIOJDKHBI TIPEMSTCTBOBATh OCYIECTBICHUIO CyIOM €ro IOpUCIUKIIMHA B OTHOIICHUH TAKOTO JIUIA».

' Crarps 12. (YcnoBus OCYIIECTBIICHUS IOPUCIUKIINK) IIPENYCMAaTPUBAET:

«l. TocymapcTBo, KOTOpOE CTaHOBHUTCS Y4YaCTHMKOM Hactosimiero Craryra, NPH3HAET TeM CaMbIM
ropucaukiyio Cyna B OTHOIIECHHUH IIPECTYIJICHUH, YKa3aHHBIX B CTaThe S.

2. B cnyuae noamyHkToB (a) win (c) cratbi 13 Cyl MOXKET OCYILECTBIISATh CBOK FOPUCAUKIIUIO, €CJIH OTHO
WIN HECKOJIbKO U3 HIDKEYKa3aHHBIX TOCYAAPCTB SIBJSIOTCS y4acTHUKaMu Hacrosmero CraTyra win
npu3HaoT opucaukiuio Cyia B COOTBETCTBUU C ITYHKTOM 3:

a) TOCYIapCTBO, Ha TEPPUTOPHU KOTOPOTO MMEJO MECTO JaHHOE JIesTHUE WM, €CIU MPeCTyIUIeHHe ObLIo
COBEpIIEHO HA GOPTY MOPCKOTO MM BO3IYIIHOI'O CYZAHA, FOCYAAPCTBO PETHCTPALMU 3TOI0 MOPCKOTO MM
BO3YIIHOTO CyJHA;

b) rocyaapcTBo, rpask JaHMHOM KOTOPOTO SIBJISIETCS JIUL0, 0OBUHSAEMOE B COBEPIICHUH NIPECTYIICHUSL.

3. Ecu B cOOTBETCTBUM C MYHKTOM 2 TpeOyeTcs NpU3HAHUE IOPUCAUKIINN TOCYIapCTBOM, HE SIBIISIOLIMMCS
y4acTHUKOM Hactosimero CraTyra, 3TO TOCYIapCTBO MOXKET MOCPEICTBOM 3asIBJICHHUS, MPENCTaBICHHOTO
Cexkperapio, npusHaTh ocymectieHne CynoM OPHCAUKIMHM B OTHOLIEHMH IaHHOTO MPECTYIUICHUS.
[TpusHatoiiee rocynapctBo corpyanndaeTr ¢ Cynom 6e3 kakux Obl TO HU OBLIO 33/ICPIKEK MITM UCKITFOUYCHHH B
cooTBeTcTBHH ¢ HacTbio 9».
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To, 9TO IMEHHO ATOT aCHeKT IeJI ¥ Ha3HaueHus PUMcKoro craryra siBIseTcs
LIEHTPAIbHBIM, JIEMOHCTPUPYET TO OOCTOATENHCTBO, YTO CYIIECTBYIOT JIHIIL TPH
WCKIIFOYCHHSI Y3KOTO XapakTepa — WM SBHBIX HCKIIOUCHHUS, - OTPAaHUYUBAIOIINX
ocymiectBiaenne Cynom moao0HOW ropucaukiuu: (1) HEKOTOpble OCOOBIEe Ciyyaw,
npeaycMOTpeHHbIe TyHKTOM 6 ctathu 90, Korja cTpaHaM-ydacTHHUKAM JI03BOJISIETCS
OT/JaBaTh MPEANOUYTEHNE KOJUTHAUPYIOIINM (BCTPEYHBIM) 3arpocaM 00 SKCTPaIUIuu
OT CTpaH, HE SBJAIOMUXCS ydacTHHKaMu CtaTyTa W TpeOyrONIUX BBIAAYM CBOMX
TpaXJaH, COIJIaCHO cCyujecmayrouwum COTTAMICHUSIM 00 OSKCTpaaullud, Tepen
npocsbamu MYC o BbIjaue 0OBHHSIEMOTO, TIPH HAJTMYHH OTPENEICHHBIX (PaKTOPOB,
YKa3bIBAIOIIMX Ha TO, YTO COTJIACHE€ Ha OJKCTPAIAHWIIMI0O HE TMPUBEIET K
Oe3Haka3aHHOCTH; (2) HaIMYME OCOOBIX, ACHCTBYIOIIMX B TEUEHHUE OTPAHMYCHHOTO
CpPOKa, MUIIJIOMATHYECKUX W TOCYIAPCTBEHHBIX MMMYHUTETOB, COTJIACHO MYHKTY 1
cratbm 98; um (3), kak oOwbicHeHo Huxe B Pasmene II, cymectByromme

MexayHapoaHblie cornamieHus: o Craryce cuit (CCC), ynoMAHYThIE B yHKTE 2 CTaTbU
98",

Kak yka3piBaeTcs HMXKE, UMEHHO MEXIyHAapOIHbIA YroJOBHBIA Cyd B
KayecTBE HE3aBHCHMOIO MEXIyHapOJHOTO CyIAeOHOro opraHa, a He OT/EIbHbIE
rocynapcTBa, JOJDKEH ONpeAensiTh, o0JalaloT JU COoryiameHuss o0 MMMYHUTETE C
CIIA ropuandeckoil cuioi coraacHo PUmMckomy craryry.

II. JEACTBUE IIYHKTA 2 CTATBH 98 OT'PAHUUYUBAETCA JHIIb
CYHECTBYIOIIUMHU COIVIAIIEHUAMMU O CTATYCE CUJI

[Iynkr 2 crarbu 98 nmpumenum k cymiectByromuM CCC, a He k CCC, npuHATHIM
MOCJIe TOrO0 KakK TOCyIapCTBO CTajo y4acTHHMKOM Pumckoro craryra. Tem He MeHee,
naxxke ecii Ob1 MexXayHapoJHOMY YrOJOBHOMY CYAY NMPHUIIIOCH COTJIACUTBCS C TEM,
YTO 3TO TOJIOKEHHUE TAK)Ke MPUMEHUMO K BO300HOBIsieMbIM mwin HOBBIM CCC, 31H
CCC, pasymeercsi, NODKHBI ObTM OBl corjacoBaThCsi ¢ PuMckuM cratyroM u

11
IIynkr 6 cratem 90 paszbscHser, 4yTO [OCYIapCTBO-YyY4acTHHK MOXET OTHaTh NPEANOYTECHHE

Kouuaupyromeil npocs0e 00 DKCTpaAMIMM, HCXOAAIIEH OT Cyda TIOCyAapcTBa, HE SBIISIOIIErocs
yyactHuKoM CraTyTa, epes npocb0oii MexayHapOoAHOro yroJOBHOIO Cyaa, TOJBKO MOCHE PACCMOTPEHHUS
UM BcexX (akTopoB, 00ECTIEUMBAIOLINX TO, YTO YAOBJIETBOPEHHUE 3ampoca 00 SKCTPAJULUM, HEe IPUBEHET K
OesnakazanHocTH. Cpenu 3THX  (DAKTOPOB: BO3MOXKHOCTh MOCIEAYIOIIEH Tiepeaayd OOBHHSIEMOIO
MexayHapoqHOMY YIOJIOBHOMY CYAY TOCYAAapCTBOM, OOpaTHBIIMMCS C 3alpocoM, B CIydae €ro
HECIIOCOOHOCTH WJIM HEXKENaHUs MPOBOJAUTEL PACCIEIOBAHUE MM OCYLIECTBIIATH CyAe0HOe MpeciieaoBaHue.
[JanHas MyHKT NpeaycMaTpUBaET:

«B Tex cmywasx, Korja NpuUMEHseTcs MyHKT 4, 3a MCKJIIOYEHMEM CJIydaeB, KOTJa 3alpaliuBaeMoe
TOCYapCTBO YK€ CBSI3aHO MEXKIYHApOAHBIM 00s3aTENBCTBOM IO Iepefadye JHLA 3alpalldBaloLIeMy
TOCYZapCTBY, HE SIBISIOIIEMYCS YJaCTHUKOM Hacrosimero CraTyra, 3alpalliBaeMoe IoCylapCTBO pelaeT
BoIpoc o mepenade sroro Jyuna Cyay WiIM Iepejade 3TOro JIMIA 3alpallluBaiolieMy TOCyIapCTBY.
[IpuHnMas cBoe pelieHue, 3anpairBaeMoe rocyIapcTBO paccMaTPUBAET BCE COOTBETCTBYIOLINE (GaKTOPhI, B
TOM YHCJI€, HO HE HCKIIOUUTENIBHO:

a) COOTBETCTBYIOLINE JaThl HAIIPABJIECHUS IPOCKHO;

b) MHTEpeCH! 3alpaliBaIOIEr0 rOCyAapcTBa, BKIOYast, KOrAa 3TO YMECTHO, TO 0OCTOSTENbCTBO, OBUIO JIN
IIPECTYIUIEHHE COBEPLICHO Ha €ro TEPPUTOPUM, a TaKKe IPa)XJaHCTBO IOTEPIEBIIMX M CaMOro JIWIIA,
KOTOPOE OHO MPOCHUT BBIIATh; U

C) BO3MOXKHOCTB ITOCIIeAyIoNIeH nepenadn Mexxay CyioM U 3alpalIiBaloiuM FoCyJapCTBOM».
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JIPYTUMU HOPMaMH MEXIYHapOIHOTO mpaBa. Kpome 3Toro, Kak OOBSCHSAETCS HIKE,
rocyJIapCcTBO, paHee ToJMANHcaBiiee PUMCKHN CcTaTyT W 3aKIIOYHMBIIEE 3aTeM
cornamenue 00 nmmynutete ¢ CIIA, cBoMMH JEHCTBUSAMH HaHECET ymepo Ienu u
Ha3HAYCHHIO CTaTyTa M, CJIEIOBATEILHO, TEM CaMbIM HAPYIIUT CBOU 00S3aTEIbCTBA,
COTJIACHO JIOTOBOPaM, PETYJIUPYIOIINM 00BIYHOE MEKTYHAPOIHOE TPABO. 12

Cratbs 98, npunsaras B xone Jumnomarudeckoit koHpepeHuu B Pume, Obliia
pazpaboTaHa C ILETBI0 PEIIEHUs BOMPOCa O B3aMMOCBI3M MEXIy 00s3aTelbCTBAMHU
rocyJapCcTB-y4aCTHUKOB B paMKax oOyoyweeo PuMckoro craryra W HX
cywecmsyrouumy  0053aTeNIbCTBAaMM TI0 MEXIYHApPOJHOMY TIPaBy. 13 [Taparpad 1
ctatb 98 pazpabarbIBalicss C IEIBI0 PEIICHHS Y3KOTO BOIMPOCAa O B3aWMOCBS3HU
MEXIy 00s3aTeIbCTBAMH CTpPaH-y4aCTHUKOB 10 PumckoMy craryry W HX
MPEAMIECTBYIOIUMH  00s3aTeIbCTBAMA IO  OOBIYHOMY WM  TPATUIIMOHHOMY
MEXIYHApPOJHOMY TpaBy, KacCAONIUMHUCS JUIUIOMATHYECKUX W TOCYJapCTBEHHBIX
MMMYHUTETOB, B YaCTHOCTH TE€X, KOTOpbhIE yKa3aHbl B BEHCKOW KOHBEHIIUH II0
IUIUIOMaTHYecKUM oTHomeHusiM. Kak ykazano Hike, maparpad 2 crateu 98
MpeAHa3HavaiIcs Il PEryJupOBaHUS B3aUMOJCUCTBUS MEXKAY CYIIECTBYIOUTUMHU
cornammieHussMM CCC M TPUHATBIM TIO3/IHEE MEXIOCYJaPCTBEHHBIM JIOTOBOPOM,
Pumckum crarytom. B o0oux ciydasX, COCTaBUTENH JOKYMEHTOB TMIPHHSUIHA
TIIATEIHLHO pa3paOO0TaHHBIE MOJIOKEHUSI C OYEHb OTPAaHUYEHHBIMU HCKITIOYCHUSMHU -

"> Cornacro crathe 18 (OBS3aHHOCT He JHIIATH JOrOBOP €ro 00BEKTa H LEIH A0 BCTYIUICHHS 10T0BOPa B
cuny) Benckoit KonBeHlnum o mpaBe MeXIyHapOAHBIX JTOTOBOPOB, KOTOpas, KaK CUYUTAETCs, NpH3BaHa
OTpakaTh OOBIYHOE MEKIYHApOJHOE IIPaBO, TOCYIapCTBO, IIOANHUCABLIEEe JAOTOBOP, 00sS3aHO
BO3JIEP)KUBATHCS OT IEMCTBUN, KOTOpPBIE JIUIIMIIN ObI IOTOBOP €ro OOBEKTa U IIeNH, B MEPHOJ A0 IPHUHATHS
pelIeHus o 1enecoo0pa3HOCTH ero paTudUKaIMK, JaXe A0 TOro, KaK I0rOBOp BCTYIWI B CHITY:
«["ocymapcTBO 0053aHO BO3JIEP)KUBATHCS OT ACHCTBUM, KOTOPBIE JUIIIIN OBl JTOTOBOP €ro 00BEKTa U LIy,
eciu:

a) OHO MOJMMCAJIO JIOTOBOP WM OOMEHSJIOCh JOKYMEHTaMH, 00pa3yloIlMMH [OTrOBOp, IOJ YCIOBHEM
patuduKauy, IPUHATHAS WIN YTBEPKAEHHUS, 10 TE€X MOp, II0OKAa OHO HE BHIPA3HT SICHO CBOEI0 HAMEPEHUs HE
CTaHOBHUTHCS YYACTHUKOM 3TOT0 JOTOBOPA; MIH

b) OHO BBIpA3WIO corylacue Ha 00A3aTeIbHOCTD JUIS HEro A0TrOBOpa JI0 BCTYIUIGHUS OTOBOpa B CHITY U IIPH
YCJIOBHH, YTO TaKOE BCTYIUIEHHE B CHITYy HE OyJeT Upe3MepHO 3aeP>KUBATHCS».

Cum. takke Restatement (Third), supra, n. 7, § 312, map. 3 (nmoamucaHT «00s3aH BO3JCPIKUBATHCS OT
JICUCTBUI, KOTOpHIC JIMIIMIN Obl JJOTOBOP €ro O0bEKTa M LeNH»). MexXIyHapoaHasi MpaBoBasi KOMUCCHS
CUMTAET ATO MPABUIIO «B LIEJIOM MpHEeMIIeMbIM». 2 Yearbook of the International Law Commission 169, 202
(1969). Cm. maxaice Certain German Interests in Polish Upper Silesia (Merits), 1926 P.C.1]. ser. A, No. 7,
30. Pazymeercs, CIIA yxe He NOAYMHSAIOTCS YKAa3aHHOMY OOsI3aTENbCTBY B KAauyeCTBE OJHOTO U3
noanucantoB Craryra nociie 6 mas 2002 r., KOrga OHHM 3asBWJIM O CBOEM PEUICHUU HE PaTHPHUIUPOBATH
PumMckuii ctaTyT ¥ OTO3BaIM CBOIO MOATHKCE.

" Cratps 98 (COTpYIHHYECTBO B OTHOLICHHH OTKa3a OT MIMMYHHTETA ¥ COITIACHs HA NPEIOCTABICHHE B
pacnopsbKeHne) IIacuT:

«1. Cyn He MOXeT o0pallaThcs ¢ IPOCKOOH O NMPEIOCTABICHUH B PACIIOPSIKEHHE WM € TIPOCKOOH O ITOMOIIIH,
KoTopas TpedoBaja Obl OT 3aIlpalllIiBaEMOro rocyAapcTBa JeHCTBUIl, MPOTUBOPEYAINNX €ro 00sS3aTeNnbCTBaM
10 MEXyHapOAHOMY IIPaBy B OTHOIIEHUH IOCYAAPCTBEHHOIO WM AMIUIOMATHYECKOrO MMMYHHUTETA JIMLA
WIN UMYLIEeCTBa APYroro rocyAapcTsa, 0 TexX mop, moka Cya He 3apyduTcsl COTPYIHHYECTBOM STOTO
JPYroro rocyJapcTaa B BOIIPOCE OTKa3a OT UMMYHHUTETA.

2. Cyn He MOXeT o0pallaThcs ¢ IPOCKOOH O MPEAOCTABICHUH B PAaCcNOpsDKEHHE, KOTopas TpeboBaia Obl OT
3aIpallluBaeéMOro rocyaapcTBa ACHCTBHUM, HE COBMECTHMBIX C €r0 00s3aTeNbCTBAMH 110 MEXAYHapOIHBIM
COTJIALLICHUSIM, B COOTBETCTBUHU C KOTOPBIMHU IS IPEAOCTABICHUS Kakoro-iubo auua B pacnopsbkerne Cyna
TpeOyeTcs MOoNydeHHe COIVIacHsl HaIpaBIISIOIIEro rocyaapcTBa, eciu Tonbko Cyn cHavyana He 3apyduTcs
COTPYAHMYECTBOM HAIPABIIAIONIEr0 TOCyJapcTBa B Jeje IOJY4eHHs COIJacus Ha IIPEAOCTaBleHHE B
pacnopsbKeHHe».
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WM HEONMPOBEP)KUMBIMU HCKIIOUEHUSIMH — MPUMEHUTENbHO K OOIed menu u
Ha3zHauyeHHnto Pumckoro craryra.

Tepmunonozusn nynkma 2 cmamou 98. Cama TEpMUHOJIOTHS ITyHKTA 2 CTaTbU
98, nmaxe 0€3 BCIKOW CCBHUIKM Ha HCTOPHUIO pa3pabOTKH JaHHOM CTaTbH, YETKO
YKa3bIBaeT Ha TO, 4ToO ee pa3padorunku umenu B Buay CCC, a He Apyrue CoriameHus.
O06OpOT «HaAMpaBJISAIONIEE TOCYAAPCTBO» B ATOM Taparpade sIBISETCS OPHINYSCKUM
TEPMHHOM, UCTIOJIb3YEMbIM UCKIIOUUTENBHO WA MOYTH UCKITIOYUTENHFHO B TOJOOHBIX
COTJIAIIEHUSAX AJIsi 0003HAUEHUsl TOCyIapcTBa, YbHU CHJIBI JUCIOLMPOBAHBI B JAPYroM
rocymapcre (MPUHMMAIOIIEE TOCYIApPCTBO), B COOTBETCTBHHM C COTJIALICHHEM.
[Tocnenytromasi nmpakTuka rocynapcts, oreepraromas noneiTku CIIA gate TepMuny
«MEXJIYHApOIHOE COTJIAlIeHUE» OoJIbIliee MHUPOKOE TOJKOBAHHE, YEM IPEAIoarain
pa3pabOTYMKK TyHKTa 2 cTatbu 98, sBIsgeTCA eme OJHUM JI0Ka3aTeIbCTBOM,
noATBepkaaromuM  3710.  [loAroroBuTenbHas ~— KOMHUCCHSL [0 BOIpOcam
Mex1yHapoJHOTO YrOJIOBHOTO cyna pe3ko otepriia nonbiTku CIIA nmpegoctaBuTh
OOH pa3penieHne Ha BKIKYEHHWE B €ro COTJIAIIEHHWE O B3aWMOJICUCTBUM C
Mex1yHapOAHBIM YTOJIOBHBIM CYJOM IOJIOKEHUS 00 HCKIIOYEHHH U3 FOPUCIUKIIUN
Cyna rpaxnaaH cTpaH, HE SBJISIFOIIMXCS Y4acTHUKaMH Pumckoro craTtyra, sKoObl, Ha
TOM OCHOBAaHWH, YTO YKa3aHHO€ corjamieHue o B3aumojnenctBun Mexay OOH u
MYC sBnsieTcsi «MeXIyHApOIHBIM COTJIAllIEHNEM» B 3HAYEHUHM MyHKTa 2 cTaTtbhu 98.
Ananornunas nomnbiTka, npeanpuHsaTas CHIA ¢ menpro J0OUTHCS MMMYHHTETa B
pamkax IlpaBun mnpouneaypbl U JIOKa3bIBaHUS IOCPEICTBOM IPENOCTaBIICHUS
MexnyHapoAHOMY YroOJIOBHOMY CyAy pa3pelleHHs Ha 3TO uepe3 3aKiIiueHue
cornamenus ¢ CIIA, Takxe npoBaJIMIIaCh.

Y Cm. A Legal Analysis of the Proposal and Options for a Compromise Formula in the Light of the
Debate in the Working Group on Friday, 23 June 2000: A Contribution by Germany, reproduced as an
annex in Hans-Peter Kaul, The Continuing Struggle on the Jurisdiction of the International Criminal
Court, in Horst Fischer, Claus Kre3 & Sacha R. Liider, International and National Prosecution of
Crimes under International Law 44 (Berlin 2001).

" yreeprknenne riassl aeneramyn CIIA B TToArOTOBHTENBHON KOMHCCHH O TOM, 9TO myHKT 2 ITpaBmma 195
npoekTta [IpaBun npoueaypsl u jgokaseiBanus, U.N. Doc.PCNICC/2000/1/Add.1, 30 wurons 2000 r.,
MOBTOPSIIOIIMK TpeOoBaHUsI TyHKTa 2 craTthl 98 PuMmckoro craryra, M3MEHEHHs KOTOPOTO JOOMBAIUCH
CLIA, «ocTaBisieT BO3MOXKHOCTh IIEPETOBOPOB O 3aKIIOUCHHHM MEXKIYHapOJHOIO COIJIAIICHUS, HeE
nporuBopeyaniero nyHkry 2 crate 98 mexay MYC u CIIA, ¢ nensto npegorBpaiienus Boigaun MYC
J000ro aMeprKaHCKOro rpaxkaanuHa», David Scheffer, Staying the Course with the International Criminal
Court, 35 Cornell Int’l L. J. 47, 90 (2002), HEBEpHO, O Y€M CBHJIETEIBCTBYET CaMO IOBTOPEHUE TEPMHHA
«HanpasJsolee rocyaapctso.” I[Tynkr 2 npasuna 195 rnacur:

«Cyn He MOXeT moTpeboBaTh BBIAAYH JHIa O3 COINacusl HAIPABJIAIOLICIO rOCYIapCTBa, €CIH, COITaCHO
MyHKTY 2 cTathu 98, Takoe TpeOoBaHHE OyIET HECOBMECTUMO C 00S3aTEIbCTBAMH IO MEXIYHAPOIHOMY
COIIAIICHUIO, B COOTBETCTBUH C KOTOPHIM HEOOXOMMO COrIACHE HAMPABIISIOLIECTO TOCYAapCTBa 10 BhIIAYH
nuia 3Toro rocyaapcrsa Cymy».

Bonee Toro, ucropusi paspaborku npaBuia B [IoAroToBUTENBHOW KOMHCCHH YETKO AEMOHCTPUPYET, 4TO
JpYTHe MPaBUTEIbCTBA PEIINTENbHO OTBeprin yrBepikaeHne CIIIA kak HECOOTBETCTBYOIEe Y3KOH cdepe
JEUCTBUS ITyHKTA 2 cTaThi 98 B TOM BHE, B KOTOPOM OHAa ObliIa 3aJymMaHa pa3paboT4ukaMu 3Toi craThu. Ha
yerBepToii ceccun [loaroroButenbHoil kKomuccuu CIIA KynmyapHO paclpOoCTpaHWIM TPEIOKEHUE,
cocrosimiee U3 AByX uactell. IlepBasi yacTh 3TOr0 NpPEIOKCHUS SBISUIACH NPOCKTOM MpaBmiia, KOTOPOE
MO3BOJIIIO ObI MeXIyHapOIHOMY YTOJIOBHOMY CYAy 3aK/IIOYaTh COIVIALICHHMS, NPEHSTCTBYIOLIME BbIIa4e
rpaxJaH TrocynapcTBa, He sBisomerocs ydactHukom Craryra, a BTopas 4yacth, kotopyto CIIIA
MPEICTABMIN B KAYECTBE COCTABHOM YacTH NPEIOKEHUsI, IPSIHA3HAYAIaCh IS BKIIIOYCHHUS B COTJIALlICHHE
o B3aumojeiicteuun Mexay OOH um Cynom u 3akiroudana TpeOOBaHHME O HEOOXOJUMOCTU IOJIY4YEHHS
0JI00peHNsI CO CTOPOHBI FOCYIapCTBa, He ABIIIONIerocs: yuacTHukoM Ctatyra, Ha nepenady Cyny OfHOro u3
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Hamepenue cocmasumeneii [Cmamyma] oopamumusca K cyuiecmeyrouium
CCC. HecMOoTps HA TO YTO HeKomopbvie YIaCTHUKH JluTmioMaTuueckoi KoHGepeHITur
B Pume BbicTynmanu 3a TO, 4TOOBI MyHKT 2 cTaThbu 98 NPUMEHSJICS B OTHOILIEHUU
nposonraruu cymectpyromux CCC unu gaxe HoBbix CCC, 3T0 MHEHUE, OJIHAKO, HE
OBLIIO pa3zeseHo OOJIBITMHCTBOM JIE€JIEraToB, U HUYTO B (DOPMYIMPOBKE MyHKTa 2
cTaTby 98 HE yKa3bpIBaeT Ha TO, YTO ACHCTBUE JAHHOW CTaThbU OXBAThIBAET HOBBIE
cornamenus. '° Onnako, maxxe ecinu 061 MexXayHapO HBIA YTOJIOBHBIA CyIl U TIPUHSIT
penieHue NpuMeHaATh MyHKT 2 ctatbu 98 K nposonranuu CCC nam NpUHATHIO HOBBIX
CCC rocynapcTBaMu-y4acTHUKaMu PUMCKOro craryra, 3TH COTJIAIIEHUS TOJKHBI
ObuTH OBl cOTJlacoBaThCs C LEbl0 M HazHaueHueMm CTaryra, a TaKkKe C JIPYrUMHU
HOpPMaMH MEXyHapOIHOTO TpaBa (CM. HIDKE).

OnyOnuKoBaHHBIE KOMMEHTAapHH YYaCTHHUKOB PuMckoil koHpepeHIMH K
ctatbe 98 mMOATBEPKMAOT, UYTO TMYHKT 2 CTaThu ObUT TIpeAHA3HA4YeH s
yperyJaupoBaHus Bompoca o BIUsiHUM Pumckoro craryra Ha cywecmeyrouwue CCC.
CornacHo 0OBSICHEHHUIO, MPEJICTABICHHOMY YJeHAaMHU HEMEIKOH Jeneranuu [ ancom-

ero rpaxzjas, 10 Toro kak Cya CMOXET ero MpUHATh, IEHCTBYS M0J PYKOBOACTBOM JAAHHOT'O FOCYAAPCTBA..
Ha mnsro#i ceccun,CIIA npencraBuiu JMilb NMEPBYIO YacTh IPEIJIOKECHHUs, MPU3BIBAS PACCMOTPETH €ro
«HCXONll W3 €ro BHYTPEHHEW UeHHocTh». OpaHako, B pabouedd rpynme no IlpaBunam mnpoueaypsl u
nokaspiBaHug «39 u3 45 neneranmid (87 TPOLIGHTOB) IMOJABEPINIM  KPUTHKE MPEATIOKEHHOE MPABUIO U
BBIpa3WIM COMHEHHME OTHOCUTENIBHO €ro coBMecTuMmocTd co  CraTyToM.... B mombiTke wn3bexatsb
Bo3MOHOro pucka orkaza CIIA or yuyactus B paboTe KOMUCCHHU, HO, OJHOBPEMEHHO C 3THUM, IBITAsICh
COXpaHUTh IenocTHOCTh CraTyra, pabodasi Tpymia pPEeKOMEHIOBaja KOMHCCHH, MHHYSI TOJIOCOBAaHHE,
MIPUHATH TPOCKT MyHKTa 2 mpaBwia 195 Ha yCIOBUSX OrOBOPKH, NpeIoKeHHOH ['epMaHuen.... Ota
OrOBOPKA, KOTOPYIO Hpeanonaraiock BKIOYUTH B IIpoTokonsl [1oAroTOBUTENBHOM KOMHCCHH, AOCIOBHO
npuBonutcs B peun nocna leddepa, npemiokuBiiero NnpoekT ykazaHHOTroO npaBmia: « JIoCTUrHYTO ollee
ITIOHUMAHUE TOr'O,, YTO MYHKT 2 mpaBwia 195 He cieayer MHTEpIPEeTHPOBaTh KaK TPEOYIONIMHA MM MHBIM
00pa3oM MpPU3BIBAIOIIMN K IEperoBopaM O BKIIOYEHWH  JONOJIHUTENBHBIX YCIOBUH B Kakoe-1udo
KOHKpETHOe MexayHaponHoe cornameHne — Cyaom, Apyrod MeXIyHapOAHOW opraHuszaimeil aubo
TOCYAAPCTBOM>».

Christopher Keith Hall, The First Five Sessions of the UN Preparatory Commission for the International
Criminal Court, 94 Am. J. Int’l L. 773, 786 (2000). TIlocne Toro kak PaGouas rpymnma pekoMeHaoBaa
MIPUHSATHE 3TOr0 KOMIPOMUCCHOTO pemeHus, Camoa ykasaia Ha TO, YTO CTaThs 98 mpenHa3zHayanach JUIIb
JUISL MEKXTOCYIapCTBEHHBIX COIJIAIICHUA M «HE CAaHKIHMOHMPYET, HE JOMYCKAaeT M He NMPUIAeT 3aKOHHON
CHJIBI» COIJIAIIEHMSIM C YYacTHEM MEXKIYHAPOIHBIX opraHuszauuid.Tam owce. Takoe TOIKOBAaHHE HE BBI3BAJIO
KPUTHKM HU OXHOro U3 mpaBuTenscTB. Ilocnme Ttoro kxak IlogroroButenbHas KOMHMCCHS INPHHSIIA
KOMIpoOMHUCCHOe perienue, Iloptyranus, ot umenu EBpomneiickoro Coro3a U cTpaH-y4acTHUKOB, 3asBUIIA,
YTO HU OJHO NPABWIO HE JOJDKHO HApyIIaTh IEJIOCTHOCTH PuMckoro craryra, a Anrona, Kyba, Hoas
3enannus u Hurepus takxke Bblpaszwin aHanoruunbie onacenus. Cwm. takxke Frederik Harhoff & Phakiso
Mochochoko, International Cooperation and Judicial Assistance, in Roy S. Lee, ed., The International
Criminal Court: Elements of Crimes and Rules of Procedure and Evidence 667-669 (Ardsley, New York:
Transnational Publishers 2001) (ocBemaromme wucroputo npemnoxenuss CHIA wu ero OTKIOHEHHS
IoaroroBurenpHoi kKomuccueit); Kaul, supra, n. 14, 21 et seq.; Irene Gartner, The Rules of Procedure on
Co-operation and Enforcement, in Fischer, Kre} & Liider, supra, 430 et seq.

16 Jerneratbl, KOTOpbIC NPUACPKUBAIKNCH 3TOH TOYKU 3PEHHs, JHOKA3bIBAIH, YTO IPOJOHIMPOBAHHBIC MM
HoBble CCC He OyayT Hapyliath 0053aTelIbCTB rOCYIapCTB-Y4aCTHUKOB PuMckoro craryra win BeHckoit
KOHBCHIIMM O IIPaBe MEXKIYHApOJHBIX JIOrOBOPOB HAa TOM OCHOBAHHHM, YTO CTaHIAPTHBIC IOJIOKEHHUS
YKa3aHHbIX COTJIAIICHUH JEWCTBYIOT B paMKax KOMIIETCHIIMM IyHKTa 2 cTatbu 98 W HE HMET
NPUHIMIAAIBHBIX Pa3INYiii B 3aBUCUMOCTH OT corjarieHust. O THaKo, KaK MIOKa3aHO HIKE, 3TH MOJOKEHUS
MpeTepIIesy CYLCCTBEHHBIC H3MCHEHHUSI Ha MPOTSHKCHUH TTOCIIE/IHEI IOIOBHHBI CTOJICTHSL.
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[Terepom Kaynem u Knaycom Kpeccom, myHkT 2 ctaThu 98 ObuT cO3[aH C LIETBIO
YperyaupoBaHusi BOBMOXKHBIX — @ HE KAKMX-TO KOHKPETHBIX — MMPOTUBOPEUUIN MEXITY
cymectByromumu obs3atenbcTBaMu 1o CCC u Pumckomy craTyry:

“Unes, CTOSBILIAS 3a ’TUM MOJIOKEHHUEM [ITyHKTOM 2 cTaTbu 98], 3akitodanach
B pa3pelieHuy MPaBOBBIX KOHGIMKTOB, MOTYILUX BO3HHUKATh M3-3a JEHCTBUS
yxe cymecrByomux CCC. Ilynkr 2 ctatbu 98 kak pa3 He ObUT MpHU3BaH
noOyxaare  (Oymymmx)  rocymgapcTB-ydacTHukoB — 3akmodarh  CCC,
SBIIAIONIMECS TPEMATCTBUEM JJIsi HCIOJIHEHUS TPOChO O COTPYAHUYECTBE,
HanpaBJIsiEMbIX CyzLOM.”17

Unen kananckoit pgenerarmuu KumOepnu Ilpoct um 4WimeH HeMeENKo#W Jeneramnuu
Amxenuka llnyHk ykasanu Ha TO, 4YTO B XojJ€ pabOTHI HaJ MPOEKTOM cTaTbu 98
roCyJapCcTBa HCIBITBIBAIM 03a00YEHHOCTh TI0O TIOBOJY YK€ CYUecmeyrouux
MEXTyHApOIHBIX 06s3aTeNbCTB.

B xommentapusax CHIA KOCBEHHO NpU3HAETCS, YTO IMYHKT 2 cTaTbu 98 He
MPUMEHSIETCSI K COTJIAIIEHUSAM, 3aKIIOYEHHBIM TI0CIe TOAMHUCAHHUS TOCYAapCTBOM
Pumckoro craryra. Hampumep, HecMOTpsi Ha TO YTO OJHA aMEpUKAHCKas ydeHas-
MpaBoOBeJ YTBEp)KJajla, 4YTO MYHKT 2 craThu 98 mnpumMeHMM K MOJ00HBIM
COTJIAIIICHUSIM B 11€JIOM, @ HE TOJIBKO K yXe€ CYIIECTBYIOIIUM COTJIAIICHUSIM, TEM HE
MeHee, oOHa Tnpu3Basa  [lOArOTOBHUTENBHYI0O  KOMHCCHIO IO  BOIpOCaM
MexayHapoqHOTO YTOJOBHOTO CyAa, NPHHATH oOnamaroinee 00s3aTeIbHOU
IOPUANYECKONM CHUJION Pa3bsICHUTENBHOE 3asiBIICHHE», MOATBEPKIAIOIIEE OJHO U3
MpEeIOKEHNH, CcaenaHHbIX B xone Jlurutomatwdeckod koHpepeHimn B Puwme,
OTHOCHTEIILHO NMPUMEHUMOCTH YKA3aHHOTO IMYyHKTa KaK K CYIIECTBYIOIIMM, TaK |
oynymum CCC. B mogo0HOM Npu3bIBE, HECCOMHEHHO, HE OBLIO ObI HEOOXOAUMOCTH B
TOM ciy4ae, eciau Obl €€ yTBEpXKIeHHE OBIJIO BEPHO. ¥ 310 akamemmueckoe
TOJIKOBAaHWE HAJI0 PacCMAaTPUBATh B CBETE JICXKAIIEH B €r0 OCHOBE IMPEAMOCHUIKH —
rpaxaane CIIA, nmogo3peBaembie B COBEPIICHUU T€HOIUIA, MPECTYIJICHUN MPOTUB

17 Hans-Peter Kaul & Claus KreB, Jurisdiction and Cooperation in the Statute of the International Criminal
Court: Principles and Compromises, 2 Y.B. Int’l Hum. L. 143, 165 (1999). Cwm. taxxe Hall, supra, n. 15,
786 n. 36 (ormeuasi, 4TO MyHKT 2 cTaTbu 98 ObLI HOOABJICH C IIENBIO PELICHHs BOIIPOCA O CYIIECTBYIOIIUX
COTJIAIIEHUSIX O CTATyCe CHII).

'8 Kimberly Prost & Angelika Schlunck, Article 98, in Otto Triffterer, ed., The Rome Statute of the

International Criminal Court: Observers’ Notes, Article by Article 1131 (Baden-Baden: Nomos
Verlagsgesellschaft 1999) (“Bce cTpaHbl, y4acTBOBaBILIKE B TIEPErOBOpax B PUMe, UCIIBITHIBAIN OMACEHUS 110
IMOBOLY KOH(DIIUKTOB C CYIIECTBYIOIIMMH MEXKIYHAPOIAHBIMU 0053aTelIbCTBAMU. TakuM 00pa3oM, B 4actu 9
CYIIECTBYET HECKOJIBKO MOJIOKCHUH, BKIIFOUAs MOJOKEHHsI, coliepKaluecs B crathsax 90, 93, maparpadax 9
u 98, KOTOpBIC MPH3BAaHBI PAa3pEIINTh ITH omaceHus. [laxe rocynapctsa, 3allMINABIIME HUICHO CHIBHOIO
Cyna, Obutn 03a004YeHBbI ACHCTBHAMHU, KOTOPHIE MOIJIM Obl OBITh NPEANPHUHSTHI HA OCHOBAHWUHM JAHHOTO
Cratyta, B HapylIeHHE CYLIECTBYIOIINUX QyHAaMEHTAJIbHBIX 00S3aTEILCTB 10 MEXKIYHAPOJAHOMY MPaBY» ).
XOTs 371eCh MPUBO/ATCS JIMIIb MPUMEPBI CYIIECTBYIOLIUX 0053aTeIbCTB, MIMEIOIINX OTHOIICHHE K MyHKTY 1
craThi 98, UcHoOIb3yeMas B JaHHOM CJIydae TEPMHHOJIOIMS B L[EJIOM IPHMEHHMA K 000MM ITyHKTaM JaHHON
CTaThH.

19 Ruth Wedgwood, The International Criminal Court: An American View, 10 Eur. J. Int’1 L. 93, 103 (1999).
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YEJIOBEYHOCTH M BOCHHBIX MPECTYIUICHUM, HE JOJDKHBI MOAMAAATh MO FOPUCTUKITHIO
Mex1yHapo JHOTO YroJIOBHOTO Cy/ia.

Ponv CCC, coznacno Pumckomy cmamymy. Ilynkt 2 cratbu 98
MpeAHa3Havaics sl TOTO, 4TOOBI, COrJIacHO 00ImeMy 3aMbIcity PuMckoro craryra,
MOJIOKUTH KOHEIl 0e3HaKa3aHHOCTH Ha OCHOBE MPUHITUIIA JOTIOJHUTEIHFHOCTH U TpaBa
MEXTyHApOIHBIX JOTOBOPOB, MPUHHUMAsl BO BHUMAHHE pacipeesieHne MPUOPHUTETOB
MEXTY HalpaBISOMKUMA W NPUHAMAOIIMMH  TOCYIapCTBaMH B  paMKax
cymectByromux CCC. CornacHo KJIaCCHYECKUM MPUHIUIIAM MEKIyHapOIHOTO IpaBa,
NPUHATBHIN T031Hee PHUMCKHMII CTaTyT HE MOT JIMIIWTH FOPUIAMYECKOTO ACHCTBUS
npeapIayue 00s3aTeNbCTBA TOCYAAPCTB-YYACTHUKOB, B3SAThIE UMHU B OTHOIICHHH
CTpaH, HE SIBISIOMIMXCS yJdaCTHUKaMU PUMCKOro craryra, 1o JIpyrum z[ormaopaM.21
Xots Pumckuii craryr, momoono YcraBy OOH, sBisieTcs 0COOBIM JTOTOBOPOM
KOHCTHTYIIMOHHOTO XapakTepa, 37ech HET HEOOXOJAMMOCTH pacCMaTpuBaTh JSTOT
acCmeKT JI0TOBOpa.

[Tockomeky cymectBytomue CCC BBIMOJHSAIOT (DYHKIHUIO pacupeneicHus
MPEUMYIIECTBEHHOTO  MpaBa  HAa  OCYIIECTBJIEHWE  IOPUCAUKIHMH  MEXAY
HaMpPAaBJISIOMNUM U IPUHUMAIOIIUM TOCYJapCTBaMU, BOBCE HE 00s3aTeNIbHO, YTO OHU
HE COBMECTUMBI C PHUMCKMM CTaTyToM WIM  MEXIyHapoOHbIM mpaBoM. Kax
YKa3bIBAaeTCsl HIXKE, MPOLIECC pacHpelesieHnus MPEeUMYyIIeCTBEHHOIO IIpaBa Ha

20 Cm. Wedgwood, supra, n. 19, 99 (Bo3paxast 1o MOBOIY OCYILECTBICHHUs MEXAYHAPOAHBIM YTOJOBHBIM
CyIOM CBOEH IOPHUCIUKLMHU B OTHOLICHHUM TIpaxkJaH IOCYIapcTB, HE SBJSIOLUIMXCS YJacTHHKaMH PuMckoro
CTaTyTa, OOBHHSAEMBIX B COBEPILEHUHM TEHOLWAA, MPECTYIJICHHH IPOTUB 4YEIOBEYHOCTH M BOEHHBIX
IIPECTYIUIEHUH, Ha TEPPUTOPHUU rocyaapcrBa-yyacTHuka Ctaryra ©e3 corjlacusi Ha TO TOCyAapcTBa, He
sBystIonierocs: yuactHukoMm Cratyrta ). J[Ba wieHa HEMELKOH AeNeralyy, ChIIPaBLIMX KIIOYEBYIO POJib B
xone Pumckoit Jlummomatnueckol KOH(EpeHIUK, POKOMMEHTHPOBAIN BO3pakeHHue BepkByn 0 ToM, 4To
NyHKT 2 crathk 98 npusBan oxBatuth Oynyume CCC, caenyrommm o0pa3om:
«OTO NpEeATIOKEHUE COCTOUT B TOM, 4TOObI [loAgroroBurenbHas KOMUCCHs U3Aaia "obnaaaroiiee
00s13aTeNTbHON FOPUAMYECKON CHIION pa3bsICHUTENLHOE 3asBICHUE O TOM, YTO, COIJIACHO IYHKTY 2
cratbu 98, OyayT cOONIOATHCS KaK HOBBIC, TAK M CYIIECTBYIOILINE «COTJIAIICHHS O CTaTyCe CHID».
OT0 npeIoKeHUEe MONTBEP)KAAET TEe3UC, JIeKAUIMH B OCHOBE [JAHHOTO HCCIEAOBAHUS
[mpoBeaeHHOro nABYMsI JAeneratamu], O TECHOM B3aMMOCBS3M MEXIy IOPUCIUKIHUEH U
COTPYAHUYECTBOM. DTO HEW30EKHO NMPHUBOAUT K TOMY, YTO MOYTH HIEHTHYHbIE MPAKTHYECKHE
PE3YyNIBTaThl MOT'YT OBITh JOCTUIHYTHI MOCPEICTBOM HCIIOIb30BAHMS JIIOOOTO U3 yKa3aHHBIX IBYX
cBomoB npaBwi. [loaToMy pemraroniuii BOIPOC 3aKIioYaeTcss B TOM, HE BEAET JHM MpeliaraeMoe
«TOJIKOBaHHE» IYHKTa 2 CTaThM 98 K TOMW K€ HEONPOBEPKUMOHN 3allIMTE COJJAT TOCYAapCTBa, HE
sBisIonierocss  yyactTHukoM CraTyTra, KaKk W TaK Has3blBaeMble ‘CCHUIKM HA HCIIONHEHHE
oduIMANLHOTO TNpHKa3a' [BHECEHHOE B IMOCIEAHIO MHUHYTY npemnoxenue CIIA wuckmouats
rpakJaH roCyAapcTB, He SBJISIOMNXCS ydyacTHHKaMu CtaryTa, U3 chepbl ASHCTBUS IOPUCIUKIMU
Cynma, B TOM cily4yae, KOrza INpaBUTEILCTBO 3asBISIET, YTO OHM JIEHCTBOBAIM 1O OGHLUAIBLHOMY
npukasy]. B ciydae yTBepAMTENIEHOIO OTBETAa HAa ATOT BOMPOC, OBbLIO OB, IEHCTBUTEIBHO, OYCHb
TPYIHO TIOCPEICTBOM DAa3bSICHUTENBHOIO 3asBICHHA JOIYCTUTh BO3MOXKHOCTH TOTO, 4TO,
3aKII0YMB HOBoe cornameHue o Cratyce cwi, [ oCymapcTBO-y4acTHHK B 3TOM OTHOIIEHHH
NEHCTBOBAIO B COOTBETCTBHUM CO CBOMM OOS3aTENbCTBOM — «BCECTOPOHHE COTPYAHUYATH» C
Cynom.».
Kaul & KreB, supra, n. 17, 174.
! BeHekast KOHBEHIIS O IpaBe MEXIYHApOIHBIX JOroBopoB, cT. 30 (4). Cwm takxke Restatement (Third),
supra, n. 7, § 323, para. 2. Ognako, ecnu ydacTHUKH 3armoueHHoro panee CCC Takke SIBISIOTCS
y4acTHUKaMH PHUMCKOro craTyTra, B Cilydae BO3SHUKHOBEHHUS BO3MOXKHOTO KOH(QUIMKTA, PuMckuil cTaTyT
Oyzer npeBaarpoBaTh. BeHCKas KOHBEHIIUS O TIpaBe MEXTyHAPOIHBIX JOTOBOPOB, cT. 30 (3).
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OCYITIIECTBJICHUE  IOPUCIAUKIIMM  MEXJIy  HANpaBISIOIUM W IPUHUMAIOUUM
rocyiapcTBaMH 3BOJIOLIMOHUPOBAN 3a mociennue roabl, u cymectpytomue CCC,
KOTOpPBIE JIydIlle BCETO COTJIACYIOTCS C IIeJIbI0 M Ha3HauyeHueM Pumckoro craryra,
OCTaBJISIIOT MPUHATHE PEIICHUsS] OTHOCUTEIBHO MPEIOCTABICHUS OPUCIUKIIMU TOMY
WM WHOMY TOCYIapCTBY B CHUTYyallMsiX, BBI3BIBAIOIIHMX OOJBIITYIO OOIIECTBEHHYIO
03a00Y€HHOCTbD, 3a MPUHUMAOIINM, a HE 32 HAIPaBJISIOIIUM rocyaapctBom. OgHaKo,
moboe CCC wunm aHaJOTMYHOE MEXIYHAPOJTHOE COTJIAIIEHHE BCE K€ JOJDKHO
COTJIACOBAThCA C JAPYTMMH 00s3aTeIbCTBAMU TI0 MEXIYHApOIHOMY TpaBy U HE
MIPUBOJIUTH K O€3HAKa3aHHOCTH.

CCC HATO. Crarea VII CCC HATO, kacaromerocsi HOPHUCAUKINU B
OTHOIIEHUH BOCHHOCTYXAIIMX HAIMpPaBJSAIOMIET0 TocyaapcTBa (M HEKOTOPBIX
FpaXIaHCKUX JIMI] ) © sABJIsABIIErocs wmojenbio st aByctopoHHux CCC,
3akimoueHHbIX CIIIA B TeueHwe psga JeT, NPEeIyCMATPUBAET paCpe/ieTICHUE
IOPUCITUKIIMN MEXy HAMpaBISIONIMM W MPUHUMAIONIAM TOCyJapCcTBaMU. JTO - HE
coTJareHue 00 AKCTPaAJAMIINK, a COTJIANICHUE, OINPeaeIsoIee 00CTOATEeNbCTBA, MPH
KOTOPBIX KaXJ0€ U3 TOCYIapCTB OCYIIECTBIIACT TMepeaavy Jula JIpyromy
TrOCyIapCTBY Ui TIPOBEACHHS pPACCIENOBAHUA U OCYIIECTBICHUS CyAeOHOTO
MpecieI0BaHms, KOTOPbIe, B HEKOTOPBIX CIIydasX, MOTYT UMETh MECTO Ha BOEHHBIX
0a3ax HaIPaBJISAIONIETO TOCYAAPCTBA, PACTIONOKEHHBIX B TPUHUMAIOIIEM FOCYIapCTBeE,
YTO 0COOCHHO Ba)KHO JUIsl TOHMMAaHMS Ha3HAYEHUS IyHKTa 2 cTaThu 98, Kacaromerocs
COTPYIIHMYECTBAa B OCYIIECTBJICHUU TIOJIOOHOTO pacclieJOBaHUA M  CyIAeOHOTo
MpecieI0BaHusl.

2 ITynktel (4), (5) 1 (6) cratbu VII ycraHaBIMBaIOT OCHOBHBIC B3aWMHBIE 0053aTENLCTBA, KACAIOIIUECs
IIPOBEACHUS PacCIECAOBaHUS U OCYLIECTBICHHUS CyleOHOT0 IIpecieOBaHus:

“4. TlpenuecTByronMe NONMKEeHUsT HacTosied CTaTbu HE MOJPa3yMEBalOT HAIWYKSA Y BOCHHBIX OPraHOB
Hampasisoniero I'ocynapcTBa Kakoro-au0o IpaBa Ha OCYIIECTBJICHHE IOPUCAUKLIUHM B OTHOLIECHWH JIHII,
SBJISIIOLIMXCS] TPayKAaHAMU WM IIOCTOSHHO IPOXKHMBAIOIIMX B NpHHUMAaltomeM ['ocynapcTBe, eciu OHU He
SBJISIIOTCS YJIEHaMH JIMYHOI'O COCTaBa CHJI HampasJistomniero I'ocynapcraa.

5.—(a) Bmactu nmpuHMMAIOIIETO W HANpaBISIOMIEro ['0CyqapcTB OKa3bIBAIOT COACHCTBHE IPYT IPYry B
3aJep)KaHuy WIEHOB JIMYHOIO COCTABa WM I'PaskAaHCKOro IMEepCOHANa WM WIEHOB UX CeMel Ha TePPUTOPUU
npunuMmaromero [ocymapcTBa M B Iepefaye WX OpraHy BIAcTH, KOTOPBIH JIOJDKEH OCYIIECTBISTH
IOPUCAUKIINIO B COOTBETCTBUU C BBIIIEH3JI0KEHHBIMU MTOJIOKEHUSIMU.

(b)Bnactu npunumaromero ['ocynapcrea 6e30TiaraTesibHO YBEIOMIISIFOT BOGHHBIE OpTaHbl HAIPaBJISIOLIECTO
Tl'ocymapctBa o0 3aaepxaHuy 10000 WieHa JIMYHOI'O COCTAaBa CHJI WM TPAXKJAHCKOTO IepCoHaja WX YjeHa
HX CeMeH.

(c) Coneprxanue 1o cTpaxkeil OOBUHIEMOr0 WieHa JIMYHOI'O COCTaBa CHJI MJIM I'PaskIaHCKOro IepcoHana, B
OTHOILIEHUU KOTOPOro INpHHUMaloliee ['ocyaapcTBO AOMKHO OCYIIECTBIATh IOPUCAUKIIIIO, OCTAETCS, €CIH
OH HaXOAWTCA B pyKax Hampasisouero l'ocymapcTa, 3a JaHHBIM ['ocymapcTBoM, IOKa eMy He Oyzaer
IIpeAbBICHO OOBUHEHUE CO CTOPOHBI IpuHKUMaroniero I'ocyaapcraa.

6.—(a) Bmacti nmpuHMMAIOIIETO W HANpaBISIONIEro ['0CyIapcTB OKa3bIBAIOT COACHCTBHE IPYT IPYTy B
MIPOBEJICHMM BCEX HEOOXOAMMBIX pAacCleOBaHW 1O (akTaM NpaBOHApPYIICHWH, a Takke B cOope u
IIPECTABICHUN J0KA3aTeIbCTB, BKIIIOYAS BHIEMKY M, B COOTBETCTBYIOLIMX ClydasX, Ieperady HpeaMETOB,
CBSI3aHHBIX C IpaBOHapylleHueM. [leperada Takux HPEIMETOB MOXET, TeM HE MEHee, IIPOUCXOOUThH MPU
YCJIOBHHU MX BO3BPAILEHUS B CPOKH, OTOBOPEHHBIE IIPEJOCTABIISIIOLINM X OPIaHOM BIIACTH.

(b) Bnactu J[oroBapusatomuxcs CTOpOH YBEAOMISIOT JAPYr Jpyra O PEHICHHSX IO BCEM CiIydasMm
COBIIAJICHUS MPAB HA OCYIIECTBICHUE FOPUCIUKIINN.”

Cornamenne o Craryce cun HATO TIAS 2846, 4 U.S.T. 1792, ecmynuno 6 cuny 23 aprycra 1953 r., cr. VII
(4) mo (6).
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Boennsie cynpr CIHIA o0nmamgarOT uckiouumenvHou iopucoukyuel B
oTHomeHnn BoeHHocayxamux CIIIA, xoTtopele OTBETCTBEHHBI 3a JEUCTBHS,
Hapymaromue BoeHHbIe 3akoHbl CIIIA, HO He 3aKOHBI MPUHUMAIOIIIETO rocyz[apCTBa.23

Cyzapl NPUHUMAIOIIETO TOCYIapCTBAa OONANAIOT UCKIIOYUMENbHOU 0pUCOUKYUel B
oTHomeHnn BoeHHochyxkammx CIHIA 3a mnoBeaeHue, HapylmawIiee 3aKOHBI
MPUHUMAIOIIET0 TOCYIapCTBA, HO HE BOCHHBIEC 3aKOHBI CIIA.*

Boennsie cympr CIIIA w cynbl TpUHHUMAOIIETO TOCYyAapcTBa  00JIaTaioT
cognaodeHuem npas Ha ocyujecmeienie pucoOuKyuy B OTHOIIIEHUN BOCHHOCITY)KAIIAX
CIIA 3a pgeiictBus, Hapymaromue Kak BoeHHble 3akoHbl CIIIA, Tak M 3aKoHBI

NPUHAMAIOIIEr0 TOCYIapcTBa. > Pelmenne, 9bM Cyasl OyIyT OCYIIECTBIATH

2 Crartes VIL (1) (2) u (2) MpeayCMaTPUBAET:

«1. B cuny nonoxenuit nannoii Cratbu
a. BOGHHbIE OpraHbl HaIpaBisAIolIero ['ocyrapcTBa MMEIOT IPaBO Ha OCYLIECTBICHHE B NPUHUMAIOLIEM
Tocynapcrse 10001 yroJoBHOM U AUCHUILUTUHAPHON FOPUCANUKIINY, ITPEJOCTABICHHON UM B COOTBETCTBHH C
3aKOHAMM HampaBisitoniero 'ocygapcTBa B OTHOIIEHMH BCEX JIML, HNOTYMHSIONIMXCS BOECHHBIM 3aKOHAM
nanHoro I'ocynapcrsa;

2.—(a) BoenHble opraHbl Hampapismoliero locymapctBa  MMEIOT IPaBO HA  OCYIECTBIICHHE
WCKJIFOYUTEIBHOW OPUCAMKIMKM B OTHOIICHHM JIMI, TOJYUHSIONIMXCS BOCHHBIM 3aKOHAM JAHHOI'O
TlocynapcTBa B TOM, YTO KacaeTcs MPaBOHAPYIICHHUH, BKJIOYAs [TPABOHAPYILICHHsI, IMEIOIIHE OTHOLICHHE K
€ro TOCYJapCTBEHHOH O€30IacHOCTH, HaKa3yeMble B COOTBETCTBUM C 3aKOHAMH HAIPaBJISIOLIETO
TocynapctBa, HO HE B COOTBETCTBHH € 3aKOHAMH ITpuHUMaromero I'ocyaapcrsa.

Tam ace., ct. VII (1) (a) and (2) (a). [IpecTymnnenus, Hapymaromue 6€30MacHOCTb, COrJIacHO IMyHKTaM 2 U 3
cratbu VII, BKIIOYAIOT NpeaTeNbCTBO, IIMTUOHAX U caboTax. Tam orce., ct. VII (2) (¢).

2% Cratest VII (1) (b) 1 (2) (b) npeycMmarpHBaert:

“ 1. .. (6) Bnactu mpuHUMamLIero ['ocynapcTBa pacnpoCTPaHSIIOT CBOK FOPUCIUKIMIO HA BCEX YJICHOB
JUYHOTO COCTaBa CHJ WIM TPaXJAaHCKOrO IEepCOHajda M WIEHOB HX ceMeld B TOM, 4YTO KacaeTcs
[IpaBOHAPYIICHNH, COBEPILEHHBIX Ha TEPPUTOPUH IPHHUMAIOIIEro I'ocyjapcTBa U HaKa3yeMbIX 110 3aKOHY
nanHoro ['ocynapcTBa..

2....(b) Bmactu npuHumaromero locymapctBa WMEIOT MNMpPaBO Ha OCYHIECTBICHHUE HMCKIOYUTEIBHON
IOPUCAUKIIMY B OTHOIIEHUH WICHOB JIMYHOTO COCTaBa CWJI, TPa’kJaHCKOro IepcoHaja 1 WICHOB UX ceMei B
TOM, YTO KacaeTcsi MpaBOHApYLICHWH, BKJIIOYAas MPABOHAPYLIEHUsS, HMEIOIIME OTHOLIEHHE K
TOCYZapCTBEHHOH 0e30MacHOCTH JaHHOTro ['ocynapcTBa, HakasyeMble B COOTBETCTBHH C €r0 3aKOHAMH, HO
HE ¢ 3aKOHaMH HarpasJisioiero I'ocynapcrsa.»

Tam xe, ct. VII (2) (b).

2 [IpaBuia, peryiupyrolIue COBIAJCHHE MpPaB Ha OPUCAWKIUIO, H3JIOKEHbI B TyHKTe 3 cratbu VII,
KOTOPBIN MIpeyCcMaTpUBAET:

“ B crnyuae coBnajeHus IpaB Ha IOPUCIUKINIO PUMEHSIOTCS CIIEAYIOLIUE ITpaBuia:

(a) BoenHnble opranbl HAMPABISIONIEro 1 0CyIapcTBa UMEIOT IPEUMYIIIECTBEHHOE MPABO HA OCYIIECTBICHUE
IOPUCAUKIIMY B OTHOIIEHUH YJI€HA JIMYHOTO COCTaBa CHJI WX IPAXXJAHCKOTO IEPCOHANIA B TOM, UTO KacaeTcst
() TnpaBOHapyIICHHWH, COBEPUICHHBIX MCKIKYUTENLHO TPOTUB HMMYIIECTBA WM TOCYJapCTBEHHOU
Oe3omacHOCTH JaHHOro I'ocynmapcTBa WM IPaBOHAPYLICHHUI, COBEPIIEHHBIX HCKIIOUUTENBHO IPOTHUB
JIMYHOCTH WM MMYILECTBA APYroro 4WieHa JMYHOI'O COCTaBa CHJ MM IPAXXJAHCKOTO IepcoHala JaHHOTO
Tl'ocynapcTBa Wiy uieHa ero CeMbH;

(i) mpaBOHApYIICHUH, BBITCKAIOIIUX M3 JIOOBIX ICHCTBUHA MM OE3JCHCTBUS, MMEBLIMX MECTO MpHU
HCTIOJTHEHHUH JTOJPKHOCTHBIX 00S3aHHOCTEH.

(b) B cinyuae nr0OBIX Jpyrux NpaBOHAPYLICHWH BJIACTH NpUHHMAaromero locymapcTBa o00iagaroT
IIPEUMYIIECTBEHHBIM IIPAaBOM Ha OCYIIECTBICHUE IOPUCIUKLIUH.
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IOPUCAUKIINIO TIPY COBIAJICHUH IpaB, MIPUHUMAETCS MO CIENyIoIel cxeMe: BOCHHbIE
cyasl CIHIA uMeroT npeuMyIleCTBEHHOE MPAaBO HA OCYIIECTBICHUE HOPUCIUKIIUN TPU
COBMAJCHUU TpaB, B TOM ciydae ecau: (1) mpecTymiaeHus: HalpaBJIeHbl MPOTHUB
oe3onacHoctu wim  umymiectBa CIIA; (2) mpecTyruieHHs HampaBjeHBI MPOTUB
muyHoro cocraBa CHIA wnm ero mmymectBa; U (3) NPECTYIUIEHUS «CBS3aHbI C
TOOBIMU  ACUCTBUSIMM WM Oe37eiicTBHEM, HMEBILIMMU MECTO MPU HCIOJIHEHUU
JOJDKHOCTHBIX 00s13aHHOCTeW». [locie pemenus [lanater nopaos no aeny llunouema,
COMHHMTEJIBHO, YTOOBI T€HOIU/, MPECTYIUIEHNUS MPOTUB YEIOBEYHOCTH WJIM BOCHHBIE
MPECTYIUIEHUS MOIJIM paccMaTpUBaThCS B KauecTBE JEHCTBUI, «COBEPIICHHBIX MpPU
HMCIIOJIHEHUH JOJDKHOCTHBIX OOS3aHHOCTeH». > DTy e TOUKy 3peHHs pasieisier
BEAYUINH SKCIIEPT MO0 BOCHHOMY MPABY U IOPUCIUKIIUI CLIA.”

Bo Bcex gapyrux ciydasx CcoBHaJaoLIed OPUCIUKLUWN, MPUHUMAIOIIEe
rocylapcTBO  OONAJaeT  npeumyuwjecmeeHHolM TPaBOM Ha  OCYIIECTBIICHUE
topucaukiui. OgHaKo, KaxJaoe rocydapcTBO, UMEIOIIee MPEUMYIIECTBEHHOE PaBo
Ha OCYUIIECTBIICHHE IOPUCIUKIIUYU MIPU COBMAEHUU IPaB, JOJDKHO «OJaroxenaTesibHO
paccMaTpuBaTh» OOy OOpalleHHYId K HEMy NpochOy CO CTOPOHBI APYroro

© Ecmu TocymapcTBo, MMeroliee NPEUMYIIECTBEHHOE MPaBO, MPHHUMACT PELICHHE HE OCYIIECTBISTh
FOPUC/MKIIMIO, OHO YBEIOMJISIET 00 3TOM BJIACTH Ipyroro I'ocymapcTBa B peasbHO OCYIIECTBUMBIE CPOKH.
Brmactn T'ocymapcrBa, 00Nafaromiero MNPEMMYIIECTBEHHBIM IPaBOM, JOJDKHBI  OJlarokeaaTeibHO
paccMaTpuBaTh XoAaTaiicTBa BiacTeil apyroro I'ocymapcTBa 00 OTKase OT €ro mpapa B CIy4asx, KOTAa
JPYroe rocyIapcTBO CYUTACT TAKOH OTKa3 UMEIOLINM 0c000€e 3HaueHue.”

Tam ace, cm. VII (3).

26 CwMm., Hanpumep, R. v. Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet
Ugarte (Amnesty International and others intervening) (No. 3), [1999] 2 All. Eng. Rep. 97, 115 (Browne-
Wilkinson, J.) (ecnu ObIBIIMII TJlaBa TOCyJapcTBa OPraHU30BBIBAJI IBITKH, «OH HHUKOMM OOpa3oM He
JeiicTBOBal B KadecTBE, IOJPa3yMEBAOIIEM OCHOBAHHUS Ul MPEJOCTABICHHUS UMMYHHTETa, MOCKOJBKY
MOJJOOHBIC JIEHCTBUSI MPOTUBOpEYAT MEXKIYHAPOAHOMY TpaBy»’); 164 (Hutton, J.) (“Ho mpobnema B
JAHHOM CIIy4ae COCTOUT B TOM, MOXET JIM ceHartop IIMHOYeT B KadecTBEe OBIBLIErO INIAaBBI rOCYIapCTBa
TpeboBaTh MMMYyHHTETa (ratione materiae) Ha TOM OCHOBAaHHH, YTO B €ro OBITHOCTh IJIABOW rocynapcTBa
aKThl NBITOK OBUIM COBEPLICHHI IPH HCIONHCHHH UM CBOMX (YHKIHMII InmaBbl rocyaapcrsa. Ilo moemy
MHEHHIO, OH HE UMeeT IIpaBa TpeOOBaTh MPEAOCTABICHU eMy MOJJOOHOr0 IMMYHHUTETa».); 192 (Phillips, J.)
(«1 He mymaro, uTo 3TH [odunmanbHbie] GYHKIIME MOTYT, HCXO/S U3 YCTAHOBICHHOTO 3aKOHOM TOJIKOBAHH,
OBITh pACIIMPCHBI 10 IOCUCTBHH, KOTOPHIC 3alpelieHbl KaK IMPECTYIIHBIC, COIJTACHO MEXKIYHAPOIHOMY
o01IeCTBeHHOMY TIpaBy»); Hussein, Oberlandesgericht Koln, 16.5.2000, no. 2 Zs 1330/99, Neue Zeitschrift
fiir Strafrecht 2000, 667; Democratic Republic of the Congo v. Belgium, 14 2002, 1.C.J., Separate Opinion,
Higgins, Kooijimans & Buergenthal, JJ., para. 85( cm.: http://www.icj-cij.org ).

27 Benymuii skcniept mo BoeHHomy mipaBy CIIIA B oTBEeT Ha BO3MOXKHOE YTBEP)KICHHE, YTO BBIPAKCHUE
«BBITEKAIOLINE H3» MOXKHO PACLUIMPHUTh 33 PaMKH JEHCTBHH, KBaIM(UIMPYEMbIX KaK «OoQHIManbHbIE
00s13aHHOCTH", 3asIBHII:

«MOXHO IPU3HATh, YTO MPECTyIUIEHHE B cdepe MEeXAYHApPOJHOro IpaBa He KBATUGHUUUPYETCS HOHKHBIM
obpazom B CCC B kayecTBe ACHCTBUS MM O€3/ICHCTBUS NMPH UCIIOJIHEHUN «IO0JKHOCTHBIX 00S3aHHOCTEH. »
C npyroit CTOPOHBI, MOYKHO OCITOPHTh, YTO BBIPAXKEHHE «BBITEKAOIIHME U3» MOXXET OTHOCHTHCS K JICHCTBHSAM,
BBIXOMISIINM 32 PAMKH «IOJDKHOCTHBIX 00sI3aHHOCTeH». M BCe ke make Toraa AeicTBHe Wi Oe3meicTBue,
13 KOTOPBIX BBITEKAeT IPAaBOHAPYIICHHE, IOMKHBI HMETh MECTO «IIPU HCIOJHEHUH JOJKHOCTHBIX
o0s13aHHOCTEl», a IpecTyNHble NeHcTBUSA B cepe MEeXAYHAPOJHOIO MpaBa HE MOTYT, IO CYTH Aena,
KBaJIM(UIMPOBATHCS KaK AEHCTBU, COBEPILEHHBIE IPU UCIIOIHEHUHN TODKHOCTHBIX 00S3aHHOCTEH».

Jordan J. Paust, The Reach of ICC Jurisdiction Over Non-Signatory Nationals, 33 Vand. J. Transnat’l L. 1,
10-11 (2000). On cpenan 3akmoyenue, yro B CCC HATO, crnemyeT BHECTH TOIPABKH, YETKO
MpeayCMaTPUBAIOLINE BKIIOUYEHIE B HETO IIPECTYIUIEHNUI B cdhepe Mex TyHapoqHoro npasa. Tam oce, 11
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rocynapcTBa OTKa3aTbcs OT 3TOrO MpaBa, B TOM cllydyae, €Ciu JIpYyroe rocyaapcTBO
CUMTACT TaKOW OTKa3 «uUMerIuM ocoboe 3HaueHue». CIIA compoomumu CCC
HATO oroBopkoii, npexycMmarpuBatoiieit 1yisi BoeHHbIX Biaacteid CIIIA BO3MOXKHOCTh
B OOBIYHOM TOPSIAKE oOpamaThcsi ¢ MpochbaMu 0 TOJAOOHBIX OTKa3ax B TOM Ciydae,
€CIi OHM CUUTAIOT, YTO CYIIECTBYET BEpOSTHOCTH TOTO, 4YTO CyAeOHBIE
pa3buparenbCcTBa, OCYLIECTBISIEMble B MPUHUMAIOIIEM TOCYJapCTBE, MOTYT HOCHUTH
HECHPABEJIUBBIM XapaKTep COTJAaCHO KOHCTUTYIIMOHHBIM CTaHAApTaM CLIA.* Tem
HE MeHee, B HEKOTOPHIX, HO JAJeKo HE BO BCEX CIydasx,’ KOr[a MPHHHMAIOIIEe
roCy/IapCTBO CTPEMIJIOCH MOJYYUTh MPEUMYIIECTBEHHOE MPaBO Ha OCYIIECTBICHUE
IOPUCAUKIINY B YCIOBHX coBnajeHus npas, CIIIA pemunny He HanmpaBisITh TPOCHObI
00 oTkaze oT mpaBa Ha ocymectBiaeHue topucauknuu 1o CCC. Takum oOpazowm,
crpykrypa ctatb VII CCC HATO, paBHO Kak ¥ HaMepeHHUs COCTaBUTENICH U
nocienyromas npakTuka npumenenus 3toro u apyrux CCC, 4eTko yKas3bIBalOT Ha TO,
yto CCC mpeaHa3zHadeHbI HE IS OCBOOOXKICHHSI BOCHHOCTYXAIUX HAMPABIISIONIETO
rocyiapctBa OT HaKa3aHUS 3a COBEpILIEHHbIE HMH NPECTYIUICHUS, a It
pacnpesiesieHusi OTBETCTBEHHOCTH 3a paccieloBaHUE TMOJOOHBIX MPECTYIUICHUH U
cyne0HOe TpeciieIOBaHuUE.

Cratbst 7 Takke MpeaycMaTpuBaeT NMPUMEHEHWE TpUHIHNA ne bis in idem
(HemomyIlleHHe MOBTOPHOTO OCYKJEHHUS B CyIOIPOM3BOJACTBE KaK HAIMPABIIIOIIETO
rocynapctBa, CIIIA, Tak ¥ TpUHUMAIONMIETO TOCYAApCTBa, a TakkKe COOJI0JeHNE
BOGHHBIMH  CyJaMU psila BaXHBIX TapaHTUH  CHOpPaBEUIMBOTO  CyAeOHOTO
pas6upareinscrsa.”’

/lpyeue, 0onee nozonue CCC. B nactosimiee Bpemsi CIIIA  Bce wame
BmoyatoTr B CCC  myHKTHI, HampaBjieHHbIE Ha WX MoIudUKAIUIO ¢
npeaocTapisionre BOeHHbIM cynaMm CIHIA nmpenmyniecTBeHHOE MTpaBo OCYIIECTBIATh
IOPUCAUKIIMIO TPU COBMNAJACHUM IMpaB. B MaHHBII MOMEHT YKa3aHHbIE IYHKTBI
MpelyCMaTpuBalOT, YTO MPUHUMAIOIIEE TOCYIapCTBO HMEET MPEUMYIIECTBEHHOE
MpaBO Ha OCYLIECTBJIICHHE IOPUCAMKIIMM, KOT/a JEJO0 3aTparuBaeT MEepBOCTEIICHHbIE
HAl[MOHAJIbHBIE MHTEPEChl WJIM SBISETCS MpPeaIMEeTOM 0co00i  oOUIeCTBEHHON

% U.S. Senate, Resolution of Ratification of the Agreement between the Parties to the North Atlantic Treaty
Regarding the Status of their Forces, with Reservations, yrtBepxnennas Cenarom 15 wmrons 1953 r.,
OroBopka No. 3 (o6s3anHOCT BoeHHBIX Biacteii CIIIA moOuBaThcs OTKa3a OT MpaBa Ha OCYIIECTBIICHHE
IOPUC/MKIME B TOM CIIy4ae, eclnu OOBHHIEMOMY He OyIyT IpeqoCcTaBiIeHbl JaHHBIM IOCYJapCTBOM Te Ke
KOHCTUTYIIMOHHBIE TpaBa u rapantuu, uto u B CIIIA), npunoxenne to U.S. Department of Defense, Status
of Forces Policies and Information, Directive 5525.1, 5 mas 1962 r., 1 Int’l Leg. Mat. (1962), ct. IV.E & D
(mpumennmasi ko BceM CCC mpakTvka, HampaBiIeHHas Ha TO, 4TOOBI JOOMBaThCS OTKa3a OT MpaBa Ha
OCYILECTBICHHE FOPUCIUKIMNA B TOM CiIydae, ecid Cyd HaJ OOBHHSEMBIM MOXKET HApyILIaTh CTAaHAPTHI
CIPaBEIMBOrO Cy1IeOHOr0 Pa30UpaTENLCTBA).

29 . . .
Hanpuwmep, B nene Wilson v. Girard, 354 U.S. 524 (1957), xorna BepxoBHbliil cy/ moaaepkai pelieHue
BoeHHbIX Bnactedl CIIIA He peann3oBbiBaTh cBOe mnpeumyiiectBeHHoe npaBo 1no CCC c fAnonuelt Ha

OCYILIECTBIICHHE COMYTCTBYIOIIECH rOpUcAMKIMU B oTHomeHnu compara CIIA, oOBuHsiemoro B youiicTBe
SIIOHCKOr'0 TPaKIaHHUHA.

39 Tan arce., cr. VI (8), (9).
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03a004EHHOCTH U pelleHre 0 IPUMEHEHUU 3TOTr0 IpaBa 3aBUCUT UCKIIOUYUTEIHHO OT
MIPUHUMAIOIIEr0 rocy1apcTBa.

Hasznauenue cywecmeyrwuiux CCC. CylmecTBYIOIIME B HACTOSIIEE BpEMsi
CCC nmpemgnazHaueHbl JJIsi  TOTO, 4YTOOBI  BO3JIOKUTb  NEPBOCMENEHHYIO
OTBETCTBEHHOCTh 32 IPOBEJECHHE pACCIEIOBAaHUS M OCYLIECTBICHHE CYyAeOHOTO
MpeciefoBaHusT Ha TO WIM HMHOE TOCYyIapcTBO TMpU COBHAJACHUUM IMpaB Ha
OCYILIECTBIIEHUE IOpUCIUKIMUU. VX 1enpio He SBIsSETCS OCBOOOXKICHHE TIpaskIaH
HaIpPaBJIAIOIIEr0 FOCYAapCTBa OT HaKa3aHUs 3a MPECTYIICHHUs, COBEPILIEHHbIE MU Ha
TEPPUTOPUU  MPUHUMAIOUIETO  TOCYIapCTBa, IOCPEICTBOM  IPEIOCTABICHUS
uckntouumenvrou wpucaukuuun - cygam - CIIIA. 3 [lepBoHayaibHO  yKa3aHHBIE
cornameHuss ObUM co3maHbl ¢ menbio Hagenenus cun CIIA, 6asupyromuxcs B
ctpanax HATO, ocHOBHBIMHU OO0SI3aHHOCTSMH TIO0 00ECIIEUEHUI0 TapaHTUH TOTO, YTO
BoeHHocyxkamux CIIIA 3a BoeHHblE IUCUMIUIMHAPHBIE IPABOHAPYIIEHUS,
COBEpUICHHbIE MMM Ha TEPPUTOPUU MPUHUMAIOUIUX TOCYIapcTB, OYIAyT CYIUTH
BoeHHbIe cyabl CIIIA; 4To mNpOBOAMMBIE B OTHOIIEHUHM HUX PACCICAOBAHUS U
cyneOHbIe pa30upaTesbcTBa OyIyT OCYIIECTBIATHCS C COOJIFOJCHHEM TPUBBIYHBIX
mporeayp M 3akoHOB; 4To BoeHHochyxkamuMm CIIIA Oymer oGecnedeHo Oosee
crpaBeUiMBoe, (Kak TOTJa CYUTAIOCh), YeM B JpPYTUX CTpaHax, cyaeOHoe
pazOupaTenbCTBO; U UYTO MPECTYIIEHUs, CoOBepIIeHHbIe BoeHHOCHykamumu CIIIA B
otHomenuu rpaxaan CHIA, Oynyt paccieqoBaHbl U BUHOBHBIE OYAYT IpeJaHbl Cyany,
MTOCKOJIBKY CUMTAJNOCh, YTO MOJOOHBIE MpecTyIUieHUus He OyAyT oOiagaTh BBICIIUM
MIPUOPUTETOM JJIsi UHOCTPAHHBIX CYIOB.

CornacHo Bexaymiemy 3kcrepTy mo BoeHHomy mpaBy CIIA, CCC Oputn
paspaboTaHsI ocie Bropoit MUPOBOI BOWHEI C IENBIO:

“MHUHUMHU3UPOBATh  BO3MOXXHOCTH ~ TOTO, 4YTO  aMEpPUKaHCKHE
BOEHHOCTYXalllhe, JUCIonupoBaHHble B EBponie 1 A3uu, npeactanyt
nepes CyJIoM MHOCTpaHHBIX TpHOyHanoB. B To Bpems ObLIO SICHO, YTO
COTHM ThICSIY aMEPUKAHCKMX BOEHHOCIYXAIIMX U YJICHOB MX ceMei
OyIyT pa3MelleHbl 3a IPaHUIeH B TEUEHUE JOJTOr0 NMeproa BpeMeHH;
Y BO MHOTHX CJIydasix, CUCTEMbI [IPaBOCYAUS MPUHUMAIOLIUX UX CTpaH
3a4acTyl0 JOBOJIBHO CHJIBHO OTJIMYaJIUCh OT CHUCTEMbI, 3HAKOMOM
aMepukaHiam. [laxxe HecMOTpsi Ha TO 4TO BoeHHble cyanl CIIA He
MpelycMaTpuBaid B OTHOIIEHHMH OOBUHSEMBIX HEKOTOPBIX M3 TeX

31 Kak nosicHun BeqyIiuii 3KCrepT 1o crathe 98,

«Tummunoe CCC HATO mnpenycmarpuBaeT MpeNOCTaBICHUE HANpABISIONIEMY TOCYAapCTBY —HE
MMMYHHUTETa, HO JIMIIb NPEUMYIIECTBEHHOI'O IpaBa Ha OCYIIECTBICHHE IOPUCOUKLIUM B OTHOLICHHH
HEKOTOPBIX MPECTYIUICHUI, B TOM YHCIE COBEPLICHHBIX IIPU HCIOJHEHHH ODKHOCTHBIX OOS3aHHOCTEH.
OTO OYEHBb MOXOXKE Ha pexcum nonoiaautensHoctn Cmamyma. [ogooueie CCC crenyer TONKOBaTh TaK, Kak
9TO TpenycMOTpeHo B cratbe 17 Cmamyma: VMutanys yroJoBHOTO TNpECTENOBaHUS C €AMHCTBEHHOM
LEeNbI0 3AIUTHl [10J03PEBAEMOI0 OT YIOJIOBHOH OTBETCTBEHHOCTH HECOBMECTUMA C OOBEKTOM M ILIENBIO
FOpUCTUKIMOHHBIX nonoxkenuid 1oropopos tuna CCC HATO. Cornamenust tuna CCC HATO He nomkHbI
MIPEJCTABIIATh IPOOJIEMY C TOYKHU 3pEHHs yHKTa 2 ctathut 98 Cmamyma».

Steffen Wirth, Immunities, Related Problems, and Article 98 of the Rome Statute 20 (ctaThsi JOJKHA OBITH
onyoiukoBaHa B HoMepe 12 Criminal Law Forum (2002)) (cHOCKH OmyIieHbl, KYpCHB aBTOPA).
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MPOLEYPHBIX TapaHTUH, KOTOpble HAJIWYECTBOBAIM B TI'PaKJaHCKUX
cylax, OHM, NEHCTBUTENIBbHO, MpeAjiarajlyu TaKue TapaHTHHU 3alluThl,
KOTOpbIE, B HEKOTOPBIX OTHOIICHMSIX, HPEBOCXOAWIN MMEIOIINECS B
WHOCTpPaHHBIX cyAax. B To Bpems naxe CylecTBOBAlIO OMaceHUe, YTo
€CJI, BMECTO BOCHHBIX CYIOB, BOEHHOCTYXallUX OyIyT CYyIuTh B
WHOCTPAHHBIX CyJaxX, TO UX MUTAHHUE MOKET ObITh OPraHU30BaAHO XYXKE.
DTO ONaceHue YCWIMBAIOCHh M3-3a BO3MOKHOCTH TOTO, YTO YKE€PTBOU
MPECTYIUICHUS, IPEANOI0KHUTENFHO COBEPILIEHHOTO BOCHHOCTYKAIUM,
MOT CTaTh TPaKJIaHWH NpPUHHMAaroNIeH crpanbl. C APyrol CTOPOHBI,
ecyii OBl )KepTBaMH MPECTYIUICHUH, COBEPIIEHHBIX BOCHHOCTYKaL[UMHU,
CTAaHOBWJIUCh TOJBKO aMEpUKaHIbl, U €clId Obl eIUHCTBEHHBIM
OCHOBAaHUEM JJISl OCYIIECTBJICHHS] CBOEH IOPUCIMKLIHUK WHOCTPAHHBIM
CYyIIOM SBIISIJIOCH TO OOCTOSATENBCTBO, YTO TMPECTYIUIEHHE ObLIO
COBEPIIECHO Ha TEPPUTOPUM JTaHHOM CTpaHbl, HHOCTPAHHBIN MPOKYPOP
MOT Obl OBITh HE CIMIIKOM 3aHHTEPECOBAH B PACCMOTPEHUHU TAHHOTO
Jena, W CEepbe3HOe  MpecTylUieHue Morjo  Obl  ocCTaTbes

32
HEPACKPBITHIM.”

Cnenyer umets B Buay, uyto CCC OblIM mpeaHa3HAuYeHBI ISl PEIICHHs MpoOieM,
KOTOpPBIE€ TIOYTH HABEPHSIKA MOTJIM Obl BOSHUKHYTH B JIFOOOW CUTYaIluu, IPH KOTOPOM
BOCHHOCTYXKAIIIUE M HEKOTOPHIC COMPOBOXKAAOIINE WX TPAKIAHCKUE JIUIA U3
HaIpaBJIAIONIETO TOCYAApCTBA JHUCIOIMPOBAHBI HA TEPPUTOPUH TPHHHUMAIOIIETO
rocyJapcTBa Ha OCHOBAaHWH TOI00HBIX COTJIAINIEHUH U TTO03PEBAIOTCS B COBEPIICHUN
OOBIYHBIX MPECTYIJICHUH. [ TaBHOE OMaceHne pa3paboTIMKOB MOAOOHBIX COTJIAESHUM
3aKJTI0YAIOCh HE B TOM, YTO BOCHHOCIYXKAIl[Me HAIPaBJISIONIETO TOCyIapcTBa OyayT
MOJ03PEBAaThCA B TPECTYIUICHUSAX B cdepe MEKAYHAPOJHOTO TMpaBa M  YTO
03a00Y€HHOCTh MEXTYHAPOIHOTO COOOIIECTBA IO TIOBOY MOJAOOHBIX COTJIAIICHHH, B
OCHOBHOM, OyJeT OTpaHUYMBATHCS BOIMPOCOM O COOIIOJICHUU nmpaBa Ha
crpaBeyIMBoe cyaeOHOe pa3buparenbcTBo. HampoTtwB, Korjga pedb HUACT O
MpECTyIUIEHUAX B cdepe MEeKIYHApOJHOTO IIpaBa, TaKWe MEXIyHAPOIHbBIS
COTJIAIIEHUsI JOJ/DKHBI TakKe TapaHTHUpPOBaTh, YTO OHW HE TPUBEAYT K
0e3HaKa3aHHOCTHU M OTKa3y IMOCTPAJaBIIMM B WX NMPaBe Ha BO3MEIICHHE yIepoOa. 33

32 Robinson O. Everett, American Servicemembers and the ICC, in Sarah B. Sewall and Carl Kaysen, eds,
The United States and the International Criminal Court: National Security and International Law 137-138
(Lanham/Boulder/New York/Oxford: American Academy of Arts and Sciences and Rowman & Littlefield
Publishers, Inc. 2000).

3 MexayHapoanHoe cooBIIecTBO PU3HAIO IIPABO MOCTPAABIIAX HA BO3MEIICHHE YIIep6a, 3aKPeIICHHOE B
psAe OPUIMYECKUX JIOKYMEHTOB. DTO OTpakeHO B craThe 75 Pumckoro craryra, exnapammu OOH 06
OCHOBHBIX NPUHIIMIIAX TPABOCYIUS Ui )KEPTB MPECTYIUICHUH U 3j0ynotpediieHuii Biactbro, 1985. Chepa
JICWCTBUSI ATOrO TpaBa B AajbHEHIIeM pasbsicHsaercs B Question of the impunity of perpetrators of human
rights violations (civil and political), Final Report prepared by Mr. Joinet pursuant to Sub-Commission
decision 1996/119, Annex II: Set of Principles for the Protection and Promotion of Human Rights through
Action to Combat Impunity (Joinet Principles), U.N. Doc. E/CN.4/Sub.2/1997/20 (1997); UN Commission
on Human Rights Independent Expert on the right to restitution, compensation and rehabilitation for victims
of grave violations of human rights and fundamental freedoms, Draft Basic Principles and Guidelines on the
Right to a Remedy and Reparation for Victims of International Human Rights and Humanitarian Law (Final
Draft), 18 ssuBaps 2000 r. (Van Boven-Bassiouni Principles), U.N. Doc. E/CN.4/2000/62/Rev. 1 (2000).
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Taxkum o6pazom, naxe CCC HOKHBI COTIACOBATHCS ¢ MEXIYHAPOIHBIM MPABOM H,
ecnu ObI, COTJIACHO TOJKOBAaHHMIO MEXIyHApPOJIHOTO YTOJOBHOTO Cyna, MYHKT 2
ctatbu 98 mpumensuics Obl1 K cymectBytomuM CCC unmu Oynymum CCC, oHH Takxke
JOJDKHBI ObuTH OBl coryiacoBaThess ¢ Pumckum craryrom. Ecnu Ol momoOHBIE
MEXIyHApOHBIE COTJIAIIEHUS TPUBOJIMIN K OCBOOOXKJICHUIO OT HAKa3aHHs, OHU HE
uMenr Obl 3aKOHHOM CHJIBI COTJIACHO MEXIyHApOJTHOMY IpaBy. 34 Hanpumep, CCC
MEXy TOCYIapCTBOM, HE paTH(HUIIMPOBABIINM PUMCKHI CTaTyT M TOCYAapCTBOM-
YYaCTHUKOM WJIM TOCYIapcTBOM, moamucaBmiuM CTaTyT, MpeaycMaTpUBaroOIIee, UTo
rocyaapctBo, He partudunmposapmee Craryr, o0O0JagaeT HUCKIIOYUTEIBHOU
IOPUCIUKIIMEH B OTHOIIEHUW BCEX MPECTYIUICHWM, COBEPIICHHBIX HAa TEPPUTOPUH
rocyJIapcTBa-y4yaCTHUKA WM TIOAMUCAHTa, JaXe eclId pedb HuIAeT 00 yxke
cymectByromemM CCC, MOXeT BCTynaTh B MPOTHBOPEUHE C MEXKTYHAPOIHBIM ITPABOM
B TOM clTydae, €cii OHO Oy/IeT HeTPEMEHHO BECTH K OCBOOOXICHHUIO OT HaKa3aHUS,
MOJO0OHO CHTYaIlud, TPHU KOTOPOW B TOCYIapCTBE, HE SBIISIFOIIEMCS YJaCTHUKOM
Craryra, mpectymieHus B cdepe  MEXKIYHApOJIHOTO IpaBa, COBEPIIEHHBIC 3a
rpaHulIei, HE MOANAAAI0T MO/ AEHCTBUE HAIMOHAIBHOM }opncnnxunn.35

34 Kax OblJIO OTMEYEeHO B HeJaBHEM KOMMeHTapuu, ecinu kakoe-To CCC rapaHTHpYeT HCKIFOYUTEIbHYIO
IOPUCAUKIIMIO U TIOTHBIM UIMMYHHUTET JUISl TPakJaH HAIPaBJISIOLIEro FOCy1apCcTBa,

«TaKoe COIVIAIIEHHEe MOXET W He INpeNyCMaTpHBaTh aOCOMIOTHOM TrapaHTUM. TeOopeTHUEecKH, Hemb3s
HCKJIIOYaTh BO3MOXXHOCTH apryMEHTa, OCHOBBIBaIolierocs Ha ordre public (OOLECTBEHHOM TOPSIKE)
MEXAYHapOAHOro coobuiecTBa. HaroHanbHble Cyabl MPUHUMAIOIIUX TOCYAAPCTB-YYaCTHUKOB PUMCKOro
JOroBopa MOT'YT HacTaMBaTb Ha TOM, YTO 3TH COIJIALICHHS AODKHBI, NPEXIE BCEro, COINAacoBaThCS C
OO0IECTBEHHBIMH HOPMaMH, BBITEKAIOIIUMHU U3 00SI3aTENbCTB jus cogens (00IIEro MEXIyHApOIHOrO MpaBa),
TaKUX Kak 3alpelieHde TEeHOLUWAA WIM IbITOK, NPUMEHUTENIPHO K KOHKPETHBIM JOIOBOPHBIM
00s13aTebECTBAM 110 COTIALIEHUSIM O CTaTyCce CHII».

Gennady M. Danilenko, ICC Statute and Third States, in Antonio Cassese, Paola Gaeta & John R.W.D.
Jones, eds, 1 The Rome Statute of the International Criminal Court: A Commentary 1887-1888 (Oxford:
Oxford University Press 2002). Cm. takxke Bert Swart & Goran Sluiter, The ICC and International Criminal
Co-operation, in Herman A.M. von Hebel, Johan G. Lammers & Jolien Schukking, eds, Reflections on the
International Criminal Court: Essays in Honour of Adriaan Bos 121 (The Hague: T.M.C. Asser Press 1999)
(npennonararomuii B KOHTEKCTE MyHKTa 1 cTaThu 98, 4TO MEXKIyHApOIHOE MPABO MO3BOJISET rOCYIAPCTBY
o0 3ampocy MeXIyHaponHOrO YrOJIOBHOIO Cyda BblIaBaTh TIpaxKJaHWHA ToOCyJapcTBa, KOTOpOe
OTKa3bIBAETCSl OTO3BaTh MMMYHHUTET, C TEM YTOOBI YIOBJIETBOPUTH pockOy Cyna).

35 Cornamennst o craryce muccuii OOH (CCM) ¢ mpHHUMAIOUIMMU TOCYIApPCTBAMH, PEryIHPYIOLIHe
MIOPSAAOK MPEJOCTAaBICHUs CHII JUIs ydacTusi B MUpoTBopueckux onepauusx OOH, npenycmarpuBarot, 4yTo
CyIbl TOCYHapCTBa, HANpaBISIOLIEr0 KOHTHHIGHT M ydyacTHs B TakuX OIeparysax, o0JagaroT
HCKJIIOUUTENBHON IOPUCAUKLIMEH B OTHOIIEHHY NPECTYIUIEHUH, COBEPILIECHHBIX YKa3aHHBIM KOHTUHIEHTOM B
MIPUHUMAIOIIEM TOCyIapcTBe, cm.. oopasen cornamenus ot 1990 r. U.N.Doc. A/54/594 (1990) u cBsizaHHbIC
¢ HuMH cornamenus Mexay OOH u HanpaBIsSIOIMMY TOCYAapPCTBAMU O HAIIPaBJICHUH BOSHHOT'O MEPCOHANA,
U.N. Doc. A/46/185 (1991), npu ycioBUU YTO MUPOTBOPYECKHI KOHTHHICHT IOJIb3YETCSl IPUBWICTHSIMHU U
nmmyHutetamu o CCM OOH w uTo Hampapmsitoiiee rocyAaapcTBo o0JalaeT OTBETCTBEHHOCTBHIO 3a
JUCLMIUTMHAPHBIE ACHCTBHA B OTHOIIEHMH CBOETr0 BOEHHOro mepconana. Takue CCM u cornameHust o
HanpasjieHun BoeHHoro nepconana (Contribution Agreements) HpenCTaBISIOT NPoOJIEeMY Ype3BbIYANHOM
BaXHOCTH B TOM CJydyae, €CM HaIpaBJISIOIIee I'OCyJapCTBO HE SIBJISETCA TOCYJapCTBOM -yYaCTHUKOM
Pumckoro craryra. B Tolt cTenenu, B KOTOpOH 3TU COIVIALIEHUs IPUMEHSIIOTCS K TeHOLUY, NPECTYIUICHNSIM
IIPOTHB YEJIOBEYHOCTH M BOCHHBIM IPECTYIUICHUSIM, €CIM TOCYJapcTBO, HE SBISIOIIEECS yYaCTHUKOM
Pumckoro craryra, He IPHU3HAIO yKa3aHHbIE MPECTYIUICHUS, COBEPIIEHHBIC 33 TPAaHHLEH, MOMISKAIUMU
IOPUCAUKIIMM CBOMX BHYTPEHHUX CYIO, OCTaBHB, TaKUM o00pa3oM, uX Oe3Haka3aHHBIMHM, OHHU OyIyT
IIPOTHBOPEYUTH MEXIyHAPOIHOMY IIPaBYy.
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I[lo psgy OpuuumH, C  HEKOTOPHIMH U3  KOTOPBIX  COIJIACHBI
BhICOKOTIOCTaBJIeHHbIe mpeactaButenn CIIA, mnpencraBisieTcss BO3MOMKHBIM, YTO
naxe cymectBytone CCC CIIA moryt He yIoBIETBOPATH TPeOOBAHUSIM ITyHKTA 2
crateu 98. [IpuBOoAMINCH MOBOJBI, CBUAETEIBCTBYIONINE O TOM, YTO HU OJHO U3 105
cymecTByomux cornamennid Mexay CIHIA u 101 gpyruMm rocynapcTBOM He
COOTBETCTBYET MYHKTY 2 CTaTbM 98, MOCKOJIBKY B HUX YETKO HE YKa3aHO, YTO «JUIs
nepenaun Cyny auia u3 Hampasistomiero ['ocynapctBa Tpedyercst coriiacue 3TOro
rocyz[apCTBa».36 Benymuii skcnept no BoeHHOMY 3akoHoarenbcTBy CIIIA cormacen
C TAaKAM TOJIKOBaHMEM W 3amedaer, 4To eciau Obnl momooHple CCC 0CcBOOOXKOAIN OT
HAKA3aHHS, OHN OBLIN GBI HECOBMECTHMbI C MEKAYHAPO IHBIM TIPABOM.

Pewenue no eonpocy, 3anpeujaem au nynkm 2 cmamuu 98 ocyuwjecmenamep
eévloauy o006uHAEMO020, 3aeucum  UCKIWuumeavho om  Medxcoynapoonozo
y201106H020 cyoa. PelieHre OTHOCHUTENBHO TOTO, HApyIIaeT JIM 3alpaliiBacMoe
roCcyapCTBO CBOM 0053aTelbCTBA MO COTJIALIEHUIO B YacTW MyHKTa 2 craThu 98 B
cllydae pacCMOTpPEHHS UM MpOChObl O BblAAauYe, NpUHUMAaETCs MexXIayHapoIHBIM
YIONOBHBIM CYJIOM, a He MPUHAMAONIAM HIIH HATPABIISIOINM TOCYIAPCTBAMM.

36 Human Rights Watch, United States Efforts to Undermine the International Criminal Court: Article 98 (2)
Agreements, 9 uionsa 2002 r., 2. CoryacHO 3asIBICHHIO OPIaHU3AIMH, «CYIIECTBYIOLINE COIVIAIICHUS THIIA
CCC HATO He cOOTBETCTBYIOT IYHKTY 2 cTaThi 98 M He MOTYT NpEBAIMPOBATh HAJ 0053aTEIbCTBAMH T10
Pumckomy cratyty. Tam sice (CHOCKH OITyIIEHBI).

37 B 2000 r. 3TOT 3KCIIEepT, TOBOPS 0 MEKAYHAPOHBIX COTJIAIICHHUIX TPUMEHHUTENBHO K MMyHKTY 2 cTaThu 98,
3asBIIL:

«HewusBectHO 0 cymniecTBOBaHUM HHU OAHOro Takoro cornameHus. Hanpumep, CCC HATO He mpensiTcTByet
Bbiaye oOBuHsieMoro rpaxkaanmHa CIIA apyromy rocyaapctBy WIM MEXIyHApOJHOMY TpHOYyHAIy.
Bo3M0XHO, OHO JIMIIb MCKIIOYAET BbIady B TOM ciydae, korga CIIA o6nagaroT MCKIOYUTENEHON WITH
MPEUMYIIECTBEHHOH COIYTCTBYIOIICH OPUCAMKINCH B OTHOIICHHU NPECTYIUICHHS, HO 3TO OrpaHHYCHUE
HOCHUT HesiCHbIH XapakTep, nockoiibky CCC HATO He copepKuT 4eTKoro TpeOoBaHMs MOTyYCHHUS COTJIaCHs
HANpPABIIIOLIETO0 TOCYJapcTBa HAa OSKCTPAAULMIO MM Iepeiadyy JHla TPEeTbeMy TOCYIapCTBY WIIN
MexayHapogHomy TpuOyHany. Kpome toro, B CCC HATO He ymommuHaercs «Cya», yupexIeHHBIH Ha
ocHOoBe Pumckoro craryra, W TakuM 00pa3oM HE IIPEILyCMATPHUBACTCS «IIONYYCHHE COIJIACHS
HaNpaBJISAIOLIEr0 TOCYJapcTBa» «isl mepenayn kakoro-nu6o nuna Cymy». B menom, crates 98 He
npenycMarpusaet opucaukun MYC B OTHOIICHHH TpaXJaH rocyaapcTBa, He noanucasiiero CTaTyr, U He
TpeOyeT Coriacusi 3TOro rocyaapcrsa B OONBIIMHCTBE CiydacB. MOXKHO TakkKe yTBEp)KAaTh, YTO MYHKT 1
cTaThu 98 MOXET MCKIIF0YaTh MOAOOHYIO IOPUCAMKIINIO B HEKOTOPBIX CIIydasiX, HalpuMmep, Korjaa rnpockba o
BBIJIa4e «TpedoBaia Obl OT 3aMpanInBaeMoOro rocyaapcTsa IeHCTBHIMN, MPOTUBOPEYALIHX er0 00sS3aTebCTBAM
0 MEXAYHAPOAHOMY IIPABy B OTHOLICHHH I'OCYIapPCTBEHHOIO WM JAUIIOMATHYSCKOr0 NMMYHHTETA JIHIA».
OnHako, MEeXIyHAPOAHOE NPAaBO MPOCTO HE AOMyCKaeT MMMYHHTETA JIHIA, OOBHHIEMOrO B COBEPLICHHU
MIPECTYILICHHS B cepe OOBIYHOTO MEKAYHAPOIHOTO MPaBa».

Paust, supra n. XXX, 14 (CHOCKH ONYILIEHBI).

38 Prost & Schlunck, supra, n. XXX, 1132 (“Oro nmonoxenue tpebyer, urodbl Cyn He oOparmasics c
npocs0oi O mepenaye WiIM COACHCTBHMH, €CIM OH NPU3HACT, YTO MPOCHOAa BCTYNMUT B HPOTHUBOpPEYUE C
HMMYHUTETOM JIMI[@ WIA HMMYIIECTBA TPETHEr0 TOCYIApCTBA, COITIACHO MENCOYHAPOOHOMY TIPABY».)
(Beigeneno B opurunane); Kaul & KreB3, supra, n. XXX, 164-165 (ormeuasi, uto Cya IODKEH pEIINTh,
MIPUMEHSIETCS JIM B JaHHOM ciydae MyHKT | wiu 2 crateu 98); Wirth, supra, n. 31, 19 («Hapymaer iu
coriacue rocyJapcTBa Ha COTPYAHHYECTBO APYTYIO HOPMY MEXKAYHApPOIHOTO paBa, NojbKeH pentath Cyn, a
HE 3amnpaiiMBaeMoe TOCYIAapcTBO») (CHOCKa omyiieHa); mam oce., 22 (“Cyn JOODKEH peluTh, He
Iperosaraet Ju mpockda 0 COTPYIHUYECTBE HAPYIICHHs 00sS3aTENIBCTB 3alPallInBaeMOro rocyaapcTBa no
MexayHaponHoMy [mpaBy]. Hu onHo rocymapcrBo-yuactHuk Cmamyma He MOXKeT 3aMeHnuTh MHeHue Cyna
CBOUM IIPABOBBIM 3aKIIFOYCHUEM.””) (KYPCHB B OPUTHHAJIE).
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[Ipouenypa BbIHECEHUS TaKOro pemeHus MeXIyHapOIHbIM YrOJOBHBIM
cynoM wu3jioxeHa B mnyHkre | mpasuna 195 mnpoekrta I[lpaBun mpouenyp u
NOKa3bIBaHUS. DTOT MyHKT MpeyCMaTPUBAET:

“l. Korma 3ampammBaeMoe rocynapctBo ysemomuisier Cyn o TOM, 4TO 3ampoc Ha
nepenavyy WiIM COJCHCTBHE CTAJIKMBAETCS ¢ MPOOIEeMOIl UCTIONHEHUS B YaCTH CTAaThbU
08, 3ampammBaeMoe TOCYJapCTBO JOJDKHO MPEIOCTaBUTh JIIOOYI0 HEOOXOIUMYIO
uHpopmanuo, Kotopas Moxer nomoub Cyay B npuMmeHeHuHM cratbu 98. Jlroboe
3aMHTEPECOBAHHOE TPEThEe TOCYAAPCTBO WJIM HANPABIAIONIEE TOCYAAPCTBO MOXKET
MPEA0CTaBUTH JAOTIOTHUTENBHYI0 HHPOPMAIIHIO, C TEM YTOOBI TOMOYb Cyz[y.”39

Pazymeercs, ¢ 1menpio oOecrmedeHHss TOTO, 4YTOOBI TEPEBOA WM IMOOeTr
00OBUHSAEMOTO HE MOTJIM TOI0PBaTh dPPEKTUBHOE OCYIIECTBICHNE MeXTyHapOIHBIM
YILOJIOBHBIM CYJIOM CBO€HM IOPHUCOUKLHNHU, 3alpaliuBaeMoe TOCyIapCTBO JIOJKHO
CBOEBPEMEHHO YAOBIETBOPUTH 3arpoc Cyna 06 apecte U Bbliade 0OBUHSAEMOT0, KaK U
mo0o# pyroi 3ampoc, 10 BeiHeceHusi Cynom perieHus, B ToM ciaydae, ecinu Cyna He
MOXXET MNPOJODKUTH  PAcCMOTPEHHE  Jiela, HEe  3apyduBIIUCh  COIJIaCHEM
HaIpaBJISIONIEr0 rOCyAapcTBa Ha Nepeaady 0OBHHIEMOTO B COOTBETCTBUH C TyHKTOM
2 crateu 98. Ecnu Cyp pemmT, 4To mepenade MpensiTCTBYET MyHKT 2 cTaTeu 98, u
corjache HalpaBisIoIIer0 TOCYAapcTBA HE MOXKET OBITh IOJIy4€HO, TO TOTrJa
0OBUHSEMBIN MOXKET OBITh OCBOOOXCH M3-TI0/I CTPAKU WU M3 3aKITFOUYCHHS. 0 Xora
ATOT MYHKT TPaBUIa OTHOCUTCS K «JIOTIOJIHUTENbHON nH(popmaluu B momoris Cymay»,
Cyn BmpaBe, corimacHo PuMckomy cTaTyTy, oOpaTHThCS C He oOiamaroniei
IOPUIMYECKON CHUJION MPOCKOO O TpenocTaBlIeHUH WHPOPMAIMHM K TPETHUM WM
HaIMpaBJISIOIIUM TOCYAapCTBaM, BHE 3aBUCHUMOCTH OT TOTO, MPEAOCTaBHIIO JH YXKe

39
IpaBuno 195 (IlpenocraBnenue nHpopmMaiuu) npoekra [IpaBun mporeaypsl M 10Ka3biBaHUs ( B €ro

MOJHOM BH/IE) IJIaCUT:
«1. Korma 3ampamnmBaemoe rocyaapctBo yBegomisier Cya O TOM, YTO HCIIOJHEHHE HPOCBHOBI O
repeaye Wik COTPYJHUYECTBE NMPOOJIEMAaTHYHO MPUMEHUTENBHO K cTathe 98, 3amparinBaemMoe
rOCyJapcTBO JIOJDKHO IPENOCTAaBUTh OOy WH(popMmaimioo, 4to0bl momoub Cyny NpUMEHHUTH
crateio 98. Jt00oe 3aMHTEpECOBAHHOE TPEThE TOCYNAPCTBO WIIM HANpPABIAIOLIEEe TOCYAApPCTBO
MOKET IPEAOCTaBUTh AOMOIHUTENbHYIO HHGOPMALIHIO ¢ Lienbto coaencTus Cyny.
2. Cyn MOXET HE BBINOJIHUTH NPOCEOYy O mepegade jauia Oe3 COriacHs HalpaBJISIOLIETO
roCyJapcTBa, €CiM, COMIACHO MYHKTY 2 cTathu 98, mnomoOHas mpockba OyaeT HECOBMECTHMA C
00s13aTeNbCTBAMHE 110 MEKAYHApPOIHOMY COIVIALIEHHIO, IPEefyCMaTpUBAIOIIEMY IOIydeHHE
coryacusi HalpasJIOLIEro FOCYAapCTBa A0 Iepeaadn JIMIa U3 3Toro rocynapcersa Cymy».

40 CornacHo o0bsicHenuto Bupca (Wirth):
«B coorBerctBun ¢ myHktom 1 mpaBumia 195 Tlpoekra mpaBwil NMpOLEAYPHI M JTOKa3bIBaHWS,
rocyaapcrBo Moxxer uHpopmupoBath Cya 0 TOM, YTO OHO YCMATpPHBAET MPOOJIEMy, CBA3aHHYIO C
MIPUMEHEHUEM CTaThu 98, a Takke NmpenocTaBuTh HeoOXomumyrw HH(opMmarwo. JIroObie npyrue
3aMHTEPECOBAHHBIC TOCYAAPCTBA TAK)KE MOTYT NpencTaButh uHpopmaimtoo. Takum obpazom, Cyx
Oyzmer o0yiajaTh COOTBETCTBYIOLICH (axThdeckoil MH(opManuend, HeOOXOMUMOM ISl MPUHATHS
pewenus. [lo MHeHuro aBTopa, ObLIO OBl TakXke I€I€CO00pa3sHO MO3BOJIUTH TOCYAapCTBAM
OnpoTecTOBBIBaThH pelieHue Cyna rno cratbe 98 B ANEIUISIIIMOHHON Tanate, He JOIycKasi, OJJHAKO,
OTCPOYKH CO CTOPOHBI TOCYAAPCTBA B BOIIPOCE CBOEBPEMEHHOI'O YAOBIETBOPEHUs ITpockObl Cyra..
Ecniu  AnemrsnuoHHass majata OTKJIOHSET II€PBOHAYANbHYIO MPOChOy, BBIAAHHOE WIH
apecTOBAHHOE JIULIO AOJDKHO OBITh ITepelaHO 00PATHO MIIH OTIIYIIEHO».
Wirth, supra, n. 31, 19 (cHOCKHM OnyIIEHBI).
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3alpamuBaeMoe TroCcyJapcTBO HWHQPOpPMAIMIO M MOTYT JIM 3TH TOCyIapcTBa
IIPEIOCTAaBUTH T0J00HYI0 HHpOpMaLHIo 6e3 GopmanbsHOro 3ampoca Cyma.*!

IIl. BCEMMWPHAS KAMIIAHUA CIHA C HOEJBIO JOBUTHCA
SAK/IIOYEHUSA COI'VIAINIEHUHN Ob UMMYHUTETE

B mae 2002 r. nocne aeHoncanuu noanucanus Pumckoro craryra CIHIA nmanu sicHo
MOHATh, YTO HAYMHAIOT BCEMHPHYIO KaMIaHHWIO C LEJIbI0 BOCIHPENITCTBOBAThH
MexyHapoAHOMY YTOJOBHOMY CyAy OCYILECTBISATH CBOIO IOPUCAMKIIMIO B
OTHOIIEHUH TpakJaH TOCyIapCTB, HE MOANUCcaBIIUX PuMckuil ctaTyT, 0OBUHSIEMBIX B
COBEpUICHUH T€HOLMJA, TMPECTYIUICHUH TMPOTUB HYEJIIOBEYHOCTH M  BOEHHBIX
MPECTYIJIEHU Ha TEPPUTOPHUHM TOCYIAPCTB-YYaCTHUKOB PHMCKOro craryra. 2 Tlo
cinoBaMm npencraButena ['ocynapcteennoro nenapramenta CIIA ®ununna Pukkepa,
aToi kammnanueil pykoBoaut [[xoH P. bomaron, 3amecturens cexperaps CHIA 1o
KOHTPOJTIO 32 BOOPY)KEHHUEM M MEXIyHapoJHOU Oe3omacHOCThIO. '-H Pukkep Takxke
yKazajd: «Mbl OyleMm paboTaTh C psAJOM CTpaH, CO MHOTMMHU CTpPaHaMH, C LEJbIO
3aKJIIOYEHUST TIOJI0OHBIX COTJIANICHHI», J00aBHB, YTO COTJIAIICHUS 00 MMMYHUTETE
«IIPEIOCTABIIAIOT HAM FAPAHTHH, K KOTOPBIM MbI CTPEMHIIACE». -

Jlo cux mop 3Ta BCeMHpHas KaMIlaHWW OCHOBBIBAJach Ha JBYX MOAXOMaXx.
[TepBrrit moaX0 CTaBUI CBOEH 11ebI0 100uThCs puHATHA 12 urons 2002 r. CoBeToM
beszonacnoctn OOH pesomonmu Ha OcHOBaHMM cTaThu 16 Pumckoro cratyra,
KacaroIIeicsi MPUOCTAHOBJICHHUS  JIIOOOTO  paccleOBaHUS WM  YrOJIOBHOTO
MPECIIeIOBaHMS, OCYIIECTBISIEMBIX ~MEXIyHapOIHBIM  YTOJOBHBIM  CyJIOM B
OTHOIIIEHUHM TPpaxJaH TOCYAapcTB, He paTudummpoBaBmmx Pumckwii cratyrt, 3a
NEHUCTBUST WM O€3JeiCTBUE B CBS3M C ONEPAMSIMHU, MPOBOJAUMBIMHU  HIIH
CaHKIIMOHUPOBAHHBIMU OOH. # Btopoit moaxoa coctossm B TOM, 4TOOBI YOEIHTH

4 Bupc oTMedaeT, 4To « B JAHHOM TPaBHJIe TOBOPUTCS O «AOMOJHUTEIBHON HHPOPMAIIUK», TPeImoaarasi,
YTO TpPEThE TOCYAAPCTBO MOXKET IPEAOCTABUTH MH(GOPMALIMIO TOJBKO B TOM ClIydae, €ClIH 3ampaliiBacMoe
rocyJapcTBO yXKe 3TO chenajio. Tem He MeHee, 3TO MPABHIO CIEAyeT HHTEPIPETUPOBATh TAKUM 00pa3oMm,
4TOOBI TIO3BOJIMTh TPETHEMY T'OCYAAPCTBY MPEAOCTABIATh MH(GOPMALUIO HE3aBUCHMO OT TOTO, CHENTANIO JIN
9TO YK€ 3allpalIiBaeMoe rocy1apcTBo wiu Her». Wirth, supra, n. 31, 19, n. 105.

*2 TocymapcrBo, He sBisiomieecs ydacTHMKOM CTaTyra, KOTOpOE —IIOACTPEKAeT APYroe rOCYAapcTBO
HApYLIUTh CBOM O00s3aTe]bCTBA 10 MEKAYHAPOIHOMY IPaBy B Ka4yeCTBE TOCYIApCTBA-yYaCTHUKA HIIH
MOJIMCAHTA JIOrOBOPA, MOCPEACTBOM BCTYIUICHHS B HOBOE COIVIAIICHHE, CAMO HapyIIaeT MEXIYHApOIHOE
IIPaBoO ¥ 1O NpuHUMNY nullus commodum capere de sua injuria propria, He MOXeT TpeOOBaTh HUKAKUX IPaB
1o 3ToMy HoBoMmy cornamieHuto. Cu. Bin Cheng, Principles of International Law 149-160 (London 1953);
John R. Crook, Applicable Law in International Arbitration: The Iran-U.S. Claims Tribunal Experience, 83
Am.J. Int’l L. 287, 297 (1989).

43 Christopher Marquis, U.S. Seeking Pacts in a Bid to Shield its Peacekeepers, New York Times, 6 aBrycra
2002 .

M S.C. Res. 1422, 12 urons 2002 r.. IlepBbie TpH PE30JIFOTUBHBIX TYHKTA STOM PE3OJTFOIMHU TIIACAT:

«1. TIpocuTt, B COOTBETCTBUM C ToONIoKeHUAMU ctatbu 16 Pumckoro Cratyra, yrodost MYC, ecnu aeino
BBITCKACT M3 ACHCTBUS WM Oe31eiiCTBUS JSHCTBYIOMIMX WK OBIBIIMX O(QHUIMATBHBIX JIUI M IIEPCOHAA U3
HANPABJISIOLIETO0 TOCYAApCTBA, HE SIBJISAIOIICTOCS YYaCTHHKOM PHMCKOro cratyTa, B XOI€ OIEpaluid,
OpraHu30BaHHBIX WK npoBoxuMbeix OOH, He HauMHAN W HE NMPOJOJDKAN PACCleJOBaHHE WIH CyIcOHOE
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rocynapcrBa 3akmouarh ¢ CHIA cormameHus 00 MMMYHHUTETE, MPENSTCTBYIONINE
BBIJIaBaTh MeXayHapoaHOMY yroJioBHoMy cyay rpaxman CIHIA, oOBHHSEMBIX B
reHOLU/E, MPECTYIUICHUSIX MPOTUB YEJIOBEYHOCTH U B BOCHHBIX MPECTYIUICHUSX, HO
npu 3TOM He mnpexaycMmarpuBaromue ocymectBieHuss CHIA wim ar00bIM Ipyrum
rocy/IapCTBOM B OTHOLIEHMH HUX PACCiIeIOBAaHUS WU CyAeOHOTO Mpece10BaHusl.

Bropoli moaxo compoBOXXIAeTCsl Yrpo3aMU COKPAaTUTh BOCHHYIO MOMOIIb
T000MYy TOCYIapCTBY-y4acTHUKY Pumckoro craryra, He 3akmoumBiiemy ¢ CIHIA
cornameHuss 00 mMmyHutete. B TedeHme Bceil mepBoil Hemenu aBrycra 2002 .
l'ocynapctBennbiii nenaprameHT CIIA pa3bacHST MHOCTPAHHBIM MOCIAM TMO3UIIUIO
CIHIA B ux mpotuBoctossunu Cyny U mpeayrnpexaaln ux o coaepsxaimiemcsa B Paznene
2007 3akoHa O 3alIMTE aMEpPUKAHCKUX BoeHHocnyxkamux (ASPA), BcTynuBIiero B
cuny 2 asrycra 2002 r., 3ampere Ha OKa3aHWE BOCHHOW MOMOIIM TOCYAapCTBaM-
y4acTHHUKaM JOrOBOpa, Ha OCHOBAHWUHU KOTOporo ObL1 yupexkaeH Cyz, oTMmeuas mpu
3TOM, YTO yKa3aHHbIN 3akoH no3BossieT [Ipesuaenty CIIIA oTMEHUTH 3TOT 3ampeT B
TOM ClIydae, €CJIM TOCyIapCTBO MPHCOEAMHUTCS K COTJAIIEHUI0 00 MMMYHHUTETE C
CIIA wim BBIHECET PEIICHHE O TOM, YTO 3TO BXOJUT B chepy €ro HaluoHaIbHBIX
HUHTEPECOB. 45 IIpencraButens l['ocnenapramenta @wimnm Pukkep 3asBuir: «32To

Ipeciie/IOBaHKE B JIFOOOM M3 TaKUX CilydaeB B TeueHue 12 mecsues, HaunHas ¢ 1 uronst 2002 r., eciau ToJIbKO
Coser be3onacHocTy He IPUMET HHOE PELICHUE;

2. Belpaxkaer HaMepeHHe €XKEroJHo | HIoJsS B TeYeHHE HEOOXOAMMOro MepHoia BPEMEHH BO30OHOBIIATH
pocb0y, YKa3aHHYIO B IYHKTE 1, COrJIaCHO TEM K€ YCIOBHSM , U CPOKOM JIeHCTBUS Ha 12 Mecs1ieB.

3. Pemaer, uro ['ocynapcTBa-y4acTHUKHM HE MPEANPUMYT JICHCTBHA, HECOBMECTHMBIX C IYHKTOM | M ¢ UX
MEXTyHapOHBIMHU 00s13aTeNbCTBAMH]. |»

Paznmen 2007 (3amper Ha mnpenoctaBieHue CIIIA BoeHHOW TOMOIIM y4acTHHKaM MeXIyHapOJHOTO
VrOJIOBHOI'O CyZ[a) OSTOr0 3aKOHa 3ampemiaer okasanue BoeHHoW momomn CIIIA rocynapcram,
patudumpoBaBmiuM PUMCKHI cTaTyT; HO 3TOT 3ampeT He NmpuMeHsieTcss B oTHoueHnu 4ieHoB HATO u
HEKOTOPBIX JPYTUX COO3HUKOB, BKIIOYast ApreHTiHy, ABctpanuto, Eruner, M3pauis, Snonuro, Mopranuro,
HoByro 3emanguto n PecnyOnuky Kopes. Otor 3amper, oqHako, MOXeT ObIThb oTMeHeH [IpesugeHToM B
OTHOIICHUH HEKOTOPBIX TOCYAApCTB B TOM cCiiydae, ecnu rocynaapcerBo noxanuiier ¢ CIIIA cornamienue o6
HMMYHHUTETE, WIM eciau lIpe3supeHT courer IOAOOHOEe pelIeHHe COOTBETCTBYIOIIUM HalMOHAJIbHBIM
untepecam. Paznen 2007 rnacwur:
“(a) 3AIIPET BOEHHOU [TOMOIIIU - C yuerom noxpazaeinos (b) u (c), B TeueHue 1 roga co
BCTYyIUIEHUsI PUMCKOro cratyra B CHJIy B COOTBETCTBUHM cO cTatheil 126 Pumckoro craryra,
Hukakoi BoeHHOM mnomomu CIIA He MoxkeT ObITh INPEJOCTABJICHO INPABUTENBCTBY CTpaHBbI,
SIBIISIOIENCS] Y9aCTHUKOM MeXIyHapOoIHOr 0 YroJOBHOTO Cy/a.
(b) OTKA3 OT 3AIIPETA U3 HAIIMOHAJIbHBIX MHTEPECOB - Ilpe3uneHt Moxer, 6e3
npeABapuTensHoro cornacus Konrpecca, oTkasarbes OT 3ampera Io Mmoapaszeny (a) B OTHOLIEHUH
KaKOH-TMOO KOHKPETHOH CTpaHbl, €CIM OH IPHMET PElIeHHEe U HOJO0XKHUT COOTBETCTBYIOLIMM
xoMmuTeraM KoHrpecca o Ba)XHOCTH OTKas3a OT MOAOOHOrO 3ampera Il HallMOHAJIbHBIX HHTEPECOB
CIIA .
(c) OTKA3 OT CTATDBU 98 IlpesuneHt moxer, 6e3 npeasapuTeabHoro ysenomiaeHus Konrpecca,
OTKa3aThCsl OT 3arpera mnojapaszena (a) B OTHOIICHUH KaKOW-IMOO KOHKPETHOW CTpaHbI, €CIU OH
[IpUMET pelIeHHe U JOJOKUT COOTBETCTBYIOLIMM KomuTeTaM KoHrpecca o0 TOM, YTO 3TO
rocynapctBo 3akimoumiio coriamenue ¢ CIIA B coorBercTBuu co cratheil 98 Pumckoro craryra,
IIPEMATCTBYS TeM caMbiM MeXAyHapoAHOMY YIOJIOBHOMY CyAy OCYIIECTBIATh cyneOHoe
npecienoBanne BoenHocayxamux CIIIA, aucaorupoBaHHBIX B 9TOH CTpaHe.
(d) HCKIIIOUEHUE - 3anper mnompaszzmena (a) He OyaeT NPUMEHSAThCS B  OTHOLICHHH
IIPaBUTENILCTBA—
(1) rocynapcrBa-unena HATO;
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3aKOHHO, TaK KaK 3alliCaHo B 3aKOHE», 100aBUB, YTO «[Ipe3ueHT MpUBETCTBYET 3TOT
3aKOH — 5l HE MOT'Y He MOJYEePKHYTh, KaK OH Ba)KEH, 110 HallleMy MHEHHUIO, JIJIs 3aIUThI
AMEPHKAHCKHX  BOCHHOCTYXKAmMX». ° HemaBHO  APYroil  IIpeCTAaBUTENb
l'ocnenapramenTa ykaszan Ha IIUPOKOMACIITAOHBI  XapaKTep MPOBOIUMOM
KaMITaHUHU:

«/lymato, YTt0o MBI OOpaTUIUCH KO MHOTHM, MHOTMM CTpaHaM B
mupe...[lomarato, 4To KOT/a MBI MEPBOHAYAIBHO OOBSIBISIN O HAIIMX YCHIIMSIX, MBI
Jand BaM HEKOTOpoe TMpeACTaBiIeHHe 00 uX MmupokoMacmTabHocTu. Hamm
MOCOJIbCTBA CBSI3AJIMCh C WHOCTPAHHBIMH IPABUTEIHCTBAMH M CKOHIICHTPHUPOBAIH
CBOM YCHJIHS B MeCTax, KaKk MHE KaXeTcs, HauOoJiee BEpOSITHOIO IPHUCYTCTBUS,
pa3meienunst win npoxoxaeHus Bouck CIIIA. Tak uto, pasymeercsi, Teé MecTa, TIe
aMEpUKaHCKHE KOHTHHTEHTBI, CKOpee BCEro, He OyayT pa3MeleHbl B 0003pHMOM
Oyyiem, He SIBJISIOTCS PUOPUTETHBIMU B TOM CITHCKE».

A. Tunuunoe coznawmenue CILIA 06 ummynumeme

Tunuunoe cornamenune CIIIA 006 mmmyHHTETE, - KOTOPOE HE UMEET HU MAJICHIIIETO
cxoactBa ¢ CCC, — cymecTByer, 1Mo KpaitHel mepe, B Tpex popmax. Kaxxnas n3 Hux
MpelHa3HayeHa A TOro, 4yToObl JIMIIWTH OPYro€ TOCYJapCTBO €ro CyBEpEHHOTO
MpaBa OMPEJENATh, Yel Cyll — €ro COOCTBEHHBIH MM MEXIyHapOIHBIN yrOJIOBHBIN
Cyll, KOTOPOMY OHO JIEJIETUPOBAJIO CBOMU MOJHOMOYMS HA OCHOBE MHOTOCTOPOHHETO
JIoroBopa, — OyAeT MPOBOJUTH pACCIEOBAaHUE M OCYLIECTBISTH YTrOJOBHOE
MpeciieIOBaHUE 33 MPECTYIJICHUS, COBEPILIEHHbIE HA €ro TEPPUTOPUU WIH JIHIIAMH,
0OHApY)KEHHBIMH Ha e€ro TeppuTopuu. Kaxkmoe coriameHue Takke TpeOyeT, 4ToObI
roCyIapCTBO MEPECMOTPENIO TMOJOKEHHUSI O PE-IKCTPAJUIMM BO BCEX TEKYIIHUX
COTJIallIEHUsAX 00 SKCTPaULIUU.

CrannmaptHas ¢opma cornamenuss CIHIA 00 wWMMyHHTETE, IMOIMHACAHHOTO
MOKa TOJIbKO OJHHM ToCyaapcTBoM, W3pausiem, SBISIOIMIMMCS —TMOJIHUCAHTOM
Pumckoro cratyra, npeaycMaTpUBaeT, YTO 00€ CTOPOHBI COTJIAIIAlOTCSA HE BbIIAaBATh
Mex1yHapoJHOMY YrOJIOBHOMY CyAy LEJbIA Pl CBOMX TPakJaH (M HEKOTOPBIX
COTPpYOHHYAIOIIUX C HHUMH TpaxIaH), - HOpU YeM He TOJbKO M3 YHcia JIUL,
YYaCTBYIOIIMX B MHpOTBopueckux omepanusix OOH, - 06e3 corjacus apyroi
cropomsr.*® Bropast jopma cormamreHus, moAMICaHHast TONBKO AByMs TOCYIapCTBAMH,

(2) xpynHoro coro3nuka, He Bxozmsmero B HATO (Bkmrouas Ascrpanuio, Erumer, M3pawis,
Snonuro, Mopnanuto, Aprentuny, Pecriyonuky Kopes u Hoyro 3enannuro); wim
(3) TaiiBans.”

American Servicemembers Protection Act, Public Law 107-206, noonucar 2 arycra 2002 r., Sec. 2007.
46 Elizabeth Becker, U.S. Ties Military Aid to Peacekeepers' Immunity, New York Times, 10 aBrycra 2002 r..

* Exenmennsiit 6pucunr s npeccs Iocenapramenta CIIA, 27 asrycra 2002 r..

Tekct cTaHgapTHOTO coramieHuss o0 wummyHHTere, noiaydeHHeld KMVYC u "MexayHapomHon
AwmumcTHEH", TacuT (C HyMepaluel u OyKBEHHbIMH 0003HauYeHUsIMH, 100aBieHHbIMH KMYC anst ynoGerBa
YTEHUS ):
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Pymbraueit m TamkukuctaHom, 0o0OMMH yJacTHHKaMH PuMcKoro craryra, IO
COOOILIEHUSAM, aHAJIOTUYHA TEpPBOH, 3a HCKIIOUYEHHEM TOro, YTO OHA HE 3alpeliaeT
CIIJA BbeigaBath MeXIyHapOJAHOMY  YrOJIOBHOMY Cyly TpaxAaH BTOPOTO
rocyapcTBa M HEKOTOPBIX APYIUX Tpak]aH, COTPYJHHYAIOIIUX C HUMHU. TpeThbs
¢dbopma cornameHusi, MpeaHa3HaueHHas JUIs TOCYIapCcTB, KOTOPhIE HU MOAMKCHIBAIIY,
HU patudunupoBanu Pumckuii cratyr, Obula moamucaHa ToOJbKO BocTodHbIM
TumopoMm, mnoka eme He sBistomuMcs wieHoMm OOH. Ona cOaepXWT NYHKT,
TpeOyromuii, 4YToObl MOAMHUCABIINE COIJIAIEHHE TOCyJapcTBa HE OKa3blBaJU
COJIEHCTBUSA  TPETbUM  TOCyJapcTBaM B BblJau€  MOJIO3PEBAEMbIX  JIUIL
Mex1yHapoJHOMY YTrOJIOBHOMY cyz[y.49 Cormamenus 06 nmmynutere CIHIA umeror
PSI XapaKTepHBIX YepT.

«A. Eme pa3 mnoxrBepkaas BaKHOCTh MpEaHHs IIPABOCYAMIO TeX, KTO BHHOBEH B TEHOLUJE,
IIPECTYIUIEHUAX IPOTHUB YEIOBEYHOCTH U BOCHHBIX NPECTYIUICHUSIX,
B. IlamsaTys o ToM, uto Pumckuii cratytr MexyHapoJHOr0 yrojJOBHOIO Cy/Aa, NpUHATHIA B Pume 17 urons
1998 r. Ha [umiomarnveckoil KoH(depeHIH MOIHOMOYHBIX mnpenctasurenieii OOH mo ydpexiueHuto
MexayHapoIHOTO YTOJOBHOIO CyAa, NpeJHAa3HAueH [ONOJHATh, a HE 3aMEHATh CO0OM HalMOHAJIbHYIO
YTOJIOBHYIO IOPUCIUKLIHIO,
C. IlpyHuMasi BO BHUMaHue, 4To npaBuTenbcTBo CoenuHeHHbIX 1ITaToB AMEpUKH BBIPa3UIo CBOE
HaMepeHre NPOBOJUTH PACCIENOBAHUE U OCYIIECTBIATH CyAeOHOE IIpecieOBaHUe, €CIH COUYTET
YMECTHBIM, B cilydae  HPEINONIOKHUTEIBLHOTO COBEPLICHHUs JEWCTBHH, NOANAAIONIMX TOJ
IOPUCAUKINIO MEXKIyHapOJHOTO YrOJOBHOTO CyAa, HX OGHUUAIbHBIMU IPEICTaBUTEISIMH,
TOCYZapCTBEHHBIMH CITYXKaIllUMU, BOGHHBIM IIE€PCOHAIOM WIN IPYTHMH IpaskaHaMy,
D. Ilpunumas Bo BHUMaHKE cTaThio 98 Pumckoro cratyra
E. Cornacuiuch B HUKECTIEIYIOIEM:
1. CormacHO wLeIsSM 3TOrO COIJIALICHMS, <«IHIAMHU» SIBIAIOTCS JEUCTBYIOLIME WIM ObIBIINE
[IPAaBUTEJILCTBEHHBIE ~ YMHOBHHMKH, CHOyXKamue (BKIIOYas  CIyXalMX 10  KOHTPAakTy),
BOEHHOCIY)KaIllMe WU rpakaane oqHoi CTOpoHbI
2. Jluua omHo#it CTOPOHBI, MPHUCYTCTBYIOUIME HA TEPPUTOPHU JPYrod, He OyAYyT, B OTCYTCTBHE
BBIPKEHHOT'0 Ha TO COIJIacus I1ePBOH CTOPOHBI,
(a) BbLIABATHCA WM KaKUM-JIMOO MHBIM CIIOCOOOM IepenaBaThcss MeXIyHapOJHOMY YTOJTOBHOMY
Cyy ¢ JIF000# LEeNbIo Win
(b) BBIIABATHCS MM KAKMM-JINOO MHBIM CITIOCOOOM TepeaBaThCs JIF0OOH IPYroi OpraHu3aluy Uin
TpeTbell CTpaHe WIM BBICBUIATBCS B TPEThIO CTpaHy C LEIbI0 Iepelayd WM BBLAAYH
MexayHapogHOMY YrOJIOBHOMY CYIy.
3. Korma Coenunennbie LTaThl 3KCTpagupyrOT, BBIAIOT WIK WHBIM 00pa3oM MEpenaroT TO WIH
nHoe Jauio apyroit CtopoHsl Tpether crpane, CoequnenHblie LTaTel He cornamarTcs Ha BblIavdy
WM Tiepenavy 3Toro juna MexayHapoJHOMY yTrOJIOBHOMY CYyZy TPeThel CTpaHOW, B OTCYTCTBHE
BBIPKEHHOT'O COIJIaCHsl CO CTOPOHBI IIPABUTENILCTBA CTPAHbI X.
4. Korna npaBuTENnbCTBO CTPaHbl X SKCTPAAUPYET, BBIIAET WK KAKMM-JIMOO 00pa3oM repeaaet To
i uHoe auno u3 CoenuHeHHsIx 1lITaToB AMepuKH TpeTheil cTpaHe, IPaBUTENBCTBO CTPaHbl X HE
corjamaercs Ha BbIJAUy WIN Hepeaady 3Toro Juia MexayHapoAHOMY YrOJOBHOMY CYAY TpeTber
CTpaHOH, B OTCYTCTBHE BBIPR)KEHHOT'O COIJIACHUSI CO CTOPOHBI INpaBUTENbCTBA COEIMHEHHBIX
[Taros.
5. Oro CornamieHie BCTYIUT B CHJIY IOCIIE OOMEHa HOTaMH, MOATBEPKIAIOIIUMHE, YTO KaKaas
CropoHa mpou3Besa BHYTPEHHHE 3aKOHOAATEIbHBIE W3MEHEHMs, HeOOXOOUMBIE Ul BCTYIUICHUS
Cornamenust B cuny. OHO OynmeT ocraBaThCs B CHJIE€ B TE€YEHHE OJHOIO Toja IOCHe AAThl
yBenomieHus: oqHoi CTOpOHOH APYIylo O CBOEM HaMepeHHH pacTOprHyTh 3To CoramieHue.
Ionoxenust sroro Cornamenuss OyayT AEHCTBOBATb B OTHOLIGHUM JIIOOOTO HESHHUS WIH
0OBHHEHHS, UMEIOIIEr0 MECTO 10 AAThI PACTOPKEHHS.

49 JononHuTenbHbIN MyHKT, nony4deHHbiii KMYC, rnacur:

“Kaxnmas CTopoHa coryamiaercs, ¢ Y4eTOM €€ MEXKIYHApOAHBIX IPaBOBBIX 0053aTENbCTB,

CO3HATENILHO HE COJICHCTBOBATh, HE COTVIAIIATLCS M HE COTPYIHHYATH C JIFOOOH TPEThE CTOPOHOM
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Hecnocoonocmy CIIA npoeodumsv pacciedosanue u o0Cyuyecmeisims
cyoebnoe npecinedosanue 6 OMHOUIEHUU 6CEeX NPECMYNeHUll, CO8EPUIEHHBIX 3d
2panuyeil u npedycmompenuvlx ¢ Pumckom cmamyme. Ilpexne Bcero, coraiieHme
nekinapupyer, uTo «IIpaButensctBo CoequHeHHbIx [IITaTOB AMEpUKH BBIpa3Hiio CBOE
HaMEpeHHe TMPOBOJUTH paccieloBaHME M, B COOTBETCTBYIOIIMX  CIy4YasX,
OCYILIECTBIISITh ~ CyAeOHOE  TMpeciieoOBaHWE B  OTHOIIEHMHM  MPECTYIUICHUH,
MOAMAJAIONINX MMOJ  IOPUCIUKLINI0 MeXIyHapoJHOTO YrOJOBHOTO cyna, u
MPEIOJIOKUTETHHO COBEpIICHHBIX aMEepUKaHCKUMU opUIATEHBIMU
MPEICTaBUTEISIMH, CIY>Kall[UMHU, BOGHHBIM MIEPCOHAIOM WUJIM JPYTUMHU TPaKIaHAMU».
Opnnako, CHIA HE MOTYT TPOBOJUTH pPacCiIEAOBaHUS U OCYIIECTBIATH CyneOHOE
MpecieloBaHMEe B OTHOUIEHMM BCEX JIMII 3a COBEPIICHHE MPECTYIUICHUH,
NoJAnafanmx mnoj wpucaukuuio Pumckoro craryra. 3akon CIHIA mo3BosisieT
aMEpUKAHCKUM BJIACTAM IMPOBOJMUTH pacClEIOBAHUE U OCYILECTBIATh cyaeOHOe
MpeciieIOBaHUEe B OTHOUICHHMH aMEPUKaHCKUX COJJAaT U TpaxAaH BpakaeOHOTO
rocyznapcTBa B OOIIMX BOGHHBIX CyJax 3a BOGHHBIE MPECTYIUICHHUS, COBEPIICHHbIE 3a
pyOex oM, COriacHO OOBIYHOMY MEXIYHAapOJIHOMY TpaBy, a TakKe B OTHOIICHUU
rpaxaaH BpaXIeOHOTO TocyJapcTBa — B BOCHHBIX KOMHCCHSIX (MCHOJHUTEIbHBIX
OopraHax — HENpPaBOMOYHBIX, HE3aBUCUMBIX U OECIPUCTPACTHBIX CyAax) 3a
COBEpIICHNE BOCHHBIX mpecTymieHnd. He coBcem sicHo, mo3BosisieT nu 3akoH CIHIA
camuM CHIA mpoBOAMTH pacciieloBaHUE U OCYIIECTBIATH Cy/ieOHOE TpeciieJOBaHNe
B otHOomeHnH conaatr CIIA u rpaxknaH BpakIeOHOTO rOCyIapCcTBa B OOIIMX BOSHHBIX
Cylax, a TakKe B OTHOILIEHUHU TpakJaH Bpa)xAeOHOrO TOCynapcTBa — B BOEHHBIX
KOMHUCCHUSX 3a IMpPECTYIUIEHUS MPOTHUB YEIOBEYHOCTH, KaK OHU OIPEJENIEHbl B
PumckoM craryre; pa3OuparenscTBa B MOAOOHBIX Cydax WIM HUCHOJHUTEIbHBIX
opraHax IO OOBMHEHUSM B MPECTYIUICHUSX MPOTUB UYEJTOBEUYHOCTH HE
OCYIIIECTBIISUTUCH cO BpeMeH Bropoii MupoBoit BoitHbl. OmHako, CIIIA He obnagaroT
YETKOW IOPUCIUKIMEH B OTHOIICHWHM BCEX TMPECTYIUIEHUH TMOJ00HOTO poja,
coBepuieHHbIX TpaxaaHamu CIIIA, win B OTHOIIEHWU MPECTYIJIEHUS TEHOIUIA,
COBEpIICHHOT0 3a rpaHulleil BoeHHocHyxkamumu CIHIA, He SIBIAIONIUMUCST
rpaknanamu  CIIA, mmubGo coBepiieHHOr0 TpaKJaHAMU JAPYroro TOCyIapcTBa.
Hampumep, He Bce BOEHHbIE MPECTYIUICHUS, YKa3aHHbIe B PUMCKOM cTaTyTe, 4eTKo
OTIpEIeNIAI0TCA B KauecTBe TakOBBIX B DefiepaibHOM 3aKOHE B TOM Cllydae, €Clid OHU
coBeplieHbl 3a pydexxoMm. IlpecTymieHus MpoTUB 4YEIOBEUYHOCTH, COBEPILIEHHBIE 3a
rpaHULIed, 3a HCKIIOYEHUEM IIBITOK, HE SIBJIAIOTCA MPECTYIJICHUSIMU COTJIACHO
®denepanpaoMy 3akoHy. Cynsl CIIA MOryT yKJIOHSITBCS OT MPOBEACHHS CYACOHBIX
MIPOLIECCOB B paMKax OOBIYHOTO MEXKIYHAPOJIHOTO MpaBa 3a MPECTYIICHUS, YETKO He
ONpENEICHHbIE B KA4eCTBE TAKOBBIX COIMNIACHO 3akoHojatenbcTBy  CIIIA.
@OenepanbHble  CyAbl 00JanalOT IOPUCAMKIIMEH B  OTHOIICHUU reHouu/a,
COBEPIICHHOT0 3a TPAHMIIEH, TOJIBKO €Clii OH coBepileH rpaxkaanamu CIHIA, HO He
BoeHHocHykamumu CIHIA wau numamu, 3aTpoOHYTHIMU COTJIAIlIEHUEM 00 IMMYHHUTETE
CIHIA u He ABJISIOIUMUCS FpakIaHaAMU CILA.>®

WIN CTPaHOH, B OCYIIECTBICHUHM SKCTPaJULKs, BbIJAud WIM Hepeayu jauna Apyrod CTopoHbI
Mex1yHapoJHOMY YrOJIOBHOMY CYAY.

50 18 U.S.C. § 1091 (d) (2). Tlo moBomy CIOXKHBITO BOIpOCa, Kacaromierocs cepbl IKCTEPPUTOPHATILHOM

IOPUCIAUKINNY HaJd BOCHHBIMH IPECTYIUICHUAMH, MNPECTYIUICHUAMH IPOTUB YCIOBECYHOCTH, IBITKAMHU H
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Ilposeoenue paccnedosanusn u ocyuiecmeieHue cyoedno20 npeciedo6anus
MONbKO «8 COOMEEMCMEYIOWUX Ccayuaax». Bo-BTOPBIX, Jake B OTHOIICHUH
MpecTyIUieHui B cepe MeXIyHApOIHOTO MpaBa, COBEPIIEHHBIX 3a I'paHUIEH, HaJ
kotopeiMu cyabpl CHIA oGmanarot ropucaukuueit, CIIIA BeipakaeT cBoe HaMEpEeHHE
MIPOBOJUTH paccleOBaHUE U OCYLIECTBIISTH CyIeOHOE MpecieoBaHUE TOJbKO «B
COOTBETCTBYIOIIUX CllydasX», TaKUM 00pa3oM, yKas3blBasg Ha TO, YTO pEIIEHHE O
MIPOBEJICHUU paccieioBaHusl U CyNeOHOTO MpecieOBaHUs LETUKOM 3aBUCUT OT
ycMmotpennsi CIIIA, a He saBusercs BompocoM mpaBa. B umrone 2002 r. CIIA
0€3yCHeNnrHO TBITAMCh BKIIOYUATH TOJOOHYIO OTPaHUYUTENbHYIO (HOPMYIUPOBKY
mpaBa TOCYIapcTB MPOBOAMTH PACCIENOBAaHUS U  OCYHIECTBIATH CyJeOHOe
MpeciieIOBaHUE 3a TEHOLMJ, MPECTYIJICHUS] MPOTHUB YEJIOBEYHOCTH U BOEHHbBIE
MpPECTYIJIEHUs] B JIOKYMEHT, BHocienctBuu craBmuil Pezomonmenn 1422 Coseta
bezonacHocTw.

Heab corinamenunii 00 ummynutere CLIA npsiMo npoTHBONMOJIOKHA 1eJIU
CCC. Tpetns xapakTepHas yepta cornamenus 00 ummynurere CIIA coctout B TOM,
YTO HECMOTpPS Ha COJEpIXKAIIyICs B UYETBEPTOM IYHKTE MpeaMOyibl CCBHUIKY Ha
cratbto 98 PuMckoro craryra, 1efib COTJIAIICHHUS MPSIMO MPOTHUBOIOJOXKHA LIEIH
cymectByromux CCC, 0 KOTOpbIX HIET peYb BO BTOPOM IIYHKTE€ 3TOM CTaTbhH.
CymectBytonue CCC pa3paboTaHbl C IENBI0 paclpeielieHUus] OTBETCTBEHHOCTH 3a
pacciefoBaHie U CyldeOHOe TMpeclieZlOBaHHE 3a MPECTYIJICHUS, COBEpILICHHbIE
BOEHHOCTYKAIIUMH HAIMpPaBJISIONIET0 TOCYAApCTBA, HAXOSAIIMMUCA HA TEPPUTOPUU
MPUHUMAIOIIET0 TOCyJapcTBa B COOTBETCTBUM C COIJIALIEHWEM, a He s
MPEIOCTaBICHUS] HWMMYHUTETAa BOEHHOCITY)KAIUM HAMpaBIsIOLIEro TrocylapcTBa,
0CBOOOJKIAIOIIET0 UX OT HaKa3aHUs 3a MPECTYIUICHUs, COBEpPIICHHbIE Ha TEPPUTOPUU
npuHuMaroniero rocymapcrtsa. Hecmotps Ha 1o yto CHIA B TpeTheM IyHKTE
npeamMOynbl BBIPA3WIM HaMepeHHEe MPOBOAMTH PACCIEIOBAHHE U OCYIIECTBIIATH
cynebHOe mpecieaoBaHue (HO TOJBKO B COOTBETCTBYIOIIMX Ciydasx') 3a
MPECTYIUICHUs, MOANAJAIONINe MOJ] IOPUCIUKINI0O MeXAyHapOoIHOTO YroJOBHOTO
Cyla, U BHOBb MOJTBEPAUIM B NEPBOM IYHKTE MpeaMOyibl «BaXHOCTb IpeIaHHs
MIPaBOCYAUIO T€X, KTO BUHOBEH B T'€HOIM/IE, IPECTYIUICHUSAX MPOTUB YEIOBEYHOCTH U

rerouuaoM B cynax CIIIA, cm.: Amnesty International, Universal jurisdiction: The duty of states to enact
and implement legislation, Al Index: IOR 53/002-018/2001, centsi6pp 2001 r. (I'naBwt 4, 6, 8 u 10.) MoxHO
O03HaKOMHTBCs Ha: http://www.amnesty.org wiun Ha CD-ROM, KOoTOphIi MOXXHO 3aKka3aTh IO ajpecy
ijp@amnesty.org).

®opmynupoBka, omnuceiBaromias orpaHuuutenbHblid  monxox CIHA k  00s3aHHOCTH  COIJIACHO

MEXAYHApOJHOMY IIpaBy IPOBOAMTH PACCIEAOBAHHE M OCYLIECTBIATH CyAeOHOE IIpeciaefoBaHHE B

OTHOILEHUY NIPECTYIUIEHUH B chepe MEKXAYHAPOJHOr0 IIpaBa, 3By4UT CIEAYIOLINM 00pa3oM:
«1. IlomuepkuBaer, uro ['ocymapcTBa-ydacTHUKH, MPEIOCTABISAIONINE BOCHHBIN MEPCOHAT CHJIaM
UNMIBH wunn SFOR, o6nanaroT nepBOCTENEHHOW 005S3aHHOCTBIO MPOBOAMThL PACCICIOBAHUS U
OCYLIECTBIIATH CyAeOHOE MpecieoBaHie B paMKaxX CBOUX HAIMOHAJIBHBIX CHCTEM B OTHOLIEHUH
COOTBETCTBYIOIUX IPECTYIUICHUH, HaJ KOTOPHIMM OHM O0JAaJAIOT IOPUCIUKLINEH, M KOTOpbIE,
MIPEIOJIOKUTEIBHO, ObUIM COBEPILEHBI MX TpakaaHaMu B cBs3u ¢ jaedctBusamMu UNMIBH wiu
SFOR»,

IIpoexr CIIA, natuposan 27 utonst 2002 r., 15 4.20 MuH.
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BOEHHBIX NPECTYIUIEHUSX», COTJIAIICHUE HE IIPEIOCTABIISIET CIIIA
MPEUMYIIECTBEHHON IOPUCAUKIIMN — WJIM BOOOIIE KakoW-TMO0 IOPUCAMUKIINH,- HO
JUIIb MPEAYCMATPUBAET, YTO BTOPOE IOCYAApPCTBO HE MOXKET OCYIIECTBISATH BbIAAUy
WIM KaKylo-Tub0o HHYI IepeAady Jull MexIyHapoJIHOMY YroJIOBHOMY CYAY.
JleficTBUTENbHO, COTJIAIIEHHE B LEJIOM JOJDKHO paccMaTpuBaThcsi  Ha (QoHe
nenoHcaruu CIIIA Pumckoro craryra 6 mas 2002 T.

Omcymcmeue ob6a3amenvcmea nPUMEHUMENbHO KO 6MOPOMY 20CyO0apcmay
npoeooums pacciedo6anue uiu OCyuwiecmeisims cyoeonoe npeciedosanue. B-
YEeTBEPTHIX, BTOPOE TOCYJapCTBO HE 00s3aHO MPOBOAUTH paccieloBaHUE a, MpU
HaJIMYUU JOCTAaTOYHBIX M TPUEMIIEMBIX JOKa3aTelbCTB, OCYILECTBISATH CyleOHOe
npecnenoBanre. BTopoil myHKT mpeamOynbl cornamenus 00 mmmyHutere CIIA
MPOCTO  AaHHYJIUPYET MPHUHIMI 6epMUKAIbHOU  JOTOJHUTEIBHOCTH, COTJIACHO
KOTOpOMY MeXAyHapOIHbId YrOJOBHBIM Cyl JIOJDKEH OCYIIECTBIISITH  CBOIO
IOPUCAUKIIMIO B CIydyae HECIIOCOOHOCTH WJIM HEXKEJTaHUs TOCYAapCTB IPOBOAUTH
MOJIHOIIEHHOE paccieloBaHuEe M OCYIIECTBIATh CyneOHoe mpecienoBanue. OmHAKo,
9TO COTJIAIIEHHE HE 3aMEHSET €ro MPHUHIMIIOM 20pU30HMANbHOL TOTIOJTHUTEIEHOCTH
CO CTOPOHBI IPYroro rocyaapcrsa. B pe3oOTUBHBIX MyHKTaX AAHHOTO COTJIAIlIEHUs
TaK)Xe€ OTCYTCTBYET moJjiokeHue, oos3piBaromee CIIIA mpoBoauTh paccienoBaHue H,
MIPU HAJIMYUU JTOCTATOUHBIX U MPUEMJIEMBIX JOKa3aTeNbCTB, OCYIIECTBIATh CyeOHOe
npeciieioBaHue, T0OPOCOBECTHO U C HaJIEXKAIUM YCepAUEM, B OTHOLIEHUH JII000TO
JUIA, TMOJBEPTIIerocsl 3KCTPAAWLIMKM WU Tepefade KaKUM-THOO HHBIM 00pazoMm
BTOpHIM TocymapctBoM CIIIA, wnm Bo3Bpamarh J1r000€ MOJO00HOE JIMIIO BTOPOMY
rocynapctBy B cinydae otkaza CIIA npoBoIuTh paccienoBaHUE WU OCYIIECTBIIATH
cynebHoe mpecienoBaHue. boiee Toro, 3To rocynapcTBo, BEpOSTHEE BCETO,
MOJABEPrHETCS HMHTEHCUBHOMY JIBYCTOPOHHEMY TOJMTHYECKOMY JaBJICHHUIO CO
ctopousl CIIA, TpeOyomHMMH HE TPOBOIUTH PACCICAOBAHUS  WIH CyIeOHOTO
npeciieIoBaHusl B OTHOIICHUH JIMIIA, TIOJNAAAONIEro Mo AecTBHUE corjiamieHus oo
uMMyHuTere. Takum oO6pa3oM, 3TO MOUCTUHE COTJIANIeHHEe 00 UMMYHHUTETE, HUKOUM
o0pa3oM He SBISIOIIEECS COTJIALIEHHUEM O PacHpelesieHHHd OTBETCTBEHHOCTH 3a
MIPOBEJICHUE pACCIEeIOBaHUsl WM OCYILIECTBICHHE CyneOHOro TmpecieloBaHusl B
OTHOIIEHHH JIHII, TI0/I03PEBAEMBIX B COBEPIICHUN IIPECTYIICHUH.

Heoboxo0umocmo 0aa 2ocyoapcme nepecmompems 6ce cyujecmeyoujue
cocnawenun 00 Ixkempaouyuu. Ecim rtocymapctBo mnoamuceiBaeTr ¢ CHIA
corjameHue 00 UMMYHUTETE, €My MPUIETCS MEepPecMOTPETb BCE MIIM IOYTH BCE
JEUCTBYIOLIUE COTIAIIEHUS! 00 SKCTPAAMIIMU C APYTUMHU TOCYIapCTBAMHU, MOCKOJIBKY
OOJBIIMHCTBO JABYCTOPOHHHMX COTJAIlIEHUH 00 JKCTpaJuIMK HMEIOT IOJIOKEHUs,
Kacaromquecsi  pe-akctpaguiuu. [logoGHbIe MyHKTHI IpeiycMaTpuBalOT, 4TO
rocy/apCcTBO, BBbIJAOIIEE JHIO JPYrOMYy TOCYHapCTBY, OOBIYHO COXpaHSET MPaBoO
COTJIaCUTbCA Ha PE-dKCTPAJUIHMI0 YKAa3aHHOTO JIMIA JAPYroMy TOCYAApCTBY WIH
MEXAYHAPOIHOMY CyQy. DTH MYHKThl MPUMEHSIOTCS Ja)Ke B Cllydae SKCTPaaULIUU
JUIA B TOCYAApCTBO, FPAXKIAHCTBA KOTOPOro oHO He uMmeeT. COorylacHO COTJalleHUo
00 nmmynurere ¢ CIIA, BTopoe rocymapctBo ycrymnaeT 310 npaBo CIHIA. IToatomy
€CJIM TOCYIapCcTBO MIeT Ha cornamenue o6 mmmyHutere ¢ CIHIA, emy mpuaercs
MEepPeCMOTPETh BCE WM IMOYTH BCE ACMCTBYIOUIME COIIAIIEHUS 00 SKCTPaTulUH, B
KOTOPBIX MMEETCS IMyHKT O pe-3KCTPAAUIIMKM M BKIIOYUTH B HUX HOBOE MOJIOKEHUE,
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MpeayCMaTpUBArOIee COXpaHEHUE 32 BTOPBIM TOCYJapCTBOM IpaBa Ha COTJIAaCHE Ha
pe-3KCTPAIUIINIO, €CJIH TOJBKO BBICBUIAEMOE JIMIO HE siBisieTcs rpaxaaHnuHoMm CIITA
Y HE TOJIMAIAeT MOA Ty WIW WHYIO KaTETOPHIO JIMII, Ha KOTOPBIX PAaCHpOCTPaHSICTCS
JNIEUCTBUE DTOIO COTJIAIECHUS.

Coznawmenue 060 ummyHumeme oxeamovléaem 00nee WIUPOKULL Kpyz JIUY,
yem CCC. B-miatelx, mMoja JEHCTBHE YKa3aHHOTO COTJIANIEHUs TMOAMamaeT Oosee
mupokui kpyr aui, yem B ciaydae CCC. CranmaptHoe cornamenue ¢ CIIIA o6
MMMYHHUTETE OXBAThIBACT CIEAYIOIINE KaTETOPHH JIUIL: «JIEHCTBYIOIINUX WU OBIBIITNX
MPAaBUTEIbCTBEHHBIX ~ YHHOBHHKOB, cIyXamux  (BKIOYas  MOAPSIIUKOB),
BOCHHOCTYXAIIUX WA TpaxAaH OJHOW W3 CTOpOH». PasuTenbHOE OTIHYMe
cornamenuss CIHIA 06 ummynutere oT CCC u oT HGOpMYyTUPOBKH IMyHKTA 2 CTaThU
98 Pumckoro cratyra COCTOUT B TOM, UTO KPYr JIMII, MOJNAJAIONINX O] JACHCTBHE
cormamenuss CIIA 00 wuMMyHUTETE, HE OTPAHUYHBACTCS  OeUCMBYIUUMU
BOCHHOCTYXAIIUMH U COOTBETCTBYIOIIUMH TPAKIAHCKUMU JIUIIAMHU HAIIPABJISIONIETO
roCyJIapcTBa, pPa3MEIIEHHBIMH B TMPUHUMAIOIIEM TOCYJapCTBE B COOTBETCTBHH C
coryamieHueM. Ero neicTBHe OXBaThIBAE€T IIMPOKUN KPYr JIMI, HE BKJIIOYEHHBIX B
CCC, nanpumep, Ob16uiUX BOCHHOCTY)KAITAX U COOTBETCTBYIOIINUX IPaKIaHCKHUX JIUII,
a TaKKe MPOE3KAIOMNX JIUII, 3aHUMAOIIHNXCS JIMYHBIMU JeJIaMHA WJIM HaXOJSIIAXCS
Ha oTasixe B CIIIA wim Bo BTOpoM rocymapcTBe. BakHO OTMETHUTh, YTO JIMIA,
noanagaromue mnoxa aedcteue cornamenus CHIA o6 uMMyHHTETE, MOTYT OBITh
rpakJIaHaMH JPYruX TOCYJapCTB, OTIWYHBIX OT JIBYX CTpaH, 3aKJIIOYHUBIINX
corJaiieHue (BKIro4asi rpaxJaH rocy1apCcTB-y4acTHUKOB PumMckoro craryra). Kpome
TOTO, JTFOOBIC KaTETOPHUHU JIUI], OXBAYCHHBIX JIEHCTBHEM COTJIAIICHUS C aMEPUKAHCKOM
CTOpPOHBI, Kak, Hampumep, BoeHHocayxamue CIIA (cpenu KOTOpBIX - TpakaaHe
MHOTHX JIPYTUX CTPaH) MOTYT BKJIIOYATh B ce0s Taxe TpaXkJaH JPYyroro rocyaapcTna-
YYaCTHUKA COTJIAllleHUusT 00 WMMYyHUTETe (KOTOpO€ MOXKEeT OBbITh TaKkKe
rocyJ1lapCTBOM-y4acTHUKOM PHUMCKOTO cTaTyra).

3anpem Ha nepeoauy aAMepPUKAHCKUX ceudemeiell 8 0endax, Kacaroujuxcs
npecmynieHuil 6 cghepe mexncoynapoonozo npasa. B-mectoix, cornamenus CIIIA o6
MMMYHUTETE HaNpaBlieHbl Ha TMpenoTBpaimieHue mnospiaeHus rpaxaan CIHIA wu
COTPpYOHHYAIOIIMX C HHUMH JIMI, a TaKkKe TIpaxJaH JpYyroro rocyaapcrsa u
COTPYOHHYAIOIIMX C HUMM JUI Tepel MexXayHapoJHbIM YTOJOBHBIM CYJIOM B
KauecTBE CBUJETENCd, B TOM 4YHCIE€ U CBUAETeNeH-skcnepToB. CorjameHue
MpelycMaTpuBaeT, YTO JIMLA KaXJ0il U3 CTOPOH, NMPUCYTCTBYIOIINE HA TEPPUTOPUU
JIPYrol CTOPOHBI, «HE OYyIyT, B OTCYTCTBHE BBIPAKEHHOTO COTJIACHS [IPYroi]
CTOPOHBI, (2) BbIIaBaThCS UJIH MEePEAaBaThCsl, KAKUMU ObI TO HU OBLJIO CIIOCOOaMH WU
C Kakoil OBl TO HM OBUIO LENbI0  MEXIyHapOAHOMY YroNOBHOMY cymyl.]» >
[Tockonbky cBuAeTeNN OOBIYHO MpEACTAloT mepen MeXayHapOJHBIM YTrOJOBHBIM

32 B03MOXXHO, 4TO JaHHOE COIJIALIEHHEe CTPEMHUTCSI BOCHPEISITCTBOBATH [auye Ja)ke BBIHYKICHHBIX
[IOKa3aHUH CBUAETEISIMHU, HAaXOSLIMMHUCS BO BTOPOM TOCYIAapCTBE, MOCPEACTBOM BHAEOCBs3U ¢ Cynom.
Jaxe momyckasi, 4To JHMIO NpencTaBuio nokasaHus Cyny mocpeacTBoM Buaeocssizu, Cyay IpHIuIOCh Obl
TIIOJIOXKHUTHLCSI Ha YKa3aHHOE IOCyIapCTBO, KOTOPOE MOXKET U He OBITh Y4aCTHUKOM PuMmckoro craryra wiu He
HMETh COOTBETCTBYIOILETO 3aKOHOAATENbCTBA, IIPEAYCMATPHUBAIOIIEr0 HaKa3aHWE 3a Jady JIOXKHBIX
[IOKa3aHUH.
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CyJIOM TOJIBKO 0 COOCTBEHHOMY COTJIACHIO, B COOTBETCTBHMH C coriameHnem CIIIA
00 MMMYyHHTETE, UM MOTYT BOCHpEIMSITCTBOBATH NPEIACTATh IMEpPed CYAOM JaxXe B
clydae MX KelaHus cojeiictBoBarh Cyay B IMOWCKAax MpPaBlIbl U CIPAaBEAJIUBOTO
pelIeHUsT OTHOCHUTEIbHO BHHOBHOCTH WJIM HEBHUHOBHOCTH OOBHHSIEMOro, Ha
OCHOBAaHMM BCEX MMEIOIIUMX OTHOIIEHHE K Jely JO0Ka3aTesIbCTB, BKJIOYAs
ompaBlaTelibHble WM cMsryaionie. VX coOCTBEHHOE MPaBUTENbCTBO JIMIIAET UX
mpaBa JaBaTh II0OKa3aHWs B MHTEpecax MEXKIyHapOJIHOTO MpaBocyaus. Takum
00pa3oM, 3TO COTJIalIeHHE MOKET MPEMsITCTBOBATH OTIPABICHUIO MEXIyHAPOIHOTO
MpaBOCY/AMs B OTHOIIEHWM TE€HOLWJA, MPECTYIUICHUH NPOTUB YEIOBEYHOCTH U
BOEHHBIX MPECTYIJICHHUH, - naxke eciu rpaxaanud CIIA (wnm coTpyaHuyaroiiee c
HUM JIMII0) HE TOJBEpPrcsl YrOJOBHOMY TPECIENOBAaHUIO, - TIOCPEACTBOM
MpeOTBpAIlleHUs] Jlaud BaXKHBIX IIOKa3aHUM, COACUCTBYIOIIHUX YCTAHOBIIECHUIO
BUHOBHOCTH WJIM HEBUHOBHOCTH JIHI], OOBUHSEMBIX B CAMBIX TSDKKHX MPECTYIUICHUAX
B MHDE.

Cocnawenue 006 ummynumeme oxeamswiéaem 0o0jee WUPOKUIL Kpye U,
uem Pezonouyus Cosema bezonacnocmu No.1422. B-cenpMmbIX, nHIa,
nognagarorue mox  gedctBue  cornmamenus CIHIA o6 uMMyHHTETE, «HE
OTPAaHUYUBAIOTCS JIEUCTBYIOMUMH WX OBIBITUMHU O(PHUITMATBHBIME MPEACTABUTEIAMU
COZEHCTBYIOIIEr0 TOCYIapCTBa, HE SIBJISIONIETOCS y4acTHMKOM Pumckoro craryra,
OTBETCTBCHHBIMU 3a JIEHCTBHS WM O€3/IeCTBHE B CBS3M C OIEpaIUsMU,
OpPraHu30BaHHbIMU U caHKIUMoHUpoBaHHBIMM OOH», kak B Pezomommn CoBera
bezonacnoctn No.1422, HO OHM Tak)Ke BKIIOYAIOT B CEOsl CIyXalluX, B TOM YHCIIE
TPKIAHCKUX TOJPSITYMKOB (TPEINOIOKUTEIBHO, JTI000€ JIMIO, ICHCTBYIOIIEE B
KauecTBE TMPEJCTABUTENS KaKOW-IMO0 M3 CTOPOH, YYaCTBYIOIICH B COTJIAIIEHUU 00
nvmmyHutere ¢ CIHIA, Haxopsmieecs: B Kakux-J1m00 JoroBOpHBIX oTHOIIeHUsx ¢ CIIIA,
Kak HallpuMep, MPeI0CTaBICHUE Pa3BEIIaHHbIX), HE3aBUCUMO OT Ipa)KJaHCTBa U OT
TOrO, SIBJISIETCSA JM JIAaHHO€ JIMIO TPaXJaHUHOM TOCYJapCTBa-y4aCTHUKA WU
rocynapcra, noamnucaniiero Pumckuii cratyr. Kpome Toro, nuua, mojnagaroiine
non aeiictBue cornamenus CHIA 00 mMMyHUTETE, HE OTPAHWYUBAIOTCS JIUIIAMH,
MMEIOIIMMH  KaKoe-IM0O OTHOIICHHWE K OMNepamusM, OpPraHW30BaHHBIM  HIIH
canknuonupoBaHHbiM OOH, kak B Pe3zomtonun Coseta bezonacnoctu No. 1422.

B. Peaxuus na yzpo3wt CIIIA 6 nacmoauiee epemsn

Ha oannwlii Momenm HeKomopbvle 20Cy0apcmea OMKa3aiuch 6CMynums 6
cocnamenun 00 ummynumeme ¢ CIIA. Psg rocygapcTB  OTKa3alMCh
npucoeuHUThC K cormamenusm CIHIA o0 uMMyHHTETE, BONPEKH IKECTKOMY
naBneHuto. Ilo cooOmenusiM, cpenu 3Tux rtocyaapcts Kaumaoa, Huodepnanowi,

Hopeecua, Illgeiyapus u FK)z2ocnaeusn, Bce TrocynapcTBa-ydacTHUKM PuMckoro
Craryra. 30 wrona 2002 r. MuHHCTEpPCTBO HMHOCTpaHHBIX Jen Hwupaepnannos,
rocylapcTBa, TJ€ HaxoauTcs MeXAyHapOoaHbId YTrOJOBHBIM Cyl, Yy4YaCTHUKA
Pumckoro craryra m unena EBpomneiickoro Coro3a, 3asgBWJIO O TOM, YTO OHO HE
paccMaTpuBajio BONPOC O 3aKIIOYEHWH TOJO0OHOTO corameHuss 00 WMMYHHUTETE.
"Hama no3unusa u no3uuusa EBponeiickoro Coro3a sicHa,”” - cKa3ald MpeACTaBUTEIb
MHUHHCTEpCTBAa WHOCTpaHHbIX naen [anc SlHcen m poOaBwir:  "HckmrodeHue Kak
TaKoOBOE€ M B TOM BHJE, Kak oHO chopmynupoBaHo[CIIA], mogopBanu 661 CraTyT
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Cyna”. 33 [IpencraButens @enepanbHOTO JeNapTaMEeHTa WHOCTPAHHBIX — JIEN
[Isetimapun (O®AN/), rocynapcTBa-ydacTHuka Pumckoro crartyra, 3asBwi: "Mbl 3a
YHUBEpCaJbHOE NPUMEHEHUE MPUHIUIOB MeXayHapOoJAHOTO YroJOBHOTO CYyIA...
O LI Tpedyer ot Coenuuennbix 1IITaToB MpuMeHEeHHsI 3TUX HpI/IHuI/IHOB.”5 4

Ha cecoonawnuii oenv oasnenutro CILIA ycmynunu uemwipe 2ocyoapcmeaa.
N3BecTtHO, uyTO TONBKO Tpu TrocynapctBa-uieHa OOH, Pymwsinua, Hpaunv u
Taosrcukucman, U OJHO TOCYAApCTBO, HE sBstouieecs wieHoM OOH, Bocmounwiii
Tumop, ycrynunu naieHuto CIIA w monamucanu cornameHus o0 HUMMYHHUTETE.
OpaHako, HU OJJHO U3 ATHX COIVIAIIEHUHM He ObUIO paTU(UIMPOBAHO HALIMOHAIBHBIMU
napjiaMeHTaMHu.

1 aBrycra 2002 r. Pymbinus, rocygapCcTBO-y4acTHUK PuUMCKOro craryra u
KaHauaaT Ha BeTymienne B Opranusanuio Ceepo-ATnantuueckoro Jlorosopa
(HATO), moammcana corjameHue 00 HMMMYHHTETE, COTJaCHO KOTOpPOMY OHa
coryacuiack He BelgaBath rpaxaaH CIIA (M coTpyaHUYarONIMX C HUMU JIUI, TaKUX
KaK TPaXIaHCKWE TOMAPSTINKH, KOTOPHIE MOTYT OBITh PYMBIHCKUMH T'pakJIaHAMH)
MexayHapoJHOMY yrOJIOBHOMY cyz[y.5 >

Pymbracknit moconm B CIIA Copun Jlykapy OoTpuIlal HaJdU4He KaKOW-THOO
B3aMMOCBSI3U MEXK]y MOJAaHHOM €ro rocynapcTBoM 3asBkoil Ha uieHcTBo B HATO u
EC u cornamenuem 00 MMMyHUTETE, KOTOPOE, OYEBUIHO, JOJHKHO OBITH OJ0O0PEHO
MapIaMeHTOM, MPEeKAE dYeM BCTYMHTH B cuiy. *° Kak 3asBHI MpeiCTaBHTENb
l'ocynapctBennoro nenapramenta CIJA ®ununm Pukkep: "Mbl 04eHb LIEHUM TOT
(daktr, uro PymbIHHMS cTasia TeEpBOM CTpaHOW, cenaBiieii 3T1o." 37 H3spauny,
rocynapcTBo, noAnucasiiee PUMCKUN CTaTyT, MOAMKMCAIO B3aUMHOE cOTJialieHue o0
nmmyHutere ¢ CIIIA 4 aBrycra 2002 r., corjacHO KOTOpoMy, 00a rocymapcTtBa
COTJIANIAIOTCS HE BHIIABATH CBOHMX IPaXIaH MEKIYHAPOIHOMY YrOJOBHOMY CyIy.

53 . . . . .
Anthony Deutsch, Dutch remain opposed to U.S. exemption from new international court, Associated
Press Worldstream, 30 utosst 2002 r., BTOpHUK.

54 .
Odunmanehelii npencraButedb JluBuo 3anonmapu 3asBuil: ' Mbl — 3a yHHBEpCaJbHOE NPUMEHEHHE

npunipnos MYC(...) @AW tpedyer or Coemnuensbix IlITaTOB NpUMEHEHHS 3TUX MNPUHIMIIOB.”
SWISSINFO, CPI: bepu 2osopum “nem’’ coerawenuro ¢ CLLIA 06 omkase om skmpaouyuu, 13 aBrycra
2002 r.

55 .

Marquis, supra. Jxxon P. BonToH, 3amecTHTeNns TrocyAapCTBEHHOI'O CEKpeTapsi MO KOHTPOJIIO 3a
BOOPYXEHHEM M MEXIyHapOJHON Oe30macHoCcThio, U Kpuctnan J[psikoHECKy, HCIIONMHSAIOUINA 0053aHHOCTH
MHHHUCTpPA MHOCTPAHHBIX [, oANnucaiu B byxapecre cornamenue 00 UMMyHHUTETE.

56

Opnaxko, npe3uaeHT Mon Miuecky mo3xe o0ObsACHMI, YTO penieHre PyMbIHUY OANKCATh cOoralieHue 0o
HMMYHHUTETE OBUIO « BO3MOXKHOCTHEO M HEOOXOAMMOCTHIO aiisi PymbiHum». Associated Press, Romania
Defends Court Immunity for U.S., 21 aBrycra 2002 r.

37 Marquis, supra, n. 43.

58
Ixon P. Bonton, 3amecTHTenp rocynapCTBEHHOTO CEKpeTapsi MO KOHTPOJI 3a BOOPYKEHHEM U

MEXyHapOJHOW 0e30IacHOCThIO, 3asBHJI Ha KoH(epeHuuu B Mepycanume 4 aBrycra 2002 r. mo ciy4aro
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3amecTuTeNnh PyKOBOJIUTENSI MUCCHH TMOCOIbCTBA M3pamns B Bammuurrone Padasnn
bapak 3asBun, uro M3pauns paznenser obecriokoeHHocts CIHIA m omacaercsi, 4To
W3panIbCKUE COJIIAThI MOTYT MpecTaTh nepen MexayHapoJHbIM YTOJIOBHBIM CYyI0M
3a CBOM JIEHCTBHUSA MPOTUB MAJECTHHIIEB, XOTSI OH HE 00BACHWI, moyemy W3pamib
rmojaraer, 4ro MeXayHapOoJIHBIH YroJIOBHBIA Cya OOJIamaeT IOPUCAUKIINEH Hal
M3panIbCKUMU COJIIaTaMU Ha OKKYITUPOBAHHBIX TEPPUTOPHUSX, MTOCKONbKY [lanectuna
He SIBJISIeTCS TOCYAapCTBOM-YJaCTHUKOM, a TaKXKe B OTCYyTCTBUE nepenaun nena B Cyn
CoBerom be3omacHoCcTH, WM MOYEMY OH CUMTAET, YTO MOJIMHCAHHUE COTJIAlIeHUs 00
nmmyHutere ¢ CIIA cornacyercs ¢ obOs3arenscTBamu M3paumns mo goroBopam,
pPEryIUpyIOIUM OOBIYHOE MEXIYHapOJHOE TIpaBo, B KadecTBe TOCYIapCTBa,
nojanucaBmero PUMCKHII  CTaTyT. * Taoscuxucman, roCyJ1IapCTBO-y4aCTHHUK
Pumckoro craryra, B kotopom pasMmenieHsl Boiicka CIIIA, moanucano coriamieHue
00 mmmyHnutete 27 aBrycra 2002 r.%° l'ocynmapcTBeHHBIN JeTapTaMEHT MOATBEPIUIT
0oJiee paHHHUE COOOIIEHHS CPEICTB MacCOBOW MH(OpPMAIUKA O TOM, 4TO BoCTOUHBIN
Tumop ycrynun gasienuto CUIA u moamucan cornamenne 00 IMMYHUTETE. o1

H3zeecmno, umo Hekomopwvie 20Cyoapcmea HAX00amcea noo yzpo3oi
oasnenusn co cmoponwt CIIA. Xotsa CIIA nanu SCHO MIOHATH, YTO OHU 0OpaIarTCs
MPAKTUYECKH KO BCEM TOCyJapcTBaM W TMPUMEHHUTEIHLHO KO BCEM FOPHUCIUKITUSM B
CBOEM CTpPEMJICHHHM JOOUTHCS WMMYHHUTETA Ui CBOMX TpaxJaH B OTHOIIECHUH
YTOJIOBHOTO TpecieaoBaHusi B MeXIyHapOJHOM yroJIOBHOM CyJlie IO OOBUHEHHSM B
TEHOIUAC, NPECTYIUICHUSX MPOTHUB YEIOBEYHOCTH W BOCHHBIX MPECTYIUICHUSX,
M3BECTHO, YTO CYIIECTBYET PSJI TOCYAApPCTB, MOJBEPTAIOIIMXCA OCOOOMY PHCKY
naByieHust co ctoponsl CIIA.

B xonme wmromst 2002 r. CHIA oOpaTwnuch K OOJIBIIMHCTBY TOCYAApCTB-
wieHoB EC ¢ TpeGoBaHMEM 3aKIIOUHTH cornameHns o6 umMyrurere. ® 16 aBrycra

MOANIMCAaHNs cornamenus: «Mbl yBakaeM TOCYAapcTBa, KOTOPBIE COINIACHIMCH CO CBOMM COOCTBEHHBIM
CTaTyToOM, co3/1aBas MEXIyHapOAHbIH YroloBHBIH cyn». OH Tarke n00aBui: «Mbl HajeeMcsi, YTO OHH
YBA)KAIOT Hallle pelleHHe He NMPHUCOEAUHSATHCS K HeMy. MBI HaJgeeMcs, YTO OHM yBaX<aloT Halle pelieHHe
BOCIIOJIB30BAThCS IPOLEAYPOH, MPEeNOCTaBIsIEMOH UX COOCTBEHHBIM CTAaTYTOM, MPENATCTBYIOIIEH HalIuM
rpakJaHaM MOANANATh IOJ MOTEHUHAIBHO CIHLIIKOM IOJUTH3HPOBAHHYIO IOPUCIAMKLHUIO 3TOrO CyHAa».
Marquis, supra, n. 43.

59 .

Padasns Bapax ckazan: «Meb1 pazgensiem nosunmto CIHIA». On pobGaBwi: «B Moell crpane enBa ju He
Kbl YeNoBeK - coigar. KTo-1mbo MOXKET MOKaloBaThCs Ha COJIaTa M CKa3aTh, YTO OH COBEPIIHI
BOEHHOE TpecTyIuieHne». Marquis, supra, n. 43.

59" Cormacto Puuapny bayuepy, npeacraBurento [ocymapcrBenHoro nemapramenta CIHA, CIIA wu
TamkukucTan nmoanucain nogodHoe cornamenue 27 asrycra 2002 r. B Jyman6e. ExxenneBHbiit OpuduHT
s npecchbl ['ocynapcrBenHoro nenapramenta CIIA, 27 aBrycra 2002 r.

o1 Agence France Presse, US signs third ICC immunity deal with East Timor, 26 aBrycra 2002 r.;
Jonathan Steele, East Timor is independent. So long as it does as it’s told, The Guardian, 23 mas 2002
I.

62

IMo coobmienusiM, mocie auckyccun B Komwurere mo Bompocam mnonutuku u OesonacHoctu ((KIIB)
Cogera munuctpoB EC u pabGouyeii rpymnmsl o myOJIMYHOMY MEXAYyHapoaAHOMY npaBy, COBET MUHHUCTPOB
cornacuics, uto EC nomkeH BbipaboTath 00uuii orBet Ha TpedoBanust CILIA, koTopblii ObI COOTBETCTBOBA

O6meii no3uumu EC no MexyHapoJHOMY YroJIOBHOMY CyAdy, B KoTopyro 20 utoHs 2002 r. ObUIM BHECEHBI
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l'ocynapctBennbiii  cekpetaps Konun Ilaysnn HampaBuwin nuchMa  €BPONEHCKUM
MpaBUTENILCTBAM C TpeboBaHHEM MpourHopupoBaTh npockdy EC momoxnate 10
npunsatus EC o6mero otBeta Ha cornamenus 00 ummynntere CIIA, mpusbiBas nx
«KaK MOKHO CKOpee» 3aKIIIOUUTh MOJ00HBIC cornaurenns.” Ha 30-31 asrycra 2002 r.
ObUIO  3allJJaHMPOBAHO OOCYXIEHHE BOIpoca, Kacawomero MexaIyHapoIHOTo
YIrOJIOBHOTO CyZAa, B X0J€ HehopMajabHOW BCTPEYM MHHHCTPOB HMHOCTPAHHBIX el
ctpad EC B Jlanuu. FOpuandeckue coBeTHUKM MUHHUCTPOB cTpaH EC H0mKHBI ObUH
o6cynuth cornamenus: CIIIA 06 nmmmyHuTeTe Ha BcTpeue FOpuamyeckoro kKoMuTeTa
B bproccene 4 centsops 2002 r. Oxupmanoch, 4TO OTYET 00 ITOM BCcTpeue Oymer
HanpaBiieH B Komurer EC mo Bompocam mommtuku u Oe3zomacHoctu (KIIB) ms
00CYX/ICHHSI Ha COBEIIAaHWH, 3alUIAaHUPOBAaHHOM Ha 6 ceHTsa0ps 2002 r., ¢ 1enbio
BBIpAOOTKM 0O0mei mo3unuu B KoHIE ceHTsops 2002 1. Ilo cooOmeHusM,
Opuanueckoe  3akitoueHue, MOATOTOBIEHHOE  COOCTBEHHBIMH  MPaBOBBIMU
skcniepramu EC, cofepKUT BBIBOJ O TOM, YTO TOCYAapCTBa-y4aCTHUKU HapyllaT CBOU
o0s3arenscTBa MO0 PUMCKOMY CTaTyTy B cllydae 3akIIOUYEHHUS MMM COTJIalleHHs] 00
WMMYHUTETE C CIIA.*

N3 Bcex rocynapcte-unienoB EC, npuoputernoit nensto aist CUIA sBisercs
Hmanusa, crapmias MECTOM TMPoOBeACHUS PUMCKON NUIITIOMaTHYECKON KOH(EpEeHIINN
Mo BompocaM MeXIyHapoJHOTO YrOJIOBHOTO Cy/a, a TakKe OJHHUM M3 IEePBBIX
rocyIapcTB, paTuUIUpOBaBIINX PUMCKUI CTaTyT. 65 Oco0y1o TpeBoOry BBI3BIBAET TO
00CTOSATENHCTBO, UTO MPEACTABUTEIN Benukodpumanuu 3asBUIU, 4TO OHU HE BUJST
HUKAKUX 3aKOHOJATENbHBIX TMPEMSITCTBUN IS 3aKIIOUCHUs] COTJAlIeHUs 00
ummynutere ¢ CIIA. IlpeacraBurens MuHruCTEpCTBA MHOCTPAHHBIX JIE U 1O J€JIaM
ConpyxectBa HemaBHO 3asBWI: «[lo ompemeneHuto, 3aKiIOYEeHUE JABYCTOPOHHETO
cornamenus ¢ CIIIA He sBisieTcs HecOBMECTHUMbIM co ctaryToM MYCs», HO OH He

nonpaBki. ['ocynapcrBa-ydacTHukd EC B mepHoi CBOMX JISTHHX KAaHHKYN JOJDKHBI OBUIM PaccCMOTPETh
OTBET, a 3aTeM 00CcyauTh ero Ha ypoHe EC B ceHtsiOpe min oktsiope. [IpencraBurens CoBera MHHUCTPOB
EC nonrBepaun 30 wurons, yro B mocnenHee Bpems CIIIA oOpamanuck K «OONBIIMHCTBY TOCYIapCTB-
YYaCTHUKOB» € mpock0oii  He nepenaBath rpaxaan CIIHA MVYC. European Report, 31 urons 2002 r., No.
2705, EU/US: New Pressure on EU to Exempt US Citizens From Criminal Court Prosecution.

%3 Elizabeth Becker, U.S. Issues Warning to Europeans in Dispute over New Court, New York Times,
25 aBrycra 2002 .

64 o
Ilo COO6LL[GHI/IHM, TEKCT HOPUAHUYECKOI'o 3aKIIOYCHHUA, IIONaBIIMKW B PACIIOPSAKCHUE OAHOIro U3

JKYPHAJIMCTOB, COIEPIKUT CIIELYIOLINE BHIBOABL:

«lOpuanyeckoe 3aKiOYeHHE COAEPXKHUT BBIBOL O TOM, YTO «CTOpOHAa-ydacTHHK CTaTyTa, 3aKIIOYHBIIAs
nogobnoe cornamienue ¢ CIIA, gedicTByeT BONpeKH Ied W Ha3HAYCHUIO CTaTyTa M, TaKUM 00pazoMm,
HapyllaeT CBO€ OCHOBHOE 0053aTelIbCTBO JOOPOCOBECTHO BBINOIHATH OOS3aTENBCTBA, HANaraeMble
craryroM». OHO J100aBISIeT: «IIPaBOBOE 00s3aTENBCTBO [JOrOBAPHBAOIIECHCS CTOPOHBI| IO OTHOIICHUIO K
JIPYruM AOTOBAapHBAIOIIUM CTOPOHAM BBIJABATH JIMIO MO 3ampocy Cyzna He MOXKeET ObITh MOIU(DUIIPOBAHO
ITOCPEJICTBOM 3aKJIFOUEHHMs coriaiieHus Tuma toro, 4yto npemiaraer CILIA». Judy Dempsey, Accords with
US ‘will violate’ ICC treaty, Financial Times, 27 aBrycra 2002 r.; Becker, supra, n. 63. Kornuu 3toro
3aKJIIOYEHHUs, 110 cooOuieHusM, Obutn HanpasieHsl [pencenarento Komucenn Pomano IMponu, Komuccapy
1o BHeHUM cBsi3siM Kpucy Ilarreny, a Taxoke B npencraButensctso EC B Hbm-flopxe.

65 . .
Marquis, supra, n. 43 (coobmaer, 4ro utanbsHckuil [Ipembep-muHucTp CunbBuo bepiyckoHu xenman
yay4qmuTh otHotneHus ¢ CIIIA).
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MPUBEJT HUKAKUX MPABOBBIX aQpTYMEHTOB B MOJIEPIKKY 3TOTO sassrenns.’® Bonee Toro,
MOCTYIAeT Bce OOJbIe COOOIIEHWN W3 Pa3HBIX MUCTOYHUKOB, YKa3bIBAIOIIMX Ha TO,
yTo BenukoOpuTaHus MpeANpUHUMAET ACUCTBUS MO PSALY HAMPABICHHH C IEJBIO
BocnpensaTcTBoBaTh EC BbIpaboTaTh OOIIY0 MO3UIIMIO B BOMPOCE MPOTHUBOCTOSHUS
cornamenusiM CIHIA o6 mMMyHHTETEe, a TaKkKe, KakK CcOOOIIaeTcs, MPOTHBOCTOUT
nonbiTkaM EC oka3zaTh BO3/CHCTBHE HA TOCYIAapCTBa-KaHAUIATHI, C TEM YTOOBI OHU
HEe noJaaBaivch aaBjieHuto co ctopoHbl CIIIA B Bompoce, kacaromemcs: oAIuCaHus
coryamnieHuit 00 UMMYHUTETE.

CIJA panu mOHATH, YTO WX YCWJIMSI TAaKXK€ HAlEJICHbl Ha TOCYyIapCTBa,
xenarorue BCTynmuTh B HATO. ITocon CHIA mo ocoObIM OpYYESHHSIM, KacarOITUMCS
BOEHHBIX mpecTymiennil [Ibep-Pumap Ilpocnep HegaBHO 3adBUII, YTO 3aKIIOUYECHHE
cornamenuss 06 mvmmyHutere ¢ CIIIA  rocymapcTBoM, MOJaBIIUM 3asBKy Ha
BcrymieHue B HATO, morno Ob1 cTaTh pemarommM (HakTopoM TPpH MPUHITHH €r0 B
9Ty opranm3anuio. OH ckazan: "ITo OyAeT y4TeHO NpH NMPHUHATHU 3asABICHUA,” - U
no0aBmiI, - "eCnM HaM HE yJOacTCs BbIPaOOTaTh COTJIAIIEHHE IO CTaThe 98, MbI
JOJDKHBI  OyZeM JOCTHYb COTJIAllleHWs] WM ToHMMaHus B pamkax HATO wu
MmupoTBopueckoro npouecca OOH. Eciu Mbl HE TOCTUTHEM 3TOTO MOHUMAHMS, HAM
MPUZIETCS TPOAHATIU3UPOBATh CUTYALMIO U TPOU3BECTH €€ HepeoueHKy.”67 Hanpuwmep,
Acmonua, TocynapcTBO-y4yacTHUK PUMCKOro cratryra, cOrjlacHiiach BCTPETHUTHCS C
opunmansabeiMu nipeactaButTessimu CIIIA 2 centsiops 2002 1., 11 TOro 4YTOOBI
0o0CYINTh TEKCT corjameHus o0 mMmyHuTere, a Ha 4 ceHTsA0ps 2002 1. ObuIa
3amaHupoBaHa BcTpeda IIpembep-munuctpa crpanbl ¢ IIpesupentom CIIA s
00CY)XJIEHUSI BO3MOKHOTO 3aKIIOYEHHs coryamieHus 00 ummyHurere. OHako, Kak
cooliiaercsi, B Hacrosiiee Bpemsi banTuiickue cTpaHbl W Jpyrue rocyaapcTBa-
KaHJIUAAThI BRIPAXKAIOT JKeJIaHHUe 100K AaTh IPUHATHS coBMecTHOro orBeta EC, XoTs
1 HE BCE COTJIACHJINCH MPUCOECTUHUTHCS K 3TOMY OTBETY.

l'ocynmapctBa, B KOTOpBIX pa3MelleHbl BoopykeHHble cuibl CHIA s
MIPOBEJIEHUS MUPOTBOPUECKUX oOlepanuii, Takue kak bocnua u I'epyezosuna, nim
«@HTUTEPPOPUCTUYECKUX»  OINEpaluil, SBISAIOTCA NPUOPUTETHBIMHU, BKIIOYAs
Agpeanucman, Koanymourw v @uaunnunst. Hanpumep, 14 asrycra 2002 r., B xoze
opudunra mns mpeccel [IpencraBurens ['ocymapcTBenHoro nemapramenta CIIA
Mapk I'pocecman coo6mmmn, uro CIIIA yBegommmm Koayméuro o TOM, 4TO BOEHHas
MOMOIIb €l MOXeT OBbITh COKpallleHa B TOM cjydae, €cId OHa HEe COIJIACHUTCS
3aKJIIOUUTH COoTJiallieHne 00 UMMYHUTETE, UMEIOILee IeNIbI0 MPENsTCTBOBATh BhlJaue

66 Philip Shishkin, Eastern Europe is Pressured by U.S., EU on ICC Immunity, Wall Street Journal, 16
asrycra 2002 r.

7" Carola Hoyos, The Americas: US ups stakes in war court fight, Financial Times, 22 aBrycta 2002 r.
OpuH 13 BbICOKOIOCTaBIeHHBIX YMHOBHUKOB CIIIA 00bsicHu npuunHbl 03aboueHHocT CIIIA:

«JeiictBue PuMckoro craryra [Ha ocHOBaHMH KoToporo 0but yupexxaeH Cya] pacrpocTpansercst Ha Jiro0oe
JIMLIO, BOBJIEUEHHOE B HMEPAPXUUECKYI0 CHCTEMY MOpsSIKa MOJUYMHEHHOCTH, U (aKTUYECKH, IO HalleMy
MHEHMIO, OJHOM U3 TIJIaBHBIX OIACHOCTEH IOIMTH3MPOBAHHOIO MeXIyHapOAHOIO YroOJIOBHOIO cCyna
SBJISIETCS. TO, UTO JII0OOM BBICOKONOCTAaBJICHHBIN aMEpUKAHCKUI YMHOBHUK, OTBETCTBEHHBIN 3a NPUHATHE
pelIeHuid, MOKeT ObITh BBI3BAaH B Cy[] B NOIBITKE €lIe pa3 MOATBEPAUTH IPABOMEPHOCTh CBOUX NEUCTBHUIl B
HMHTEpecax HaIMOHAIBLHON Oe3omacHOCTH. Tak 4TO, KaMmaHWs BOKPYT cTatbu 98 He HMMEEeT HHUKaKoro
OTHOILIEHHUS K IIPUCYTCTBHIO HALIMX BOMCK B KaKOH-TMOO0 cTpane». Tam e
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rpaxaan CIIA MexayHapogHoMmy yrosioBHomy cyny. Ha caymanusix B Konrpecce
28 asrycta 2002 r., MUHHUCTp WHOCTpPaHHBIX J€JI HU MOATBEPAWII, HU OIPOBEPT
uHpopmanuo o ToM, yTo Ilpe3uaeHT crpansl HaMepeBaeTcsl MOANUcaTh COoTJallleHne
00 ummynurtere ¢ CIIA, Ho MUHHCTp FOCTHIIUH, TIO COOOIICHUSAM, 3asBUJI, YTO, IO
€ro NMpeaBapUTEIHHON OIIEHKE, M0J00HOE CoTameHne ObT0 Obl 3aKOHHBIM.

N3BectHo, uto CIIIA oOpamanuchk U K IpyruM CTpaHaM, B YHCIE KOTOPBIX
Apeenmuna, Aecmpanusa, bpazunua, Ikeadop, ABIAOIIMECT Y4aCTHUKAMU
Pumckoro craryra; Yuau — rocyaapcTBo, mnoanucaBimiee CraryT; a Takxke
rocyJIapcTBa, KOTOpbIE HE TOAMHMCHIBAIIM M HE paTuduimpoBann PuMckuii cTaTyr.
Aeécmpanusa, rocynapctBo-ydacTHUK Craryra, B TE€YEHHE JOJTOr0 BPEMEHH JUIEP
TaKk Ha3bpiBaeMoW “'I'pymnmbl TrocyaapcTB-€IMHOMBIIUIEHHUKOB", MMOIIEPKUBABIINX
UJICI0 CKOpeIIero yuapexaeHus 3hPpexTuBHOT0 MexayHapo JHOTO YroJIOBHOTO CY/a,
KaK TI0JararoT, HaXOJUTCS Ha IMOpPOre MOJMHUCAHMS COTJAIICHUS 00 MMMYHHUTETE.
JlelicTBUTENbHO, B OTBET Ha BOIPOC, HeNAaBHO 3anaHHbId B [lapmamente Munuctpy
WHOCTpaHHBIX e Anekcanapy JlyBepy O TOM, «HCKJIIOYAeT JM OH BO3MOXXHOCTH
3aKJIIOYEHUST TMPABUTEIHCTBOM TOJOOHOW CHENKH», MHHHUCTP COOOIIMJI, 4YTO
«IIPABUTEIIBCTBO TIHATEIBRHO PACCMATPUBAET MPEIIIOKEHUE CILLIA».®® Brocnexncrsnn
OH 3asBWJI, YTO OH «OJIaro)KelaTteabHO OTHOCUTCsS» K mpockOe CIIIA moamucaTh
cornamenue 06 ummysurere.”’

IV. COIVIALIEHUA CIIA Ob HWMMYHHUTETE ITPOTUBOPEYAT
ITYHKTY 2 CTATBU 98 PUMCKOTI'O CTATYTA

Cornamenust CIIIA 06 mMMyHHTETE MPOTHBOpEYaT MyHKTY 2 ctaTthu 98 Pumckoro
cTaTyTa ¥ MeXIyHapoJaHoMY mpaBy. OHHU CIyXKaT 1eTd 0CBOOOXKIEHUSI OT HaKa3aHUs
rpaxaan CIIA w npyrux jui, noanajgaroiux noia ux aecteue. VX menb mpsMo
npotuBonoyioxkHa CCC, cornaimieHusiM, K KOTOpbIM ObLT 0OpallleH MyHKT 2 cTaTthu 98.
Bmecto pacnpeneneHuss OTBETCTBEHHOCTH 3a OCYILECTBICHHE paccleOBaHUS U
CylIeOHOro TMpecieOBaHusl 3a MPECTYIUICHHS, COBEPIIEHHbIE BOEHHOCIYXKAIIUMHU
HaIpPaBJISIOIIET0 TOCYAAPCTBA, Pa3MEIICHHBIMU B IMPUHUMAIOIIEM TOCyAapcTBE, U
TpeOOBaHUs TOTO, YTOOBI KaXkJast U3 CTOPOH OKa3blBajla COAECUCTBUE IPYroil CTOPOHE
B MMOJOOHBIX paccieOBaHUAX U CyIeOHOM IpeciieIOBaHUU, KaK 3TO MPETyCMOTPEHO
CCC, menp OTHX COTJAIIEHWH COCTOMT JIMIIb B TOM, 4YTOOBI I[IOMENIATh
MexyHapoJHOMY YroJIOBHOMY Cylly B ocyiecTBiaeHuu ero ropucaukuuu. CIIA He
CIOCOOHBI MPOBOJIUTH pacciieZlOBaHUE M OCYILECTBIATh CyAeOHOE MpecieoBaHNue B
OTHOIIEHUH BCEX JIMII, MOANAJAI0INX MO IEHCTBUE COTIalleHU 00 IMMYHUTETE, 3a
BCE MpECTYIJICHUs, nepeuncieHHbie B Pumckom craryre. CIIA nanu siCHO MOHSTH,
4YTO, B JIOOOM cCilydae, OHH OyayT AejaTh 3TO MO COOCTBEHHOMY YCMOTPEHHUIO U
MPOBOJUTH pACCIEOBAaHUS M OCYUIECTBISATH CyJeOHOE TMpeciieZloOBaHhe JIUIL,
MOJI03PEBAEMBIX B COBEPIICHHWU CaMBIX TSDKKHX NPECTYIJIEHUH B MHpE, JUIIb «B

68 N
3asBieHne ceHaTopa DITMCOHa, MUHUCTD IOCTHIIMU M TAMOXKHHU (TEKCT MpeocTaBiieH <’ MexIyHapoIHOon
Awmuncrun” 28 aBrycra 2002 r.)

% Cameron Stewart, Downer backs US war court let-out, The Australian, 29 asrycta 2002 .
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COOTBETCTBYIOIIMX CIIy4asix». bojee Toro, BTOpo€ TOCYyIapcTBO HE 00s3yeTcs
MPOBOJIUTHh PACCICIOBAHNE M OCYIIECTBISITH CyneOHOE TMpecieoBaHUE B CBOMX
COOCTBEHHBIX CyJax JIWII, MOIMAJAONINX MO IEHCTBHE COTJIANICHUS, U OHO OyIeT
MOJBEPraTbCsi HMHTCHCUBHOMY JBYCTOPOHHEMY TIOJUTHYECKOMY JIaBIICHHIO CO
croponsl CIIA, HampaBlieHHOMY TpPOTHUB 3TOoro. Kpome TOoro, »TH corjamieHus
3aX0JIAT JaXKe TaK JAJIEKO, YTo NpenarcTByroT rpaxiaaHam CIIIA u apyrum nuiawm,
MOINAAFOIIUM TI0]] UX JEHCTBUE, TO0OPOBOJIHHO MPEACTaBaTh B KAYECTBE CBHUACTENCH
B Cylle 1O JiejaM, KacaloluuMcs Te€HOIMAA, TMPECTYIUICHUH MPOTUB YEIOBEYHOCTH U
BOCHHBIX TpecTyuieHui. TakuM 00pa3oM, TMOJHOCTHIO OTPHUIIAECTCS TMPUHIIMIT
JIOTIOJTHUTEILHOCTY — HU MEXIyHapOIHbIA YrOJIOBHBIM CyAd, HHU CYyAbl 3THX
roCyJIapCcTB HE MOTYT BMEIIATHCS B JIENO B KaUECTBE CY/IOB MOCJIEIHEH WHCTAHIIUM B
ciydae HecrocoObHoctn winm Hexenmanuss CIIA  moOpocoBeCTHO OCYIIECTBISATH
paccienoBaHue WM CcyneOHOe TpecieoBaHUE TPUMEHUTEITRHO K YyKa3aHHBIM
MPECTYIUICHUSIM.

lNocynapctBa-ydactTHuku PuMcKoOro craryra He JOJDKHBI TOJIUCHIBATH C
CHIA cornamenuss 00 UMMYHHTETE WM TPUCOEAWHATHCS K HUM. OHHU Takxke He
JNOJKHBI ~ OTKa3bIBaTbCA ~ apecTOBBIBATH M BbIAABaTh  JIMI, OOBUHSEMBIX
Mex1yHapOAHBIM YrOJIOBHBIM CYIOM, IOCKOJIbKY, MOCTyHasi MOJOOHBIM 00pa3oM,
OHM HapyIIalOT CBOM 00s3aTeNbCTBA, COIVIACHO MPHUHIIUITY JOMOJHUTEIBHOCTH, Kak
3T0 otpakeHo B IIpeamOyne, cratbe 1 u cratee 17, a Takke 00s3aTeIbCTBA
corpyaHuyath ¢ CyaoM, Kak 3TO OTPaKEHO B MHOTOUYHUCIIEHHBIX CTaThsX, B YACTHOCTH,
B ctaThax 86, 87 u 90, a Takxke B craThe 27.

l'ocynapctBaMm, nmoanucaBmiuM PuUMCKWII CTaTyT, HE ClIEAyeT IMOJNHCHIBATh
cornamenuss 00 mvmmyHutere CIIA wnm npucoeawHATHCS K HUM, MOCKOJIBKY OHHU
CBOMMM JECHCTBUSMHM HaHeCyT yiiepO oObeKTy u 1enu Pumckoro cratyra W, TakUM
o0pa3om, HapylIaT CBOU 0053aTeIbCTBA 110 MEXTYHAPOJHOMY JOTOBOPHOMY IIPaBy.

l'ocynapctBaMm, KOTOphIE HE MOAMUCATUM PUMCKUI CTaTyT WM TMOKa €mé ero
He paTu(UIMpoBaid, HE CIAEAYET MOAMUCHIBATE coramenus 00 nmmyHutete ¢ CIIA
WM MPUCOEAUHATHCS K HUM. OHM TakKe He JOJDKHBI OTKa3bIBaThCS apecTOBBIBATH U
BbIJIaBaTh JIUI, OOBHMHSIEMBIX MEXIyHAPOJHBIM YTrOJOBHBIM CYIOM, IOCKOJIBKY,
MOCTyMasi MOJOOHBIM 00pa30M, OHH MOTYT HApPYIIUTh CBOM 0053aTelbCTBa IO
MEeXAYHapOJHOMY IpaBy, Kacarolluecs MPUBJICYEHUS K OTBETCTBEHHOCTH BHHOBHBIX
B TEHOLWJE, MPECTYIUICHUSIX MPOTHB YEIOBEYHOCTH W BOCHHBIX MPECTYIUICHUSX,
0COOEHHO, €CJI OHHM HE IPOBOJST pacclieZIOBaHUs, a B CIydae HaIUUus JOCTATOYHBIX
U TpHUEMJIEMBIX JI0Ka3aTelIbCTB, HE TOJBEPraloT MOJOOHBIX JHI[ CYAeOHOMY
MpeciieIOBAaHUIO WM HE IKCTPAUPYIOT UX B TOCYIAapCTBO, CIOCOOHOE BBIMOIHUTH
CBOM MEXyHapOIHbIE 0053aTeNbCTBA.

O6a Bapuanta CCC, kak T€, K KOTOPbIM TOCYJapCTBO MPUCOESAUHHIIIOCH JI0
MoMcanus UM PUMCKOTO cTaTyTa, Tak B Mocie 3TOro, TOJDKHBI TIOHMMAThCS B CBETE
LIeTTM ¥ Ha3HauYeHUsI PUMCKOro craryra, COBpeMEHHOTO TPAIUIITMOHHOTO M OOBIYHOTO
MEXIYHApOJHOTO TMpaBa, a Takke OOMUX MPHUHIUIIOB mMpaBa. Takum 00pazoM,
MoaoOHBIE COTJIAIIEHUS] HE JIOJDKHBI TPEMSTCTBOBATH BbIJade OOBUHSIEMOTO
MexayHapoJHOMY YrOJIOBHOMY CyAY B JIOOOM ciydae, MPU KOTOPOM 3KCTPATUITUS
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WIM Tieperaya OOBHHSIEMOTO HaIPaBJIAIONIEMY TOCYJIapCTBY TMPUBEICT K
Ge3HAKA3AHHOCTH,

PEKOMEHJIAITUU MEXJIYHAPOIHOM AMHUCTUH

Hu o00no 2ocyoapcmeo-yuacmuuxk  Pumckoco cmamyma, 2ocyoapcmeo,
noonucasuiee Pumckuii cmamym, 1uoo niwoodoe opyzoe 20cyoapcmeo He 0013 CHbL
noonucwvieams ¢ CILIIA coznawmenusn 06 ummynumeme.

Hu 00un naparamenm ne oonxcen 0000pamo Kakux-auoo coenawenuit ¢ CIIA o6
UMMyHUmeme.

T'ocyoapcmeam, komopwie ewyé ne noonucanu uau He pamuguuyuposanu Pumckuii
cmamym, ciedyem 3aKnodume cocnauienus ¢ MedxcoyHapoonvim y207108HbIM
Cyoom 6 coomeemcmeuu ¢ nyHKmom 5 cmamou 87 ¢ yenvro OKazanHusa cooeiicmeus
Cyoy nocpeocmeom 6vioauu 008UHAEMBIX JUU, OOHAPYHCEHHBIX HA 110001
meppumopuu u nOORAOAUWUX NOO UX IOPUCOUKUUIO.

JTrobomy 2ocyoapcmey, komopoe 3axkntouuio conauienue 006 ummynumeme c CILA,
ciedyem, nOGUHYACH 3anpocy MexicoyHapoonozo y2071086H020 cyoa, apecmosvléams
u evtoasams zpasxcoan CIIA (unu zocyoapcme-coro3HUK08) 6 0HCUOAHUU PeuleHUs
Mestcoynapoonozo  y20106H020 cyoa OMHOCUMENbHO 3AKOHHOCMU  IMO20
co2nauienus.

Mescnpasumenvcmeennvim opeanuszayuam, exiovas EC u HATO, cnedyem
oonapooosamv 3anenenue, pazviacHawuiee, umo cozrawenus CHIA 06
ummynumeme npomueopeuam Pumckomy cmamymy, umo 2ocyoapcmeam-
YUACMHUKAM U 20CY0apCmMEam, nNOONUCAGUIUM CIAmyn, He cledyem 3aKai04ams
nOO000OHblE colauieHus U Ymo ar6omy 20cyoapcmey-yuacmuuKy uiu 20cyoapcmay,
noonucasuiemy nooooHoe coziauienue, He ciedyem pamuuuyupoeamsv uIU
UCNOJIHAMY €20.

70 CornacHo o0bsicHeHHI0 Bupca, ecnu rocynapcrBo npucoeaunmwioch k CCC mocne MmoanucaHus UM
Pumckoro crartyra,

«3TO IOJDKHO HHTEPIIPETHPOBATHCS C YUETOM «COOTBETCTBYIOIIUX HOPM MEXKIYHAPOJHOIO ITPaBa» [LUTUPYs
nyHKT 3 (c) cratby 31 BeHCKOI KOHBEHIMH O MPaBe MEXyHApOIHBIX JoroBopoB]. Cpenyu mogoOHBIX HOPM
- caM Pumckuti cmamym. TocynapctBo, sBistomieecs ydactHukoM CCC, HO He Pumckoeo cmamyma,
JOJDKHO CUUTAThCs OCBEJOMIICHHBIM 00 00s3aTeNbCcTBaX ApYroro rocynapcrsa no Cmamymy. bonee toro,
TocynapcrBo-yuacthuk CCC, Ho He Cmamyma, He MOXKET JIOIYCKaTh, YTO rOCYIapCTBO-y4aCTHUK 00OMX
JIOTOBOPOB JKEJajao HapyIIUTh CBOM 00s3aTenbcTBa 0 Cmamymy (M, BO3MOXHO, Takke 1Mo JKeHeBcKoMy
npaBy u Kowugenyuu o eenoyude), 4ToObl HE CO3[aBaTh HOBBIX NPEMATCTBUM i ocymiectBieHus Cymom
CBOEH I0pUCOUKINK B €ro OpHIHUAIbHOM KayecTBe. TakuM o0pa3oM, B OTCYTCTBHE YETKO BHIPa’KEHHOT'O
noJjIokeHus: 06 oopatHoM, nogoOHbie CCC OMIKHBI TONKOBATHCA B KauecTBe bona fide (10OpOCOBECTHBIX) U
C y4eTOM JIFOOBIX 00s13aTenbeTB 10 Pumckomy cmamyniy. COOTBETCTBEHHO, [ 0Cy1apcTBO-yuacTHUK 00513aHO
BelgaBaTh Cyay MmpeanosaraeMblX BHHOBHBIX B COBEPIUICHHH OCHOBHBIX HPECTYIUIEHWH, yKa3aHHBIX B
CratyTe».

Wirth, supra, n. 31, 21 (xypcuB B opurunane). Cwm.takxe Danilenko, supra, n. 34, 1887-1888; Swart &
Sluiter, supra, n. 34, 121; Paust, supra,. n. 27, 14.
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Xomsa CIIIA 6 nacmosauwiee spema ne mpeoyom, umoovl 20cyoapcmea 3aKiodaiu
Hosvle Cocnawienus o0 cmamyce cuil UAU 60300HO6NANU CcmaApble, HU O0OHO
2ocyoapcmeo-yuacmuuxk  Pumckozo cmamyma, 2ocyoapcmeo, noonucaguiee
Pumckuit cmamym unu nrb6oe Opyzoe 20cyoapcmeo He O00JHCHO 6X00Umb 6
noooonvie coznawmenuna c¢ CIIA, ¢ omcymcmeue ciedywwux 2apanmuil co
cmoponwl CLLA:

- uymo CIIA wumeem 3aKoHOOAGMENbCMEO, 6 KOMOPOM Kaxcooe
npecmynnenue, ykazannoe ¢ Pumckom cmamyme, onpedeneno, no Kpaiinei mepe,
mak Jce 6cecmopommne, Kak u 6 Pumckom cmamyme, a npunyunwl y20106HOI
O0MEEemCcmeeHHOCMU U 3aUiUmbl CHOPMYIUPOBAHBI 6 NOTHOM COOMEEMCMEUU C
MEHCOYHAPOOHBIM NPABGOM, 4 MAKXHCe NPEeOYCMAMPUBAEHICA, UMO ZPAXMHCOAHCKUE
Cyowl 001a0arom pucoOuUKyuell Ha0 NOOOOHLIMU NPECMYNIEHUAMU.

-ymo CIILA 0yoym paccnedoseamsv éce npecmynjieHus, nepeducieHHvle 6
Pumckom cmamyme, npeononoxcumenvno cosepuiennvie zpaxcoanamu CIIA unu
opyzux [2ocyoapcme], HaxoOoawguxca noo ux WPUCOUKUuell, Ce0e6PEMEHHO,
mujamenvHo, HE3ABUCUMO U DECRPUCMPACHIHO, U NPU HATUYUU 0OCHAMOYHBIX U
npuemiemvlx  00KA3ameapCme,  OCyW{ecmensamsy  cyoednoe  npeciedosanue
AHAI02ZUYHBIM 00PA30M.

- 6 cayuae Hecnocoonocmu unu Hexcenanua CIIA npoeodums
pacciedosanue unu nooeepzams cyo0eoHoMy npecied08anuo a6020 2parxcoanuna
CIIIA unu oOpyzoe auyo, Haxooauwieeca NOO €20 KWPUCOUKUUE, 6038PAU{EHHOE
Kakum-1uoo 2ocyoapcmeom 6 CIIA, onu 001>icHbl 6epHyms 3mo JuUyo 0pyzomy
2ocyoapcmaey uiu nepeoams e2o Mexicoynapoonomy y20106HOMY cyoy.

Accambnea zocyoapcme-yuacmHuKko8 0071)4CHA 00CyOums ImMom 80nPOC HA CEoell
nepeoil ceccuu u OnYOIUKOBAMb 3AA6NEHUE, PA3LACHANOULEE, YMO CO21AUIEHUA
ClIA 06 ummynumeme npomueopeuam Pumckomy cmamymy, u umo Jjar0o60my
2ocyoapcmey-yuacmnuxy Cmamyma unu 2ocyoapcmey, e20 noonucaguiemy, He
ciedyem ecmynams 6 HOOOOHbIE CO2NAUIEHUA, A TI0O0MY 20CY0apCmEy-YUacmHUKY
unu noonucaumy Cmamyma, noonucaguiemy nooooHoe coznauienue, He cjiedyem
pamuguuyuposams uaiu UCHOIHAMb €20.

Ilpoxkypopy cnedyem 0odueamvcsa GblHECEHUA OKOHYAMENbHO20 PeuleHus
Hocyoeonon unu kaxoii-nuoo Opyzou Ilanamoii no nawbéomy 3asaeneHulo,
nocmynuguiemy om 06020 20cyoapcmea, 0 Mom, Ymo mo uiu UHoe coiauieHue
npenamcmeyem evloaye 006uHAEM020 auua Mexcoynapoonomy y20i08HOMY cyoy.
Emy makyce cnedyem oOobusamwvca mozo, umoowt Ilanama oo0vasuna nwooe
coziawienue 00 uMMyHuUmeme, npueooauiee K 0€3HAKA3AHHOCMU U He
npedycmampuearouiee NPUHAMUA KAKUX-TUOO NPABOGLIX MeP 6 OMHOUWIEHUU
3anpawiueaemozo 20cyoapcmeda, He UCHOIHANOUWLE20 C60ll 0012 NO ebloaue
oosunsaemozo auya Cyody, npomusopevauium Pumckomy cmamymy.
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