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The Ei ghth United Nations Congress on the Prevention of Crine and the
Treatment of Ofenders was held in Havana, Quba from 27 August to 7

Sept enber 1990. The UN Crime Congresses on the Prevention of Oime and
Treatment of (ffenders are held every five years in a different host
country. They are convened by and report to the UN General Assenbly. The
First Oine Congress took place in Geneva in 1955 at which the UN Standard
M nimum Rul es for the Treatment of Prisoners were adopted. Ammesty
International has taken an interest in this area of the UNs work for the
past 20 years and has attended the qui nquennial Oime Congresses since
1970.

During the E ghth Crinme Congress non-governnental organizations
convened a programof parallel meetings open to all those attending the
Congress. As part of this program Amesty International held a sem nar on
3 Septenber 1990 entitled "World-Wde Mves Towards Abolition of the Death
Penal ty" chaired by Ms Sofia Macher, a nmenber of the International
Executive Commttee of Amesty International.

The four speakers at the semnar were Justice P. N Bhagwati, former
Chi ef Justice, Suprene Court of India; Professor Sofia Kelina, Institute of
State and Law, Sovi et Acadeny of Sciences; Dr Abdul Carino |Issa, Legal
Advi ser to the Mnister of Justice of Myzanbi que; and N gel Rodl ey, Reader
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in Law, Essex University and forner Head of the Legal and Intergovernnenta
O gani zations Ofice of Amesty International

Thi s docurment contains the text of the speeches given during the
sem nar which represent an interesting range of perspectives fromdifferent
regions of the world on the subject of the abolition of the death penalty.
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WORLD- WIDE MOVES TOWARDS

ABOLI TI ON OF THE DEATH PENALTY

A sem nar held by Amesty International on the occasion of
t he
Ei ghth United Nations Congress on the Prevention of
Cinme and the Treatnent of O fenders

Havana, Cuba - 3 Septenber 1990

SPEECH BY MR JUSTI CE P N BHAGMTI ,

former Chief Justice of the Suprene Court of India

| feel deeply privileged to have been invited to speak at this sem nar on
"Worl d-wi de noves towards abolition of the death penalty”. Let me nmake it
clear at the outset that | aman abolitionist. | amagainst the death
penalty, nmorally and ethically. | oppose the death penalty as a violation
of all constitutional values and as an affront to the dignity of man and
worth of the human person. | passionately believe in the true spiritua
nature and di nension of nman and with Mahat ra Gandhi, the Father of ny
nation, | hold that destruction of an individual by society can never be a
virtuous act. That is why in ny dissenting opinion in Bachan Singh's case
decided in 1980% | said that "[the] death penalty does not serve any
soci al purpose or advance any constitutional values and is totally
arbitrary and unreasonable so as to be a violation of Articles 14, 19 and
21 of the Constitution".

| pointed out that the death penalty is barbaric and inhuman in its
effect, mentally and physically, upon the condemmed prisoner and is

positively cruel. The condemmed prisoner suffers excruciating nenta
angui sh and severe psychol ogical strain during the long wait fromthe
i mposition of the sentence until the actual infliction of death. It

i nvol ves |ingering death. The physical pain and suffering which the actua
execution of the sentence of death involves is also no | ess cruel and

i nhuman. The death penalty is cruel and inhuman, disproportionate and
excessi ve.

1(1980) 2 Suprene Court Cases 684
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Mor eover, the discretion conferred on the judiciary to award the death
penalty is not guided by any policy or principle laid down by the
| egislature or even by the courts and is wholly arbitrary. The Suprene
Court of India has laid down that the death penalty may be inposed in the
rarest of rare cases but it has not indicated and indeed, it is not
possible to indicate, what is the test to be applied for determning
whet her a case falls within the category of "rarest of rare". The judicia
discretion in this matter is bound to be influenced, consciously or sub-
consciously, by the social philosophy and scal e of val ues of the judge.
Life or death would therefore depend on the discretion of the judge, which
di scretion may vary fromjudge to judge. The possibility of judicial error
al so cannot be excluded | eading to conviction and sentence of an innocent
man. The death penalty is therefore in ny opinion nothing short of nurder
by the State through the instrunentality of the judicial process and it is
unconsti t uti onal

It is obvious fromthe various resolutions passed by the Econom c and
Social Council and the General Assenbly that the United Nations favours the
eventual abolition of the death penalty and that is the normati ve standard
set by the world body which every nation rmust ultinmately strive to attain.
Drected towards this goal, three najor international treaties now
i ncorporate Protocols ainmed at the abolition of the death penalty. There
is a world-w de novenent for abolition of the death penalty and | believe
39 countries have totally abolished it while 17 have abolished it for
ordinary crines and 30 have abolished it de facto. India still retains the
death penalty and in fact, in recent tinmes, the scope of application of
deat h penalty has been extended rather than restricted. The death penalty
has been provided for in two anti-terrorist laws enacted in 1984 and 1987
for certain acts defined as "terrorist'. But in practice, no death
sentence has so far been awarded by the Special Courts under either of
these two | aws. Even under the ordinary crimnal |aw, the nunber of
persons condemed to death is a mnuscule fraction of the total number of
persons convi cted for such of fences.

The UN Economi c and Social Council has in its Resolution dated 25 Nay
1984 |l aid down certain international norns and safeguards for the
protection of those facing the death penalty and, by anot her Resol ution
dated 24 May 1989, endorsed by the General Assenbly on 15 Decenber 1989,
recomended to the menber states to take steps to inplenent these
safequards. So far as the first safeguard is concerned, it nay be pointed
out that there is a provision in Section 304 of the Indian Code of Crimnal
Procedure that in a prosecution for an of fence which is punishabl e by
death, free | egal assistance shall be provided to the accused and, on an
interpretation of article 21 of the Constitution, the Suprene Court has
ruled that in a crimnal trial, legal aid nust be provided to an accused,
if heis unable to afford | egal representati on on account of his poverty.
The Suprenme Court has also directed that when an accused is first produced
before the magi strate, he nmust be told that he is entitled to free |ega
assistance and if he wants it, he nust be provided with a |l awer at state
cost and if this is not done, the trial would be vitiated. But despite
this ruling, there are instances when the accused in a capital sentence
case has gone without free | egal representation. Even where free legal aid
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is given, the quality of defence is poor. Legal aid fees are very |ow and,
wi th notabl e exceptions, few experienced | awers are prepared to take up
such cases. Usually inexperienced raw juniors are assigned such cases and,
quite often, at short notice so that there is very little time left to them
to prepare the defence.

So far as mandatory appeal or reviewis concerned, there is in India
conpliance with this international norm The original trial in a capita
of fence case is always before the Sessions Judge and if the Sessions Judge
convi cts the accused and sentences himto death, the case nust go before
the Hgh Court for confirmation of the death sentence. The H gh Court
reviews the entire evidence and deci des whet her the accused has been
rightly convicted and sentenced. Then the accused can apply to the Suprene
Court for special |eave to appeal and he can do so by addressing a letter
fromthe jail or even a relative or friend can file such a petition
Though it is discretionary with the Supreme Court whether to grant speci al
| eave or not, special leave is always as a matter of course granted in
death sentence cases as a result of the observations nade by the majority
of the judges in the Bachan Singh case and the Supreme Court, after grant
of special |leave, invariably reviews the entire case on nerits.

The power of clemency or pardon vests in the Governnent under the
rel evant provision of the Code of Crimnal Procedure, but apart from
statute, it is in express terns conferred upon the President of |ndia and
the Governor of a State by the Constitution of India and it is given
constitutional status and sanctity. But the problemis that in quite a few
cases, the petition for commutation or pardon remai ns pending for |ong
periods and in the neantine, the condemmed pri soner continues to suffer
tremendous nental angui sh and al nost |living death. The reason is that the
President or the Governor acts on the aid and advi ce of the executive and
the case papers often remain unattended in the Home Mnistry for nmonths and
nmonths. This is a deplorable state of affairs. | amfirmy of the opinion
that in the matter of granting comutation or reprieve, the President as
the head of the nation and the Covernor as the head of the state nmust act
on their own and not on the basis of aid and advice received fromthe
executi ve.

The international normin regard to the mni numage of 18, bel ow which
no of fender should be sentenced to death or execution, is also not
i ncorporated into the donestic jurisprudence of India. The Law Conm ssion
inits Report nmade in 1967? recommends that the death penalty should not be
enforced on of fenders bel ow the age of 18 at the tinme of comm ssion of the
of fence but this recommendati on has not yet been inpl enented by
suitabl e |l egislative anmendnent. The Suprene Court of India could have laid
down arule of lawto this effect and that woul d have been binding as | aw
t hroughout India but the Supreme Court has so far failed to do so. On the
contrary, the Suprene Court has been equivocal on this point. 1In the
absence of any legislative or judicially evolved rule of |aw guiding the

2 The Law Commi ssion of India: Thirty Fifth Report on Capital
Puni shment (1967), paragraphs 878 - 887



di scretion of the court, the exercise of discretion in the matter of
i mposition of the death penalty on youthful offenders has been arbitrary
and renders the death penalty unconstitutional

So far as pregnant wonen are concerned, they are exenpted in |aw from
the death penalty; either the execution is stayed until after the delivery
of the child or the sentence is commuted to life inprisonment. In
practice, however, no woman has been executed since 1944.

There is nothing in statute lawwith regard to the exenpti on of
persons with limted mental conpetence or suffering fromnental retardation
fromthe death penalty nor is there any judicially prescribed rule to that
effect. But in a recent case the Supreme Court ordered the prison
authorities to satisfy thenselves that a particular prisoner was in "a fit
mental state" before executing him indicating that no executi on woul d be
allowed by the Court if the offender is not in a fit nental state.

| have no doubt that shortly the H gh Courts and the Suprene Court
will, in laying down the law, incorporate and internalise the internationa
norns relating to safeguards for protection of the rights of those facing
the death penalty.

Speaki ng about the death penalty, it nmay be pointed out that although
the majority of judges held in Bachan Singh's case that the death penalty
is not unconstitutional, three years |later the Suprenme Court was call ed
upon to consider whether a mandatory death penalty suffers fromthe vice of
unconstitutionality. Section 303 of the Indian Penal Code provides that
where a person suffering life inprisonnent commits nurder, he shall be
puni shed with death. The Suprene Court held that a mandatory death penalty
- which does not |eave any discretion to the Court to adapt the puni shnent
to the particular facts and circunstances - in all cases violates the
equal ity clause of the Constitution and is therefore constitutionally
invalid. This was indeed a step forward towards abolition of the death
penal ty.

But there was anot her case where the Suprene Court had an opportunity
of taking one step further but the Supreme Court missed it. Wen Kehar
Singh's case was before the Supreme Court after the President of India
refused the application for conmmutati on of the sentence of death, the
Suprene Court could have held that an accused who is convicted on the basis
of circunmstantial evidence shoul d never be sentenced to death as a matter
of law. It was in fact so argued by the | earned counsel for Kehar S ngh
But the Suprene Court nissed a brilliant opportunity of restricting the
application of the death penalty by excluding fromits scope and anbit
cases of conviction based on circunstantial evidence. Wen Bhutto was
convi cted on circunstantial evidence and sentenced to death, jurists al
over the world were unani mous in condeming the inposition of the death
sentence and so also in the case of Kehar Singh, jurists were all shocked.
| definitely hold the viewthat, in any event, when conviction is based
only on circunstantial evidence, sentence of death shoul d never be inposed
on the accused.
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I may al so refer to one decision given by Rajasthan H gh Court in 1985
when it convicted a man and a wonman of the offence of rmurder by burning to
death a young bride who could not provide an adequate dowy. They were
sentenced to death and were ordered themto be publicly executed. Wen
this came to ny notice on readi ng the newspaper report, | asked the
Attorney General to bring a petition to the Court against the judgment and
| stayed the public execution, saying that a barbaric crine does not have
to be met with a barbaric penalty. The Suprene Court voted agai nst public
execut i on.

But on the question of delay in execution, the Suprenme Court has not
been very clear. In one case in February 1983, two judges of the Court held
that a convict could ask for commutati on of death sentence on the grounds
that he suffered agony and nental torture because the sentence had not been
carried out for an unreasonably long period of tinme and that delay in
execution of two years or nore should entitle the convict to comrutation
But in a subsequent case, which cane just two nonths later, the Supreme
Court disapproved of any hard and fast rule of two years because the
appel l ate process itself mght take nore than two years. The question was
then considered in a w der decision which held that no fixed period of
del ay coul d make the sentence of death inexecutable and that any delay to
be taken into account nust be only delay after the final judgnment in
appeal , such as a delay in disposal of a clenmency petition etc. The
Suprene Court thus narrowed down the scope of the power of commutation and
again left it to the discretion of the judge as to what may be an
unreasonably | ong peri od.

Even so, it is in extrenely rare cases that the death penalty is
inmposed in India and rarer still are the cases where the death sentence is
executed. Enlightened public opinion in India is against the death penalty
because is it now recogni zed by many that in the I and of Gandhi and Buddha,
the death penalty has no place: it has no greater deterrent effect than a
life sentence; it is disproportionate and excessive according to the
prevail i ng standards of human decency; it is arbitrary and unreasonable in
its application; it violates the equality clause of the Constitution; it is

cruel, inhuman and degradi ng and violative of basic human dignity; and it
is destructive to the right to life which is the nost precious right of
all. It is necessary to create national and international public opinion

agai nst the death penalty by encouraging full and informed public debate
whi ch woul d expose the nyth of the efficacy of the death penalty and
enphasi ze how i nconpatible it is under the evol ving standards of human
decency and how barbaric and retrogressive it is when humanity is marching
towards a new nillenni um



WORLD- WI DE MOVES TOWARDS
ABOLI TI ON OF THE DEATH PENALTY
A sem nar held by Amesty International on the occasion of
the Ei ghth United Nations Congress on the Prevention of

Crime and the Treatnent of O fenders

Havana, Cuba - 3 Septenber 1990

SPEECH BY PROFESSOR SOFI A KELI NA,

Institute of State and Law, Sovi et Acadeny of Sciences

THE QUESTI ON OF THE DEATH PENALTY | N THE USSR

In the history of the Soviet state there have been three periods when the
death penalty was abolished by legislative act. These were 1917, 1920 and
1947, but on each occasion it was reinstated quite quickly. So, after it
was abolished in 1920, 360 people were executed in January 1921, on the
instructions of mlitary tribunals in the RSFSR and the Wkraine alone. And
in the course of 1921 a total of 4,337 people were executed on the
instructions of these tribunals.

The crimnal legislation which is currently in force proclains the
death penalty as a "tenporary" and "exceptional" measure of punishrment. In
peacetine it is envisaged for 18 crimes, including crines against the
state, such as treason, espionage, sabotage and al so for preneditated
nmurder with aggravated circunstances, banditry, counterfeiting, theft on an
especially large scale, bribe-taking with especially aggravated
circunstances and others. |In practice the death penalty is nostly used (ie
in 96% of cases) for preneditated nurder with aggravated circunstances.?

Active discussion of the death penalty issue anong schol ars, workers
inthe field and nmenbers of the public has begun only conparatively
recently, in preparation for a reformof the legal system and work on new
legislative drafts in the period of perestroyka. But it is now one of the
nost pressing questions facing us today. O all the letters which foll owed
the publication of the draft Fundamentals of Oimnal Legislation of the
USSR and Uni on Republics in Decenber 1988, 45.3% were about the death

3 According to statistics, 770 people were executed in 1985, 344 in
1987, 276 in 1989 and 195 in 1990



penalty. O these 31.7%canme fromprofessionals in the legal field and
52. 1% from non-speci al i st menbers of the public.

After sone additional work, the draft Fundanentals of i minal
Legi sl ati on were passed to the USSR Suprene Soviet. The people who drafted
them share the opinion of that part of the world comunity which favours
total abolition of the death penalty. They recognize that a human life
represents the highest val ue, which no one has the right to di spose of, not
even the state; that the death penalty is not a deterrent® ; and that evi
and cruelty on the part of the state can only provoke cruelty in return
As experience shows, there is no-one nmore cruel and ruthless than the
person who has already committed a capital crime - they have nothing to
| ose. The people who worked on the draft al so recogni ze that carrying out
a death sentence pernmanently excludes the possibility of correcting a
judicial error.

At the sane time, in handling the death penalty issue in new Sovi et
crimnal legislation, the people working on the draft have been obliged to
take the Soviet crine rate into account and public opinion on the subject.
Onh the crime rate, statistical evidence shows a continual rise over the
| ast 20 years, which has accel erated since 1988. 1In 1989 a total of
2,467,692 crimes were recorded, which meant an increase of 31.8% of 1988.
O these the largest increase was for serious crimes of violence comitted
for mercenary nmotives - ie for crines which carry the death penalty.
During the period from 1988 to 1989 the nunber of premeditated nurders rose
from16, 702 to 21,467; serious bodily injuries from37,191 to 51, 485 and
rapes from17,658 to 21, 873.

This rise in crime has inevitably had an inpact upon public opinion
which is heavily influenced by the mass nedia. Even before, the public
always called for nmuch stiffer penalties for crimnals and now abolition of
the death penalty finds support anong no nore than 23% of the popul ation®.
The rest not only want it kept, but would like to see its scope w dened,
because they believe it is a deterrent.

Agai nst this background the people who prepared the new drafts of
crimnal legislation came to the conclusion that total abolition of the
death penalty woul d be supported neither by parlianment nor by the public.
Neverthel ess, Article 41 sets a substantial limt on the use of the death
penal ty, regarding both the nunber of crines and the types of people to
which it can be appli ed.

The published draft abolishes the death penalty for all economc
crimes. |t does, however, provide the death penalty as a puni shment for
hi gh treason, espionage, terrorist acts, sabotage, preneditated nurder with
aggravat ed circunstances, rape of juveniles, and also war crimes and
genocide. After discussion in the conm ssions which are responsible for
preparing the Fundamentals, it was decided to narrow the range of capita

4 According to available information, the fear of punishnment deters no
nore that 14-18% of people fromcomritting a crine.

5 This corresponds to the results of opinion polls in other countries.
As we know, annual public opinion polls in the USA show that about 80% of
the popul ation are in favour of the death penalty.
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crimes further. The latest draft prescribes the death penalty for high
treason, terrorist acts, preneditated nmurder with aggravated circunstances,
and al so for war crines and genoci de, although as one alternative, it

consi ders abolishing the death penalty as a punishrment for high treason

The draft Fundanental s al so provide the possibility of pardon for
soneone who has been sentenced to death. In these cases they may be given
a 15-year sentence of inprisonnent (longer sentences are not provided under
Sovi et |aw).

The draft Fundanental s al so envi sage a substantial reduction in the
categories of people eligible for the death penalty. They propose
exenptions not only for juveniles and pregnant women - as now - but al so
for nmen who have reached the age of 60 at the time of sentencing and for
all woren.

In the current reformof the Soviet |egal system |egislators have
been scrupul ously observing the principle that the nornms of internationa
| aw t ake precedence over domestic |egislation and the norns, and sonetines
the recommendati ons of the international community have al so been taken
into account. Particular consideration was given to these norns and
recomendations in the drafting of new crimnal-inplementation |egislation
The draft Fundanmentals of Cimnal-Inplenentation Legislation of the USSR
and Union Republics, currently before the USSR Council of Mnisters, took
international standards into account, including the reconmendati ons nmade in
Resol ution 15 on "Regul ati ons Quaranteeing the R ghts of People Condemed
to Death", adopted by the Seventh UN Congress on Crine and the Treatnent of
Ofenders (Mlan 1985). The draft contains special nornms regulating the
legal rights of prisoners sentenced to death.

The draft Fundanmentals of Cimnal-Inplenmentation Legislation
establ i shes the rights of condemmed prisoners to petition for pardon, to
have visits with their lawer and with their relatives, to have
correspondence, to have possessions, to performreligious observances, to
get narried, etc. The draft also regul ates the manner of execution, which
may not be carried out in public, and provides a nunber of conditions for
halting an execution, in the event of the mental illness of the prisoner

In these ways the legislative drafts | have outlined clearly pursue
the ai mof humani zing Soviet legislation. At the sane tinme the people
responsible for the drafts realize that in the conplex economc, politica
and soci al conditions of perestroyka, discussion of the newlaws wll be
long and difficult.
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WORLD- WIDE MOVES TOWARDS

ABOLI TI ON OF THE DEATH PENALTY

A sem nar held by Amesty International on the occasion of
t he
Ei ghth United Nations Congress on the Prevention of Crine
and the Treatnment of O fenders

Havana, Cuba - 3 Septenber 1990

SPEECH BY DR ABDUL CARI MO | SSA,

Legal Adviser to the Mnister of Justice (Mzanbi que)

Madam Chai r man, del egat es;

The history of human rights is bound up with humanity's struggle to
fulfil its yearning for denocracy.

Battles for the rights of citizens, slave revolts, conflicts between
patricians and pl ebei ans, and the introduction of political constitutions
are all exanples of man's constant and often bl oody struggle for dignified
treatment from arrogant absol utist authorities.

Britain's Magna Carta in the 13th century (1215), and the introduction
of habeas corpus and the Bill of Rights (1689) in the 17th century, were to
be closely mrrored by the United States of Arerica's 1776 Declaration of
I ndependence, and the Declaration of the Rghts of Man and G tizen
procl ai red by the French Revolution in 1789 and anended in 1793. These
| atter docunents expressly recognized that "all are equal before the | aw
and "everyone has the right to life, liberty", and offered the assurance
that "all hunman beings are born free and equal in ... rights" and that the
aimof society is the common good.

On different occasions in the 20th century set-backs occurred in the
struggl e agai nst intol erance and tyranny whi ch caused the defence of human
rights to be raised to the sphere of universal responsibility.

On 10 Decenber 1948, the United Nations O ganization proclai med the
Uni versal Declaration of Human Rights. Although its 30 articles are not
legally binding, they represent, in the words of the preanble, "a common
standard of achi evenent for all peoples and all nations".
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The Universal Declaration of Human R ghts recogni zes the right of
every individual to life and categorically states that "no-one shall be
subjected to torture or to cruel, inhuman or degrading treatnent or
puni shnent .

The death penalty, fromthis point of view undoubtedly represents a
viol ation of such rights, and the novenent for its abolition can in no way
be di ssociated fromthe human rights novenent.

The Mozanbi can people, |ike other peoples, loves life.

It is precisely because it loves |ife and wishes to live in peace and
progress, that it cannot tolerate crimes which threaten its security and
that of the state, crinmes which constitute an attack on a freedomfor which
it paid, and is still paying, so dearly.

Al though there was no tradition of capital punishnent in Mbzanbi que,
its people had no alternative but to enploy it as a nmeans of defence.

At the tine of, and in the years follow ng, National |ndependence the
death penalty was not included in the range of sentences applicable to
crimes of all legal categories.

It was introduced in March 1979 under Law No. 2.79, the Law on i nmes
agai nst the Security of the People and of the People's State, with the aim
of puni shing and di scouragi ng hateful and barbarous crimes being comitted
at that time against the people, state security and national sovereignty.

It was indeed on 25 June 1975, that Mozanbi que, followi ng a 10-year
armed struggl e agai nst Portuguese col onial rule, and guided al ways by
humani tarian principles, finally achieved Nati onal |ndependence.

Meanwhi | e, in 1976, even before the first anniversary of independence,
we applied total sanctions against the reginme of lan Smth, as decided by
the international community. Qur econony, which was geared to serving what
was then Sout hern Rhodesia, mainly by providing a narket for its produce
and transportation of raw materials essential for its popul ation and for
production, was seriously affected by this step. Furthernore, we did this
at the very tine in which sone of the richest countries in the world were
breaki ng the sancti ons.

Therefore, we introduced the death penalty in response to Rhodesi an
aggressi on agai nst our country, devastating massacres in Rhodesi an refugee
canps in Mdzanbi que, and the heavy bonbing of our vital infrastructure. Its
aimwas to punish and di scourage possible crines against security and
stability in our country. Wen peace returned, follow ng the independence
of Zi nbabwe, the Law on Crimes against the Security of the People and of
the People's State fell practically fell into abeyance.

However, when Renano noved to South Africa and there was a rise in
orchestrated viol ence agai nst Myzanbi que, it became necessary once again to
enpl oy the above | aw.

This was the main reason why the Mbzanbi can State enpl oyed capita
puni shnent .
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Under this law, prisoners accused of crines of this nature were to be
tried, in principle, by ordinary courts and have the right of appeal to the
Suprene People's Court, which would al ways confirm death sentences before
they were carried out.

However, since the Suprene People's Court had yet to be set up, the
Revol utionary Mlitary Tribunal was created under Law No. 3/79 of 29 March

The Revolutionary MIlitary Tribunal was never designed to crush
potential political opposition, but rather to deal with special situations,
what are known in every country in the world as crimnes.

This tribunal woul d never have existed were it not for the aggression
firstly by Rhodesia and secondly by the forces of Apartheid, and the
resul ti ng massacre of innocent people and destruction of our econony.

In Cctober 1988, in accordance with Law Nunber 3/79, and given the
fulfilment of conditions required for responsibilities to be transferred
fromthe Revolutionary Mlitary Tribunal to the ordinary courts; the
i nauguration of the Supreme People's Court; the institutionalization of the
Republic's Public Prosecutor's Ofice, and also the fact that it was
designed as a tenporary, energency neasure, the Revolutionary Mlitary
Tribunal was di shanded.

Bet ween 1979 and 1983, in an attenpt as we said, to discourage and
puni sh certain types of crime, sone 50 death sentences were passed and
carried out. Between March 1983 and February 1986 no further death
sent ences were passed.

But in two trials at the begi nning of 1986 over 10 people were
sentenced to death for crines they had committed whilst carrying out
actions for Renanmb. Since then no death sentences have been handed down at
any trial.

In fact, since 1986, the People's Republic of Myzanbi que has favoured
the abolition of the death penalty, a stance finally confirned in article
38 of the Constitution of the People's Republic of Mbzanbi que, which is
soon to be adopt ed.

Seeking to efficiently protect by international |egal neans nmen and
wonen' s i nalienable rights and guarantees, Myzanbi que adopted the Universa
Decl aration of the Human Ri ghts.

Recogni zing the need to abolish the death penalty in order to protect
and defend human rights;

Considering that there is no firmevidence that the death penalty
either prevents political crines or terrorist acts;

Confirmng the proof that there is no direct relation either between
nmurder rates and use of the death penalty or nmurder rates and the politica
wi Il of governments;

Conscious of the fact that not even perpetrators of serious crines can
be puni shed with a sentence of such enormty;
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Finally, mndful of the fact that the death penalty enpirically cannot
be shown to be a nore effective deterrent than | ong-term prison sentences,
Mozanbi que, through its shortly to be adopted Constitution, and as a
reflection of its people's opinion and custons, hereby enbraces abolition
conscious that life is imreasurably good and shoul d be preserved in the
name of all of civilisation and of society's suprene val ues, and that
alternative neasures will succeed, where capital punishnment failed, in
achi eving Peace, Harnony, Respect for Human Life and Stability.
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| NTERNATI ONAL DEVELOPMENTS TOMRDS ABOLI TI ON OF THE DEATH PENALTY

The death penalty was a major topic for discussion at the Sixth UN Congress
on the Prevention of Oime and the Treatment of Offenders in 1980. That

di scussi on was inconclusive. Since then, however, a good nunber of states
and territories have chosen to | eave the ranks of those that nobilize the
maj estic machinery of the state solemmly and in cold blood to achieve the
del i berate extinction of human life.

Thus, of the 41 countries that are abolitionist for all crines, 13 of
t hem becane so in the |ast decade (including Czechosl ovakia, Ireland and
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Nam bia this very year). O the further 18 countries that are abolitionist
for ordinary crimes, four became so in the past 10 years (including Nepal
this year). During the sane period, six countries entered the ranks of
countries that are abolitionist de facto (though one or two previously in
this category resuned executions). So, some 23 countries have becone
abolitionist in one formor another between the Sixth and E ghth
Congresses, and nore are to cone. Chile, Myzanbi que and Pol and appear to
be set on abolition

This tal k does not present a full analysis of the scope, forns and
rati onale of the death penalty. Those interested are invited to consult
the Amesty International publication Wien the State Kills (1989) and the
report prepared by Roger Hood for the 1988 session of the UN Conmittee on
Crime Prevention and Contr ol

Nor are we dealing with what the UN calls sumrary or arbitrary
executions, that is, executions carried out after trials or procedures
failing to conformto internationally-recognized standards. It is stil
worth recalling that in 1984 the Econom ¢ and Social Council (ECOSQOC)
adopted and the CGeneral Assenbly endorsed a conpilation of those standards
drafted by the Committee on Orime Prevention and Control: the "Saf eguards
guar anteei ng protection of the rights of those facing the death penal ty"
It is also chastening to recall that countries with the highest absol ute
nunbers of executions, eg, China, Iran and lIraq, frequently execute people
wi thout regard to such niceties as a fair and public trial with ful
defence rights, or an appeal or a process of pardon or reprieve.

Bef ore taking stock of inportant standard-setting devel opnents during
the 1980s, we shoul d remenber the basic international |egal context of the
death penalty. Wile the death penalty cannot be described as per se
unl awful under international law, the attitude of the UNis one that tends
to encourage abolition. So, according to General Assenbly Resol uti ons 2857
(XXM) (1971) and 32/61 (1977) "the main objective to be pursued is that of
progressively restricting the nunber of offences for which capita
puni shnent rmay be inposed, with a viewto the desirability of abolishing
this punishnent”. Simlarly the UN Secretary-General, referring to the
death penalty in his statement to the Sixth Congress, affirmed that "the
taking of life of human beings violates respect for the dignity of every
person and the right to life, as declared in the basic postul ates of the
United Nations". At the sanme Congress a UN Secretariat working paper had

al ready opined that "the death penalty constitutes 'cruel, inhuman or
degradi ng puni shment' which even in the Iight of the behaviour at which it
is directed, should not be acceptable”. The Human Ri ghts Conmittee

establ i shed under the International Covenant on Civil and Political R ghts
was to conclude in 1982 that "all neasures of abolition should be
consi dered as progress in the enjoynment of the right to life".

Per haps the most inportant |egal devel opment to have occurred since
the Sixth Congress has been the adoption of the Second Optional Protocol to
the International Covenant on Cvil and Political Rghts Alming at the
Abolition of the Death Penalty. This Protocol, which prohibits resort to
the death penalty by States Parties to the Covenant and Protoco
(reservations are permtted for wartinme use of the penalty), resulted from
an initiative of the Federal Republic of Germany in the wake of the Sixth
Congress inaction on the capital punishment problem
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I nstead of seeking further normative proscription of the death
penalty, the idea after the S xth Congress becane that of securing
agreenent on a treaty instrunent, parties to which could commit thensel ves
to abolition. The FRG brought the idea to the 1980 session of the Genera
Assenbly. The Assenbly referred it to the Conm ssion on Human R ghts
which, in turn, referred it to its Sub-Comm ssion on Prevention of
Discrimnation and Protection of Mnorities. Eventually, the Sub-

Commi ssion agreed on a draft text, prepared by its Special Rapporteur, Marc
Bossuyt, and transmtted it to the Comm ssion which then forwarded it on

t hrough ECOSOC to the General Assenbly. The Assenbly adopted it in 1989.
The vote was 59 in favour, 26 against and 48 abstentions. As of August
1990, the Protocol has received 16 signatures and three ratifications
(German Denocratic Republic, New Zeal and and Sweden).

Meanwhi | e, there have been two anal ogous regional devel opnents. |In
1984, the Council of Europe adopted the Sixth Protocol to the European
Convention on Human Rights. This was the result of an initiative |aunched
by the late Austrian Mnister of Justice, Dr Christian Broda, as a result
(according to hin) of his participation in a 1977 Amesty Internationa
conference on the Abolition of the Death Penalty. The Protocol, which by
August 1990 had been ratified by sone 15 states nmenbers of the Council of
Europe, requires abolition of the death penalty, subject to the possibility
of retaining an exception for the penalty "in time of war or inm nent
threat of war".

Simlarly, just three nonths ago, the CGeneral Assenbly of the
O gani zation of American States adopted a Protocol to the American
Convention on Human Rights to Abolish the Death Penalty, reservations being
permtted for the application of the penalty "in wartinme in accordance with
international law, for extrenely serious crinmes of a mlitary nature". The
| egal significance of the Protocol is limted as States Parties to the
Anerican Convention are already bound by Article 4 neither to reintroduce
the death penalty after it has been abolished, nor to extend it to crines
to which it did not already apply. It has considerabl e synbolic val ue,
however, reinforcing the progress of the abolitionist cause.

Two | ast regional aspects deserve note. The Vienna Concl udi ng
Document of the Conference on Security and Cooperation in Europe adopted in
1989 has taken up the death penalty as an issue to be kept under review.
This is despite the fact that the participants included the two
super powers, both of which have this penalty on the books and apply it in
practice. Furthermore, the European Parliament has repeatedly declared the
death penalty to violate human rights, including the prohibition of cruel
i nhuman or degradi ng treat ment or punishnent and has invoked the "conmon
civilization" of EC nenber states in appealing for abolition. It may not
be too nuch to say that abolition of the death penalty has becone an
inmplicit condition of nenbership of the European Conmmunity.

Progress towards the agreed goal of abolition and towards a formal
international |egal requirenment of universal abolition is slow, but real
The political momentum nationally and internationally, is firmy in the
direction of abolition. And the death penalty is solidly on the agenda as
a human rights issue, not just an issue of crimnal policy. It is to be
hoped that this Congress will endorse this trend.




