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“With regard to the events that have taken place
in San José de Apartadé, it is evident that the
State has not done enough to prevent the
Community from being a victim of so many
crimes. The failing in their duty to provide
protection is very serious. Equally serious is the
lack of results achieved during the criminal
investigations initiated after these crimes took
place”

On the issue of impunity, the Constitutional
Court’s ruling stated that:

“Despite the seriousness of the crimes
committed against the Peace Community, and
despite the fact that many of these crimes took
place quite a number of years ago... no-one has
yet been convicted for these crimes”.”?

Paramilitaries continue to operate in the San
José de Apartad6 area and to threaten and
The cross marks the place where the bodies were found  harass the community, often in collusion with
of five of those killed in the massacre of the Peace or with the acquiescence of the security forces.
Community of San José de Apartadd, Municipality of
Apartadd, Antioquia Department, in February 2005. On 24 April 2008, two armed men
dressed in civilian clothes who
identified themselves as members of
the Black Eagles stopped Emilio Vasquez, a member of the Peace Community,
Juan Goez and Ever Goez at a paramilitary roadblock in the hamlet of Mandarinos,
one and a half hours walk from Arenas Altas, a hamlet which forms part of the
Peace Community.

The armed men told the three community members that they would kill them if
they saw them again and that all those living in the area were guerrillas. They
pointed their guns at the three men and told them it might be better if they killed
them right there and then. They then told them to go and that they knew what
would happen if they saw them again. Reports suggest that members of the army
looked on passively as this was happening.

On 20 April 2008, four paramilitaries reportedly stopped Alberto Garcia in
San José de Apartadé and offered to buy his land. They told him that if he
refused they would have to negotiate with his widow. They said they had
some “social cleansing” to carry out, and that they were buying land in the area
because the region belonged to them. The four paramilitaries stayed in San José
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de Apartadé the whole day and witnesses claim they spoke with the police on
various occasions.

On 20 December 2007, some 20 paramilitaries held a meeting in the nearby
town of Apartad6 in which they reiterated their intention to destroy the Peace
Community because its members “were talking a lot about what they [the
paramilitaries] are doing in the zone.” That same day members of the army in San
José de Apartadé told residents that they had a plan to end the Peace Community.

On 19 December 2007, Alfonso Usuga, who purchased goods from the

Peace Community, was killed, reportedly by paramilitaries, on the outskirts

of Apartadé on the road that leads to San Josesito. In the past, those
transporting goods to and from the Peace Community have been threatened by
paramilitaries and some have been killed.

On 12 July 2007 in the area of Tierra Amarilla on the road between Apartad6

and San José de Apartad6 two gunmen who reportedly identified themselves

as members of the Black Eagles forced a bus to stop (for many years
paramilitaries have operated illegal checkpoints in the Tierra Amarilla area). They
reportedly told the bus passengers they were controlling the area and that the “son-
of-a-bitch Peace Community” was going to suffer. The next day on the same road a
bus was reportedly stopped by the same two paramilitaries. They forced Dairo Torres
off the bus and ordered the bus driver to continue his journey. The paramilitaries
reportedly killed Dairo Torres there. The killing occurred a short distance from a
police checkpoint situated along the same road. Witnesses also reported that earlier
that same day two paramilitaries had been seen talking to the police. Dairo Torres was
a member of the Peace Community and co-ordinator of the Alto Bonito Humanitarian
Zone (Zona Humanitaria de Alto Bonito). In recent years, several co-ordinators from
humanitarian zones have been killed, reportedly, by paramilitaries.

The security forces have also continued to directly threaten members of the Peace
Community.

On 20 March 2008, a member of the Peace Community was stopped by

the army on the outskirts of San José de Apartadé. They asked him what

he was doing in the Community. He said that he would not give the army
any information. The soldiers replied that they had informants everywhere and
that everyone in the Peace Community was a guerrilla, that they all had to be
exterminated. They also told him that if he valued his family and friends he
would leave the Community because those “sons-of bitches guerrilla leaders and
auxiliaries would die sooner rather than later”.
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On 23 December 2007, Maria Margarita Giraldo Usuga, a member of the

Peace Community, was reportedly abducted by members of the army in the

hamlet of Arenas Bajas. She was subsequently killed and presented by the
army as a guerrilla killed in combat. Her body reportedly showed signs of torture.
On 6 January 2008 members of the army reportedly went to Margarita Giraldo’s
home in Arenas Bajas and threatened her family if they did not publicly admit that
Margarita Giraldo was a guerrilla. The family members refused. Subsequently, the
army reportedly told the family members to leave the area otherwise paramilitary
forces would kill them.

On 10 December 2007, XVII Brigade soldiers reportedly threatened

Yurlandis Tuberquia, a resident of La Union and member of the Peace

Community. The soldiers accused her of being a guerrilla and ordered her to
leave the area or they would kill her and the child she was expecting.

On 23 November 2007 in Arenas Altas army troops reportedly detained Efren
Espinoza Goes, a 10-year-old boy and resident of the Peace Community. The
soldiers reportedly punched him, accused him of being a guerrilla and
threatened to kill him if he did not tell them where the guerrillas were and to cut
his fingers off so that he “could no longer fire a gun”. The soldiers released him
the same day and told him that next time they captured him they would kill him.

HUMAN RIGHTS DEFENDERS AND CIVIL SOCIETY
ACTIVISTS

Human rights defenders, trade unionists and community leaders, among other
activists, are at the forefront of efforts to ensure that political, social and economic
rights in Colombia are respected. Many are active in reporting human rights abuses
and violations of IHL by all parties. Sectors of the security forces and other state,
government and judicial officials have long sought to tarnish their reputations and
undermine their work through, for example, making public statements equating their
activities with subversion or through arbitrary detentions and criminal proceedings.
Such proceedings have sometimes been accompanied by paramilitary threats or
killings. Guerrilla forces have also targeted human rights and civil society activists,
either because they criticized guerrilla actions or pursued activities that did not
conform to guerrilla ideology.”

The number of killings and enforced disappearances of human rights defenders,
trade unionists, and community leaders had fallen in recent years. In 2007, 39 trade
union members were killed or were the victims of enforced disappearance, compared
to 77 in 2006. However, there was a sharp increase in killings and enforced
disappearances of trade union members in the first half of 2008. At least 40 trade
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union members were killed or were victims of enforced disappearance in the first
eight months of 2008, more than in the whole of 2007.7s

On 17 April 2008, the body of Jestis Heberto Caballero Ariza, a leader of the

Union of SENA Public Sector Employees (Sindicato de Empleados Publicos

del SENA, SINDESENA) was found in Sabanalarga Municipality, Atlantico
Department. His body bore signs of torture. He had been shot, and attacked with
a machete-like weapon. His skull was fractured while his face had multiple
wounds. Prior to his death, he had received death threats made by the Black Eagles
paramilitary group. His death occurred a few days before a death threat signed by
the Black Eagles, dated 21 April 2008, was circulated in Atlantico Department by
email to trade union and human rights organizations. Jests Heberto Caballero was
reported to have been exposing corrupt practices within the SENA, the National
Apprenticeship Service (Servicio Nacional de Aprendizaje).

A member of the National Union of Coal Industry Workers (Sindicato

Nacional de Trabajadores de la Industria del Carbén, SINTRACARBON),

Adolfo Gonzalez Montes, was tortured and killed in his home in the town of
Riohacha, in La Guajira Department, on 22 March 2008. His killing coincided with
telephone death threats received by other SINTRACARBON leaders. Some of these
leaders have also reported that their homes have been kept under surveillance by
unidentified individuals. Adolfo Gonzalez was killed as the trade union was
preparing to start negotiations on working conditions with the companies that own
the Cerrojon mining operation in La Guajira Department.

The number of human rights defenders killed has also increased, from around five
in 2006 to more than 10 in 2007. Many also continued to be threatened.”

On the evening of 29 June 2008, an unidentified armed man shot and killed

Martha Cecilia Obando, known as “Doia Chila”, in the San Francisco de Asis

neighbourhood of the city of Buenaventura in Valle del Cauca Department.
Martha Cecilia Obando was President of the Association of Displaced Women
(Asociacion de Mujeres Desplazadas, ASODESFRAN) and a member of the Mothers
for Life Local Network (Red Local Madres por la Vida), a community project for
victims of violence related to the armed conflict which also campaigns for the right
of victims to truth, justice and reparation.

On 4 November 2007, when Yolanda Becerra, president of the human rights
NGO, Popular Women’s Organization (Organizaciéon Femenina Popular, OFP),
based in the city of Barrancabermeja, Santander Department, heard a knock
at the door of her flat, she opened the door without asking who was there, as two
of her colleagues from the OFP had just left and she thought they might have
returned. Instead, she was confronted by two hooded armed men who shoved her
against the wall and threatened her with a gun. One of the men said: “son-of-a

65



66

‘LEAVE US IN PEACE' TARGETING CIVILIANS IN COLOMBIA'S INTERNAL ARMED CONFLICT

bitch, it's over, you have 48 hours to leave otherwise we will put an end to your
family and you will not escape”. The men then searched her home for the next 15
minutes. Yolanda Becerra left Barrancabermeja following the attack.

There has also been a recent spate of threats against human rights defenders,
especially in the aftermath of mass demonstrations held in 24 cities in Colombia
and in 60 other countries on 6 March 2008 to protest against human rights
violations committed by the security forces and the paramilitaries. These
demonstrations followed mass protests against kidnappings by the FARC held
across Colombia — and including one of the biggest marches ever seen in Bogota
—and abroad on 4 February 2008.

On 11 March several organizations, many of which participated in the 6

March events, received a death threat via email from the Metropolitan Front

of the Black Eagles in Bogota (Aguilas Negras — Bloque Metropolitano de
Bogota). The threat accused the organizations of being “guerrillas” and named
them as “military targets”. The email said: “You used the march on 6 March this
year to bring us down further and turn people against us, we will begin to kill you
one by one, we mean business, and we won’t leave any loose ends”. It goes on to
say “Watch out you sons-of-bitches, your days are numbered”. The threat included
photographs taken of one of the marches and said “we will start to disappear left-
wing leaders such as...”and listed 28 individuals, 18 of whom are women and
many of whom belong to human rights and Indigenous and other organizations
which participated in the march. The threat also included the names of several
human rights organizations, trade unions and other groups.

A number of trade unionists and human rights activists, some of whom were
closely involved in organizing events or whose organizations participated in them,
were killed or threatened just before or soon after 6 March. On 4 March, Carmen
Cecilia Carvajal, a member of the trade union ASINORT, was killed in Ocafia, Norte
del Santander Department. On 8 March, Leonidas Gémez, of the UNEB banking
union, was found dead in his apartment in Bogota. On 7 March, Gildardo Antonio
Gomez of the teachers’ union ADIDA, was stabbed to death in Medellin. On 12
March, the body of Carlos Burbano, a leader from the health union ANTHOC and
organizer of the march in southern Colombia, was found shot dead and with his
face disfigured by acid in a rubbish dump in San Vicente del Caguéan in the
department of Caqueta.

Adriana Gonzalez, a member of the human rights NGO, Permanent Committee for the
Defence of Human Rights (Comité Permanente por la Defensa de los Derechos
Humanos, CPDH), and organizer of the 6 March demonstration in Pereira, Risaralda
Department, survived an apparent attempt on her life when gunmen fired on her
house on 29 February. Ivéan Cepeda, a leading member of the coalition group, the
National Movement of Victims of State Crimes (Movimiento Nacional de Victimas de
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Crimenes de Estado, MOVICE) and one of the main organizers of the March
demonstration, also received email death threats before and after the march.

On 10 April, an emailed death threat signed by the Black Eagles was

received by several human rights NGOs, trade unions and Catholic priests.

The death threat stated that they were military targets and that their names
were on a list of “undesirables” who must be eliminated. It accused them of being
guerrilla supporters or guerrillas and said that they and other members of their
organizations had been under surveillance in the municipalities of Tiquisio, Arenal,
La Gloria and Regidor in Bolivar Department and in Aguachica, Cesar Department.
The email continued: “Going down the list, you will be killed one by one for each
criminal act that you organize against ‘democratic security’ in these towns.” It
concluded by saying “We won’t hesitate to kill you; start getting your loved ones
ready so that they can bury you.”

During 2007 the offices of several human rights NGOs were broken into — including
those of Corporacion Reiniciar, the Corporacién Juridica Yira Castro, the US-based
Fellowship of Reconciliation, and Justapaz, a Mennonite human rights organization
—and confidential case information stolen.

On 6 November 2007, staff members of Corporacion Reiniciar arrived at the

office and discovered that there had been a break-in. The staff reported that

locks had been forced on file cupboards and some of the desk drawers. The
staff found that a file about the enforced disappearance of a member of the UP
was missing. Members of the army have been linked to this particular case.
Corporacion Reiniciar has campaigned for justice for the families of over 3,000
members of the UP who have been killed or subjected to enforced disappearance
since the party was formed in 1985, mostly at the hands of the security forces
and paramilitaries. The intruders left a piece of black ribbon in one of the
cupboards they had forced open. Members of the organization fear that the ribbon
was meant as a threat due to its symbolic association with mourning. Also taken
from the office were two mobile phones that had been provided by the government
as a protection measure for the staff. The safe had also been opened and some
money removed, although a considerable amount was left.

Sensitive data belonging to other human rights NGOs was also stolen in 2008. Some of
the information stolen was linked to cases being presented by some of these
organizations to the Justice and Peace process. On 23-24 April, information held by the
Association of Women from Eastern Antioquia (Asociacién de Mujeres del Oriente
Antioquefio) was stolen from their offices. On 20 April, information on around 600
victims of the conflict was stolen from the Cesar Youth Network (Red de Juventudes
Cesarenses) in Valledupar, Cesar Department. On 15 February, data and photographic
material was stolen from the Colombian Women’s Peace Alliance (Alianza de Mujeres
Colombianas por la Paz) in Bucaramanga, Santander Department.
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Local activists standing up for their communities in more outlying regions of Colombia
and in often inaccessible rural areas, are at even greater risk of attack than those in
the cities. In particular, numerous presidents of so-called Community Action Councils
(Juntas de Accion Comunal, JAC) have been killed by all the warring parties.
Members of JACs, who are elected to their positions, often act as spokespeople and
leaders for the community, manage limited state funds for local projects, which the
various factions often wish to control, and are often the first point of contact for victims
of human rights abuses. This makes them vulnerable to accusations of collaboration
with one or the other side. Several JAC members, as well as other community leaders,
have been victims of extrajudicial executions committed by the security forces. The
guerrillas have also targeted JAC members and other community leaders, particularly
in Arauca, where the ELN and the FARC often accuse such leaders, as well as trade
unionists and human rights defenders, of supporting the opposing guerrilla group.
Paramilitary groups have also killed community leaders, including JAC members.

On 5 October 2007, two paramilitaries from the Black Eagles, who were riding
a motorbike, stopped the vehicle in which Carlos Alberto Urbano, the JAC
President from the hamlet of El Caraqueiio, Miranda Municipality, Cauca
Department, was travelling together with other community leaders. They forced Carlos
Urbano out of the vehicle and shot him six times. He died later in hospital. The
paramilitaries then threatened the other occupants of the car and rode off in the
direction of an army encampment. Witnesses claim the paramilitaries had first arrived
at the centre of Miranda on 11 September at the same time as members of the army.

The FARC are believed to have been responsible for the killing of Edilberto

Velasquez Mesa, the President of the JAC in the hamlet of Potosi in

Cajamarca Municipality, Tolima Department. Edilberto Velasques Mesa was
abducted a few hours before his body was discovered on 16 September 2007. He
had been shot and his body also reportedly bore signs of torture.

Human rights defenders are at the forefront of strengthening the rule of law, protecting
the rights of the individual and demanding efficient judicial investigations and
proceedings. Paradoxically, their principal line of defence — the law and the judicial
system — has also been misused to harass and intimidate such activists by the use
of unfounded criminal charges against them.

Criminal investigations based on spurious or unsubstantiated charges are often
opened against human rights defenders and trade unionists in order to stigmatize
and harass them and prevent them from carrying out their work. Those under
investigation or in detention have often been presented in the media as “subversives”
or as supporters of subversive groups. This undermines the ability of defenders to
carry out their work by compelling them to focus on defending themselves against
criminal charges. This is especially true of human rights defenders working in small
grass-roots organizations at the local level.
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Spurious criminal charges which are widely publicized can both undermine the
credibility of the work of human rights defenders and put them at risk of physical
attack by paramilitary groups. Amnesty International is concerned that the judicial
investigations carried out against human rights defenders, and other activists, are
part of a strategy to silence and discredit them and distract attention from their
exposure of human rights violations. States and their judicial authorities have a duty
to investigate any criminal activity and bring to justice those responsible. These
investigations should be conducted lawfully and those charged have a right to trials
which conform to international standards of fairness. However, many of the criminal
proceedings opened against human rights defenders and other activists have been
initiated in the course of security force operations on the basis of spurious information
from military intelligence files and on accusations by paid military informers rather
than on evidence gathered in the course of impartial criminal investigations by the
civilian investigative authorities.

The long-standing legal case against the Inter-Church Justice and Peace Commission
(Comision Intereclesial de Justicia y Paz), is one of several criminal investigations
initiated against human rights organizations, community-based groups and trade
unions. In September 2003, criminal charges were first filed against five members of
Justice and Peace. These included allegations of corruption, drugs smuggling,
homicide and forming illegal armed groups. The legal proceedings appeared to be
connected to a Constitutional Court decision to allow the organization to participate
in judicial proceedings into over 200 human rights violations committed by
paramilitaries operating in conjunction with the army’s XVII Brigade in 1997-1998,
and to their campaign in defence of the collective land rights of Afro-descendant
communities in the Jiguamiandé and Curvaradé river basin communities, Chocé
Department. Although some of the criminal investigations against Justice and Peace
have been dropped, members of the organization, and of the Afro-descendant
communities they support, are still facing charges of rebellion and terrorism. Justice
and Peace Commission members also continue to receive death threats.

In March 2008, the Black Eagles paramilitary group sent death threats to three

members of the Justice and Peace Commission, Frank William Cayapur

Delgado, Edward Mina Cuero and Yimi Armando Jansoy Mufioz, who have been
helping Afro-descendant communities living in the Naya river basin area in the western
departments of Cauca and Valle de Cauca, to secure the ownership of the land they
farm. Isabelino Valencia, a member of the Naya river basin Community Council, was
also threatened. Before this, three death threats had been delivered to the house in
the municipality of San Francisco Naya, Valle del Cauca Department, where the
members of Justice and Peace were living. The first arrived on 19 March, and included
drawings of a skull and of a gravestone. It read: “Death. Read on and take heed, Justice
and Peace. After monitoring your work we ask you to leave the area as we do not want
any obstacles. William we know a lot about you. Eduar Yimy you should take care of
yourself and know that we are also following that big mouth, Isabelino. Leave the area
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soon. We do not want you and we are talking seriously. We are the para [military] group
in control — the Naya Black Eagles in Buenaventura. We are waiting for you.” Two
similar letters were delivered shortly afterwards. One was found in the backyard at
around 10am the same day; the other was found on one of the window ledges the
following day. The four human rights defenders sought refuge outside the area.

According to Article 22(1) of the International Covenant on Civil and Political Rights
“[e]veryone shall have the right to freedom of association with others, including the
right to form and join trade unions for the protection of his interests.” The
government is obligated to ensure enjoyment of this right and to protect persons
from interference with its exercise by other actors.

According to Article 12 of the UN Declaration on the Right and Responsibility of
Individuals, Groups and Organs of Society to Promote and Protect Universally
Recognized Human Rights and Fundamental Freedoms, adopted in 1999 by
General Assembly Resolution 53/144:

“1. Everyone has the right, individually and in association with others, to participate
in peaceful activities against violations of human rights and fundamental freedoms.

2. The State shall take all necessary measures to ensure the protection by the
competent authorities of everyone, individually and in association with others,
against any violence, threats, retaliation, de facto or de jure adverse discrimination,
pressure or any other arbitrary action as a consequence of his or her legitimate
exercise of the rights referred to in the present Declaration.

3. In this connection, everyone is entitled, individually and in association with others, to
be protected effectively under national law in reacting against or opposing, through
peaceful means, activities and acts, including those by omission, attributable to States
that result in violations of human rights and fundamental freedoms, as well as acts of
violence perpetrated by groups or individuals that affect the enjoyment of human rights
and fundamental freedoms.”

Successive Colombian governments have sought to improve the safety of trade unionists
and human rights defenders through a variety of measures designed to increase their
security. This support is co-ordinated by the Protection Programme of the Ministry of
the Interior and Justice. Measures have included the provision of bodyguards, armour-
plated vehicles and mobile telephones. Any measures to protect such activists, in line
with what those under threat deem to be appropriate, is welcome. But such measures
have sometimes been withdrawn or restricted, even at times of heightened security risk
for the individuals concerned. Budgetary constraints are often used by the authorities
to justify these restrictions. Whatever the merits of such security measures, continued
threats and killings of activists indicate that on their own they are not sufficient.
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Moreover, the security bodies that play an active role in protection — for example the
civilian intelligence service (Departamento Administrativo de Seguridad, DAS) — have still
not been fully investigated for their alleged role in co-ordinating and colluding with
paramilitary groups.” There is also concern that military intelligence files have yet to be
revised and unsubstantiated incriminating information about human rights defenders
and trade unionists removed, as promised by the government as long ago as 1998. In
addition, the government appears to be promoting legislation that might grant immunity
from prosecution to agents of the intelligence services. The DAS, which currently
provides bodyguards to human rights defenders, trade unionists and others in the
protection programme, told Amnesty International delegates that the government is
planning to privatize the provision of bodyguards, which will in future be provided by
private security firms. Amnesty International has in the past expressed concerns over
the fact that there appear to be no legal barriers to prevent former members of illegal
armed groups from joining private security companies, where they can legally be armed.

The government has also recently taken some action to address the almost total
impunity for human rights abuses against trade unionists, partly as a result of
increasing international condemnation about the high rate of killings. During the 95th
International Labour Conference of the International Labour Organization (ILO), held
in 2006, a “Tripartite Agreement” was signed — between the Colombian government,
business representatives and the trade union confederations — to establish a
permanent ILO presence in Colombia. This Permanent Representation of the ILO
began to operate in January 2007. Its mandate is to promote and defend the basic
rights of trade unionists, as well as monitor progress made by a special investigation
unit of the Office of the Attorney General set up to investigate killings and arbitrary
detentions of trade unionists. This unit has resolved a small number of emblematic
cases. However, most of those responsible for the more than 2,200 killings of trade
unionists since 1991 have not been brought to justice.

One of the cases partly resolved by this special investigative unit involves the killing
of trade unionist Luciano Enrigue Romero Molina in September 2005. On 26
November 2007, a judge sentenced two paramilitaries — one a DAS informant — to
40 and 37 years in prison for their role in the killing. The judge linked the killing to
Luciano Enrique Romero’s trade union activities, despite previous claims made by
the judicial authorities and repeated by senior government officials, that the motive
for the killing was personal and that Enrique Romero was a member of a guerrilla
group. However, those who ordered the killing have yet to be brought to justice.
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CONCLUSIONS AND
RECOMMENDATIONS

The real tragedy of Colombia’s long-running conflict lies in the lack of political will shown
by all the actors to put a stop, once and for all, to the pernicious cycle of killings and
other serious human rights abuses and violations of international humanitarian law. As
this report has demonstrated, some indicators of conflict-related violence have shown
a significant improvement in recent years, especially the reduction in hostage-taking and
in the overall number of conflict-related killings of civilians. However, other human rights
indicators — such as extrajudicial executions by the security forces, displacement,
enforced disappearances, the killing of trade unionists, threats against human rights
defenders, and forced recruitment by guerrilla and paramilitary groups — have not
improved and in some cases have even deteriorated.

Guerrilla groups must put a stop to the killings of civilians, the taking of hostages,
and other serious violations of IHL amounting to war crimes. The government, for its
part, must put a stop to the unlawful killing of civilians by the security forces. It must
also put a stop to the constant barrage of verbal and legal attacks against those very
groups at the forefront of the struggle in defence of human rights. And it must end,
once and for all, the phenomenon of paramilitarism. Most importantly, the two sides
in this conflict — the state and guerrilla groups — must definitively respect civilian
immunity and protect the civilian population from the effects of the conflict.

Even though finding a lasting solution to the 40-year-long human rights tragedy will
not be easy, a blueprint for doing so has existed for 10 years. The human rights
recommendations repeatedly put forward by the UN High Commissioner for Human
Rights and the Inter-American Commission on Human Rights’s — most of which have
been persistently ignored by successive Colombian governments and by guerrilla
groups — describe in detail the steps that the parties should take to put an end to
human rights abuses and violations of IHL. The parties to the conflict must
immediately and fully implement these recommendations. Creating the necessary
conditions for the full respect of human rights and IHL is essential to establish the
foundations of a stable peace process.

Many of the victims of this conflict and their families, as well as some Colombian
human rights groups, have chosen to participate in the Justice and Peace process —
the framework through which the paramilitaries have supposedly demobilized —
despite their deep reservations about its effectiveness. Amnesty International respects
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their decision to do so — despite its misgivings about the process — as well as the
decision of other victims not to participate. It is to be hoped that some truth, and
perhaps even some justice, will come out of this process and that at least some of the
victims of violations by paramilitary forces will succeed in obtaining some form of
redress. However, others, such as Yolanda Izquierdo, killed in Monteria in January
2007, have already had to pay the ultimate price for seeking the truth. Unless steps
are taken to ensure their safety, many more victims who are searching for the truth,
and many of those supporting them, risk a similar fate. As for the victims of abuses
committed by the guerrillas or directly by the security forces, the Justice and Peace
process does not address their needs at all.

The international community clearly has a pivotal role to play in efforts to resolve the
human rights crisis in Colombia. The stance adopted by many in the international
community on several human rights issues has often been clear and constructive, and
it has been particularly commendable in the case of the safety of human rights
defenders and trade unionists. But the international community is currently failing to
engage critically with the Colombian government on those issues where it is still failing
to ensure respect for human rights, such as on full compliance with UN human rights
recommendations. This has sent the Colombian government the unfortunate message
that there will be no repercussions from the international community if it fails to make
good on such commitments. If the international community is to make a meaningful
and helpful contribution to the human rights situation, it must insist on full and
immediate compliance.

AMNESTY INTERNATIONAL CALLS ON THE COLOMBIAN GOVERNMENT TO:

On general concerns:

Publicly acknowledge the existence of an internal armed conflict. Failure to
do so could undermine the application of international humanitarian law (IHL),
and allow those responsible for attacks against civilians to evade accountability
for such attacks.

Publicly acknowledge the state’s responsibility to resolve the serious human
rights situation. The state is obligated to act in accordance with its responsibility
to uphold the law; respect, protect and fulfil human rights; and ensure justice and
redress for victims.

Withdraw the declaration made under Article 124 of the Rome Statute of the
International Criminal Court (ICC), which allows Colombia to defer the jurisdiction
of the ICC to investigate war crimes for a period of seven years, as well as the
declaration on amnesties and pardons made upon ratification of the Rome Statute.
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Publicly commit to full and prompt implementation of the human rights
recommendations, some of them more than a decade old, of the UN High
Commissioner for Human Rights and other UN bodies, as well as by the Inter-
American Commission on Human Rights.

Co-operate fully with the UN Human Rights Council and all its mechanisms,
including by accepting outstanding mission requests by Special Procedures in line
with Colombia’s standing invitation. The government should also make a specific
request to receive a mission from the Special Rapporteur on extrajudicial, summary
or arbitrary executions.

Participate fully in the UN Human Rights Council Universal Periodic Review
in December 2008 to ensure that the key human rights challenges in Colombia are
addressed in an effective and transparent manner, leading to concrete
improvements in the human rights situation in the country. In the context of the
Universal Periodic Review, take advantage of the broad national consultation
process with all relevant stakeholders called for by the Council to develop the long-
overdue National Action Plan. The Plan should include milestones and deadlines.

Sign and ratify the Optional Protocol to the UN Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment; ratify the
International Convention for the Protection of All Persons from Enforced
Disappearance.

On the security forces:

Publicly condemn violations of human rights and IHL committed by the
security forces, including the increasing number of reports of extrajudicial
executions. Make clear that such violations will not be tolerated and adopt
measures to prevent and investigate them.

Ensure full and impartial investigations into violations of human rights and
IHL, and insist that public officials, including members of the security forces,
responsible for supporting paramilitarism are investigated and brought to justice
in civilian courts. In addition, members of the security forces implicated by judicial
or disciplinary investigations in such cases or in collusion with paramilitarism
should be suspended from duty until such time as their responsibility or innocence
has been determined.

Ensure that the military justice system complies with the Constitutional Court’s
1997 ruling by not claiming jurisdiction in human rights cases involving members
of the security forces, and that the Office of the Attorney General instructs its
judicial investigators to act in accordance with international principles which
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stipulate that members of the security forces implicated in human rights violations
should always be investigated by the civilian justice system.

On the paramilitary demobilization process:

Ensure that perpetrators of human rights violations do not benefit from any
legal measures exempting them from criminal prosecution or conviction. Where
there is evidence of human rights violations, the judicial authorities must also
properly investigate and prosecute those paramilitaries who supposedly
demobilized and who were given de facto amnesties under Decree 128.

Ensure that third parties, whether members of the security forces, state or
government officials, politicians, or private individuals, who have engaged in
conduct amounting to complicity in the unlawful acts of paramilitary groups, are
properly investigated and held to account in a court of law.

Ensure that the Principle of Opportunity is not applied in a way that would
reinforce the impunity currently enjoyed by many members of illegal armed groups
suspected of human rights abuses and by third parties linked to such groups.

Establish a fair, transparent and effective process to identify and return all
lands and other assets misappropriated by paramilitaries, including those
transferred to third parties, and set a deadline for the return of these assets to
their rightful owners or their families.

Guarantee the safety of those victims and their representatives, as well as
witnesses, participating in the Justice and Peace process, as well as of critics of
the process.

Ensure that paramilitary groups, which still operate with the complicity or
acquiescence of the security forces, are effectively disbanded, disarmed and
prosecuted.

Adopt measures to ensure that demobilized combatants are not “recycled”
into the conflict.

Ensure that criminal investigations are continued in Colombia into human
rights violations committed by the 14 paramilitary leaders extradited to the USA
in May 2008 on drugs-trafficking charges, and ensure truth, justice and reparation
for their victims.

Withdraw support for any legislative proposal that might exempt members of
the intelligence services from criminal prosecution.

75



76

‘LEAVE US IN PEACE’ TARGETING CIVILIANS IN COLOMBIA'S INTERNAL ARMED CONFLICT

On human rights defenders, trade unionists and other social activists

Publicly acknowledge the legitimacy of human rights work and stop making
public statements questioning the legitimate work of human rights defenders. Take
effective measures to ensure that all public servants, including members of the
security forces, respect the work of human rights defenders and ensure that those
responsible for making unfounded or unsubstantiated allegations against defenders
are subject to the appropriate sanctions.

Implement the recommendations made by the UN Special Representative on
Human Rights Defenders and fulfil the request for a follow-up mission that is
outstanding since 2005.7

Implement the recommendations made in Amnesty International’s report,
Colombia: Fear and intimidation — The dangers of human rights work (Index: AMR
23/033/2006).

Ensure that the International Labour Organization’s (ILO) permanent presence
in Colombia is able to promote and monitor effectively freedom of association
rights in line with the June 2006 Tripartite Agreement, and to implement fully
ILO recommendations, as well as those contained in Amnesty International’s
report, Killings, arbitrary detentions, and death threats — the reality of trade
unionism in Colombia (Index: AMR 23/001/2007).

Ensure that the judicial authorities advance full and impartial criminal
investigations into human rights abuses committed against human rights defenders
and trade unionists, and ensure that the special investigative units of the Office
of the Attorney General, which are investigating killings of trade unionists, receive
full political support and adequate resources.

End the misuse of the legal system to undermine the work of human rights
defenders, trade unionists and community activists and end criminal prosecution
of activists on spurious charges.

Make good the commitment to make public the military intelligence files held
on many human rights defenders, trade unionists and other activists, which are
often used as the basis for initiating criminal proceedings against them.

On civilian communities and groups at particular risk:

Ensure that measures are adopted to improve the effective protection of
civilians, including internally displaced people, in line with UN human rights
recommendations and the UN Guiding Principles on Internal Displacement.
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Comply with the particular obligation of the state to prevent the displacement
of Indigenous peoples from their lands and territories and commit to uphold the
rights contained in the UN Declaration on the Rights of Indigenous Peoples.

Take effective measures to prevent the displacement of Afro-descendant
peoples, campesinos and other groups in conflict zones and areas of military or
economic importance who have a special dependency on or attachment to their
lands.

Publicly acknowledge the right of civilians not to be drawn into the conflict,
and the legitimacy of the position adopted by civilian communities, such as the
Peace Community of San José de Apartado, to actively assert these rights.

Carry out an evaluation of the status of criminal investigations into human rights
abuses against the Peace Community of San José de Apartadé (and against other
communities that have pursued similar strategies). This would be in line with
repeated requests made by the community since 2002 to evaluate the work of the
commission set up in 2000 to investigate the more than 170 killings and enforced
disappearances carried out against members of the Peace Community. Fully comply
with the December 2007 Constitutional Court ruling on the Peace Community.

Implement the recommendations made by the UN Special Rapporteur on
Violence against Women, and in Amnesty International’s report, Colombia:
“Scarred bodies, hidden crimes” — Sexual violence against women in the armed
conflict (Index: AMR 23/040/2004), including taking decisive action to comply
with UN Security Council Resolution 1325 on Women, Peace and Security and all
international instruments for the protection of women.

Comply with the April 2008 Constitutional Court ruling on women and
displacement, which calls on the government to establish 13 specific projects to
protect women displaced by the conflict.

Ensure the full participation of non-governmental organizations (NGOs) in the
special teams set up by UN Security Council Resolution 1612 on children and armed
conflict, effective co-ordination with the UN on the reporting and monitoring
mechanism (RMM), and the inclusion of sexual violence as a specific category within
the RMM. Also, acknowledge that paramilitaries, as well as guerrilla groups, continue
to recruit children and, as such, should not be removed from the UN Secretary
General’s list of parties that recruit or use children in situations of armed conflict.
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On talks with guerrilla groups:

Commit to reach a humanitarian agreement with guerrilla groups to remove
the civilian population from the conflict. Any humanitarian agreement must include
a rejection of amnesties for those implicated in serious human rights abuses.

In any peace talks with guerrilla groups, ensure that respect for human rights
and IHL are placed at the top of its negotiation agenda.

AMNESTY INTERNATIONAL CALLS ON GUERRILLA GROUPS TO:

Publicly acknowledge their obligations to comply fully with international
humanitarian law and make a public commitment to respect international human
rights law.

Comply fully and immediately with the recommendations directed to it by the
Office of the UN High Commissioner for Human Rights and Inter-American
Commission on Human Rights.

Immediately and unconditionally release all civilians held by its forces and
commit to put an immediate end to all kidnapping and hostage-taking.

Order their combatants to treat prisoners, the wounded and those attempting
to surrender humanely, regardless of whether these are civilians, members of the
armed forces, or paramilitaries, and never to kill people under their control.

Prohibit and put an end to the deliberate killing of non-combatants in all
circumstances.

Make a public commitment not to recruit anyone under the age of 18. All child
soldiers should immediately be released.

Commit not to use inherently indiscriminate weapons, such as anti-personnel
landmines. Ensure that necessary precautions are taken in planning and carrying
out attacks to protect civilians and civilian objects.

Publicly denounce gender-based violence, whenever and wherever it occurs,
issuing clear warnings or instructions to their forces that violence against women,
including rape and other forms of sexual violence, will not be tolerated, nor will the
practice of forced abortion or contraception in the case of women combatants in
their own ranks.
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Remove from their ranks any individuals accused of or implicated in
committing or ordering abuses, such as deliberate killings, hostage-taking, torture
or ill-treatment of prisoners.

Agree to sign a humanitarian agreement with the government to remove the
civilian population from the conflict.

AMNESTY INTERNATIONAL CALLS ON THE INTERNATIONAL COMMUNITY TO:

Urge all parties to the conflict to comply with the human rights
recommendations of the Office of the UN High Commissioner for Human Rights,
other UN bodies, and the Inter-American Commission on Human Rights and,
together with the Colombian government and civil society, put in place a process
with a clear time-frame and milestones to monitor compliance with these
recommendations.

Use the opportunity of the review of Colombia under the UN Human Rights
Council’s Universal Periodic Review to address the key human rights concerns in
Colombia and to make concrete recommendations to address those concerns.

Insist that the Colombian government establish a legal framework to prosecute
all those responsible for human rights abuses, which is in line with international
standards on the rights of victims of human rights abuses to truth, justice and
reparation.

Insist that paramilitaries or members of guerrilla groups extradited to the USA to
face drugs-trafficking charges should be subject to full and impartial investigations into
war crimes and crimes against humanity in which they may be implicated in Colombia.

Provide support to and emphasize the legitimacy of human rights defenders
and trade unionists to enable them to carry out their work without fear, and to
those civilian communities at particular risk of attack, such as the Peace
Community of San José de Apartadd, and Indigenous and Afro-descendant
communities which are seeking to assert their right to protection as civilians.

Assist the Colombian government and NGOs in their efforts to improve protection
programmes and other measures to prevent threats and attacks against human rights
defenders and trade unionists. Make it clear to the Colombian government that the
UN Declaration on Human Rights Defenders, for example, calls not only for practical
protection measures but also for comprehensive measures aimed at preventing
violations and addressing the root causes of violations, such as impunity.
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Desist from financing or giving political support to projects within the
framework of the Justice and Peace process, such as the rural reinsertion
programmes and similar initiatives, that could exacerbate impunity, legitimize the
ownership of assets misappropriated through human rights abuses, and contribute
to further human rights abuses.

Call on the guerrilla to take immediate measures to comply with international
humanitarian law, including releasing all civilians held by guerrilla groups.

Suspend military assistance and all transfers of military and paramilitary
equipment to the Colombian armed forces until the recommendations of the UN
High Commissioner for Human Rights are fully implemented so there is no longer
a clear risk of such assistance and equipment being used to facilitate serious
violations of human rights and international humanitarian law in Colombia. Also,
avoid all transfers of arms and military expertise to any entity (state, company or
individual) which pose a high risk of diversion to illegal armed groups in Colombia
so as to help prevent grave human rights abuses by such groups.
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INTERNATIONAL LAW
AND THE CONFLICT IN COLOMBIA

Several bodies of international law apply to the conflict in Colombia. As a conflict
taking place within the territory of a single state between one or more armed groups
and the acting government, it is classified as an armed conflict of a non-
international character.

International human rights law applies both in peacetime and during armed conflict
and is legally binding on state forces and, sometimes, on non-state actors too.
International humanitarian law (IHL), also known as the laws of war, is binding on all
parties to an armed conflict, including non-state armed groups.

Under international criminal law, individuals incur criminal responsibility for certain
violations of international human rights law, such as torture and enforced
disappearance, and for crimes against humanity and genocide, as well as for serious
violations of IHL, such as war crimes. International law also provides a framework to
address the issue of the right to remedy and reparations for victims.

INTERNATIONAL HUMAN RIGHTS LAW: PROTECTING RIGHTS IN TIMES OF
WAR AND PEACE

Colombia is a state party to the major international human rights treaties, including
the International Covenant on Civil and Political Rights; the International Covenant on
Economic, Social and Cultural Rights; the International Convention on the Elimination
of All Forms of Racial Discrimination; the Convention on the Elimination of All Forms
of Discrimination against Women; the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment; the Convention on the Rights of
the Child; and the International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families. On 27 September 2007 Colombia
signed the International Convention for the Protection of All Persons from Enforced
Disappearance; it has yet to ratify this Convention.

Colombia is also a state party to a number of regional human rights instruments,
including the American Convention on Human Rights; the Additional Protocol to the
American Convention in the Area of Economic, Social and Cultural Rights (Protocol
of San Salvador); the Inter-American Convention to Prevent and Punish Torture; the
Inter-American Convention on the Prevention, Punishment and Eradication of
Violence Against Women; and the Inter-American Convention on the Forced
Disappearance of Persons.

Colombia is legally bound by its obligations under these international and regional
treaties, as well as by relevant customary international law.
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Among the international human rights law obligations most relevant to the conflict
are:

the right to life,

the prohibition on torture and other ill-treatment,

the prohibition on enforced disappearance,

the prohibition on arbitrary detention,

the right to adequate food and housing,

the enjoyment of the highest attainable standard of physical and mental health,
the right to water, and

the right to education.

Actions that are aimed at or are likely to result in the destruction or impairment of
infrastructure necessary for the enjoyment of these rights, including hospitals and
schools, are violations for which the state can be held responsible.

Certain human rights violations, such as torture and enforced disappearance, may
amount to crimes under international law and states are required to make such
violations a criminal offence in domestic legislation.&c They are also required to
establish jurisdiction to prosecute or extradite for prosecution individuals responsible
for such acts, whatever their nationality.®* Under the duty to protect, states are obliged
to bring to justice those responsible for other serious crimes, including summary and
arbitrary killings.

The International Court of Justice has affirmed that international human rights law
applies in time of armed conflict as well as peacetime.® The UN Human Rights
Committee has also affirmed this principle, and added that, with respect to the
International Covenant on Civil and Political Rights: “While, in respect of certain
Covenant rights, more specific rules of international humanitarian law may be
specially relevant for the purposes of the interpretation of Covenant rights, both
spheres of law are complementary, not mutually exclusive” .8

INTERNATIONAL HUMANITARIAN LAW: PROTECTING INDIVIDUALS IN TIME
OF WAR

International humanitarian law (IHL) applies only in situations of armed conflict. It
contains the rules and principles that seek to protect primarily those who are not
participating in hostilities, notably civilians, but also certain combatants, including
those who are wounded or captured. It sets out standards of humane conduct and
limits the means and methods of conducting military operations. Its central purpose
is to limit, to the extent feasible, human suffering in times of armed conflict.

The four Geneva Conventions of 1949 and their two Additional Protocols of 1977 are
among the principal IHL instruments. Colombia is a state party to these treaties and
Additional Protocols. Article 3 Common to the four Geneva Conventions and Protocol
Il 'apply to non-international conflict, but they do not contain detailed rules on the
conduct of hostilities. The rules governing the conduct of hostilities are included in
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Protocol I, which governs conduct in international armed conflict. The rules on the
conduct of hostilities, cited below, are considered part of customary international law
and are thus binding on all parties to a conflict. The study on customary law by the
International Committee of the Red Cross (ICRC) concluded that most of these rules
are binding in non-international armed conflicts, as well as in international conflicts.®
Violations of many of these rules may amount to war crimes. The generally accepted
definitions of these crimes in non-international armed conflict are mostly contained
in the Rome Statute of the International Criminal Court (ICC).

The application of IHL in non-international armed conflicts does not in itself constitute
recognition of the authority or legitimacy of non-state armed groups. Government
authorities may take lawful action against them and their members by all legitimate
means under domestic legislation and members of non-state armed groups can be
prosecuted, tried and sentenced for participating in armed hostilities. Consequently,
and unlike in international armed conflicts, under international law there is no
combatant, or prisoner of war (POW) status, for captured members of the security
forces or of non-state armed groups. However, they must be treated humanely at all
times, as outlined in Common Article 3 and Protocol II, and should be given treatment
equivalent to that accorded to POWs. Civilians are defined in IHL as those who are
not combatants. In the context of the non-international armed conflict in Colombia,
Amnesty International uses civilians to describe people who are taking no direct part
in hostilities.

PROHIBITION ON DIRECT ATTACKS ON CIVILIANS AND CIVILIAN OBJECTS —
THE PRINCIPLE OF DISTINCTION

Article 48 of Protocol | sets out the “basic rule” regarding the protection of civilians
— the principle of distinction. This is a cornerstone of IHL.

“In order to ensure respect for and protection of the civilian population and civilian
objects, the Parties to the conflict shall at all times distinguish between the civilian
population and combatants and between civilian objects and military objectives and
accordingly shall direct their operations only against military objectives.”

According to the Rome Statute of the ICC, intentionally directing attacks against the
civilian population or against individual civilians not taking direct part in hostilities is
a war crime.s Under Article 51(3) of Protocol I, civilians remain protected “unless and
for such time as they take a direct part in hostilities”.

Article 52(1) of Protocol | stipulates that: “Civilian objects are all objects which are not
military objectives.” Article 52(2) defines military objectives as “those objects which
by their nature, location, purpose or use make an effective contribution to military
action and whose total or partial destruction, capture or neutralization, in the
circumstances ruling at the time, offers a definite military advantage.” Objects that do
not meet these criteria are civilian objects. In cases where it is unclear whether a
target is used for military purposes, “it shall be presumed not to be so used” (Article
52(3)).#” Intentionally directing attacks against civilian objects is a war crime.

Military advantage may not be interpreted so broadly as to render the rule ineffective.
To justify under this provision attacks to harm the economic well-being of the
adversary or to demoralize civilians perceived to support one’s adversary in order to
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weaken the ability to fight distorts the legal meaning of military advantage, undermines
fundamental IHL principles, and poses a severe threat to civilians.

PROHIBITION ON INDISCRIMINATE OR DISPROPORTIONATE ATTACKS

Article 51(4) of Protocol | prohibits indiscriminate attacks, which are those “of a nature
to strike military objectives and civilians or civilian objects without distinction.”
Disproportionate attacks, a type of indiscriminate attack, are those that “may be
expected to cause incidental loss of civilian life, injury to civilians, damage to civilian
objects, or a combination thereof, which would be excessive in relation to the concrete
and direct military advantage anticipated” (Article 51(5)). Intentionally launching a
disproportionate attack is a war crime, as is launching an indiscriminate attackse
resulting in loss of life or injury to civilians or damage to civilian objects.® The extensive
destruction and appropriation of property, not justified by military necessity and
carried out unlawfully and wantonly, is also a war crime.®

PRECAUTIONS IN ATTACK

Article 57 of Protocol | requires all parties to exercise constant care “to spare the
civilian population, civilians and civilian objects.” Article 57(2) stipulates:

“(a) those who plan or decide upon an attack shall:

(i) do everything feasible to verify that the objectives to be attacked are neither civilians
nor civilian objects and are not subject to special protection but are military objectives
within the meaning of paragraph 2 of Article 52 and that it is not prohibited by the
provisions of this Protocol to attack them;

(i) take all feasible precautions in the choice of means and methods of attack with a
view to avoiding, and in any event to minimizing, incidental loss of civilian life, injury
to civilians and damage to civilian objects;

(iii) refrain from deciding to launch any attack which may be expected to cause
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a
combination thereof, which would be excessive in relation to the concrete and direct
military advantage anticipated;

(b) an attack shall be cancelled or suspended if it becomes apparent that the objective
is not a military one or is subject to special protection or that the attack may be
expected to cause incidental loss of civilian life, injury to civilians, damage to civilian
objects, or a combination thereof, which would be excessive in relation to the concrete
and direct military advantage anticipated;

(c) effective advance warning shall be given of attacks which may affect the civilian
population, unless circumstances do not permit.”

PRECAUTIONS IN DEFENCE

Warring parties also have obligations to take all feasible precautions to protect civilians
and civilian objects under their control against the effects of attacks by the adversary.
Protocol | requires each party to avoid locating military objectives within or near
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densely populated areas (Article 58(b)). Article 50(3) states that: “The presence
within the civilian population of individuals who do not come within the definition of
civilians does not deprive the population of its civilian character.”

As indicated by the ICRC in its authoritative commentary on the Additional Protocols
to the Geneva Conventions:

“In wartime conditions it is inevitable that individuals belonging to the category of
combatants become intermingled with the civilian population, for example, soldiers
on leave visiting their families. However, provided that these are not regular units with
fairly large numbers, this does not in any way change the civilian character of a
population. "

INTERNATIONAL CRIMINAL LAW

Grave breaches of the Geneva Conventions and Protocol | and other serious violations
of IHL are war crimes. The list of war crimes in Article 8 of the Rome Statute of the
ICC basically reflected, in most cases, customary international law at the time of its
adoption.

Article 86 of Protocol | requires that “[Plarties to the conflict shall repress grave
breaches, and take measures necessary to suppress all other breaches of the [1949
Geneval Conventions or of this Protocol which result from a failure to act when under
a duty to do so.”

Individuals, whether civilians or military personnel, can be held criminally responsible
for such violations. Commanders and other superiors can be held responsible for the
acts of their subordinates. According to Article 86(2):

“The fact that a breach of the Conventions or of this Protocol was committed by a
subordinate does not absolve his superiors from penal or disciplinary responsibility,
as the case may be, if they knew, or had information which should have enabled
them to conclude in the circumstances at the time, that he was committing or was
going to commit such a breach and if they did not take all feasible measures within
their power to prevent or repress the breach.”

Superior orders cannot be invoked as a defence for IHL violations, but they may be
taken into account in mitigation of punishment. This principle has been recognized
since the Nuremberg trials after the Second World War and is now part of customary
international law.

There are several possible mechanisms for investigating the truth about crimes and
bringing to justice perpetrators of IHL violations, in trials which meet international
standards of fairness, cannot result in the imposition of a death sentence and allow
victims and their families to seek and obtain full reparations.

By Colombia: Colombia has an obligation to bring to justice anyone suspected of
being responsible for violations of IHL.

By other states: other states have obligations to conduct criminal investigations
of anyone suspected of grave breaches of IHL during the conflict. If there is sufficient
admissible evidence, states should prosecute the suspect or extradite him or her to
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another state willing and able to do so or surrender him or her to an international
criminal court. In addition to being obliged to exercise universal jurisdiction for grave
breaches of the Geneva Conventions and Protocol |, states are permitted to exercise
universal jurisdiction for other serious violations of IHL. If there is sufficient admissible
evidence states should also prosecute, extradite the suspects to another state willing
and able to try them, or surrender them to an international criminal court.

By the ICC: Colombia is a state party to the Rome Statute of the ICC.22 However,
Colombia invoked Article 124 when it ratified the Statute. This allows a state party to the
Rome Statute to reject the jurisdiction of the ICC to investigate war crimes for a period
of seven years. The ICC will, therefore, not have jurisdiction over war crimes committed
by its nationals or on its territory before November 2009, although the ICC still has
jurisdiction over genocide and crimes against humanity. However, Colombia could still
recognize the ICC’s jurisdiction on its territory by making a declaration under Article
12(3) of the Statute, or the situation in Colombia could be specifically referred to the ICC
by the UN Security Council, in accordance with Article 13(b) of the Rome Statute.

In addition to war crimes and genocide, the ICC also has jurisdiction over crimes
against humanity. According to the Rome Statute, certain acts, if directed against a
civilian population as part of a widespread or systematic attack, and as part of a state
or organizational policy, amount to crimes against humanity. Such acts include
murder, extermination, enslavement, deportation or forcible transfer of population,
imprisonment or other severe deprivation of physical liberty in violation of fundamental
rules of international law, torture, rape and other sexual crimes, and enforced
disappearance. Crimes against humanity can be committed both in times of peace
and during an armed conflict.

INTERNATIONAL LAW AND REPARATIONS

The rules governing the responsibility of states have been incorporated into the 2001
International Law Commission’s Articles of Responsibility of States for Internationally
Wrongful Acts. These Articles codify the law on state responsibility and were
commended to governments by the UN General Assembly in 2002.% Article 31 states
that: “The responsible State is under an obligation to make full reparation for the
injury caused by the internationally wrongful act... Injury includes any damage,
whether material or moral, caused by the internationally wrongful act of a State.”
Internationally wrongful acts include violations of a state’s obligations under customary
and conventional international law.

The right to reparation of individual victims is also well established in international
human rights law.** The Customary International Humanitarian Law® study by the
ICRC concludes in Rule 150: “A state responsible for violations of [IHL] is required
to make full reparation for the loss or injury caused.” In addition, the Basic Principles
and Guidelines on the Right to Remedy and Reparation for Victims of Gross Violations
of International Human Rights Law and Serious Violations of International
Humanitarian Law,% enshrines the duty of states to provide effective remedies,
including reparation to victims. This sets out the appropriate form of reparation,
including, in principles 19-23, restitution, compensation, rehabilitation, satisfaction
and guarantees of non-repetition.
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International human rights law focuses primarily on the obligations of states and
therefore does not create obligations in respect to non-state armed groups, except the
obligation of the state to exercise due diligence to prevent, punish, investigate or redress
the harm caused by such actors. The ICRC notes that non-state armed groups are
required to respect IHL. While the question as to whether non-state armed groups are
under an obligation to make full reparation for IHL violations is unsettled,”” practice
indicates that such groups are required to provide a measure of appropriate reparation.s

DOMESTIC HUMAN RIGHTS SAFEGUARDS

For International law and standards to be effective, they must be properly implemented
at the domestic level. Colombia has developed strong domestic human rights legal and
institutional safeguards. Under the provisions of the 1991 Constitution key mechanisms
were created, such as writs of protection of fundamental rights. New state institutions
were also established, such as the Constitutional Court and the Human Rights
Ombudsman, which have played a key role in safeguarding human rights:

The Constitutional Court

The Court plays a key role in ensuring that the human rights provisions enshrined in
the Constitution are upheld, at least in principle. Among its most important human
rights decisions was the 1997 ruling that upheld civilian jurisdiction over human rights
violations committed by the security forces. The Court has also restricted the
president’s ability to impose extraordinary measures that limit or suspend rights.

The Human Rights Ombudsman

The constitutional role of the Human Rights Ombudsman, which forms part of the
Public Ministry, is to oversee the “promotion, exercise and dissemination of human
rights”. Although the Office of the Human Rights Ombudsman has no role in criminal
investigations, it has provided an important and accessible point for receiving
complaints of human rights abuses and providing advice to victims. It has also been
effective in drawing attention to continuing human rights abuses by analysing human
rights issues and joining national debates relevant to human rights.

Writs of protection

The 1991 Constitution also expanded citizens’ rights by introducing writs of protection
of fundamental rights (futelas) under which court action can be requested by an
individual if he or she feels their constitutional rights are being violated and if there is
no other legal recourse. For example, given the Colombian state’s failure to implement
existing measures to assist them, displaced people have often exercised writs of
protection of fundamental rights to force the state to comply with its obligations.

Other state institutions
Two other state institutions have played an invaluable role in ensuring that at least
some of those responsible for committing human rights abuses are held to account:
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The Office of the Procurator General — which is responsible for carrying out
disciplinary investigations into, among other things, the responsibility of public officials
in human rights violations — has imposed disciplinary sanctions against many senior
military officers implicated in human rights violations.

The Human Rights Unit of the Office of the Attorney General — which is responsible
for criminal investigations and prosecutions of all those accused of human rights
abuses — has made important rulings on several emblematic and long-standing
human rights cases. Both of these institutions are also playing a key role in
investigating the links between paramilitaries and state officials.

Despite the important role played by these institutions and mechanisms, they
continue to suffer from a lack of resources and inadequate protections for its
employees. The government has also on occasions attacked and sought to weaken
some of these human rights safeguards. To be truly effective these institutions and
mechanisms must be protected and even strengthened.
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