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UNITED STATES OF AMERICA
FAILING THE FUTURE

Desath Penaty Developments, March 1998 - March 2000t

- “Threeor four hundred years ago, cops used to catch people like Reich just to kill them.
Capital punishment they called it.”
- “You're kidding.”

The Demolished Man, by Alfred Bester, set in the year 2301

Clinging to the past: The US death penalty in an increasingly abolitionist world

In 1951, the year that Alfred Bester published hiscritically acclaimed sciencefiction novel The
Demolished Man?, his country executed 105 prisoners. It wasthelast timethat the USjudicial
death toll reached threefiguresinasingle year. Its 98 executionsin 1999, however, brought the
United States closer to repeating this ignominious record than in any year since then. Unless
the country’ sleaders adopt avision of modern justice hitherto markedly absent, it will not belong
before the USA repeats or exceeds its 1951 total. However, having reopened the Pandora's
box of judicia killing in 1977, few US leaders seem inclined to close it again.

Not long before publication of The Demolished Man - a story of a world in which
capital punishment has long gone - the internationa community produced its own blueprint for
the future. The Universal Declaration of Human Rights, adopted on 10 December 1948, thefirst
Human Rights Day, imagined a world in which the rights to life and freedom from crud,
inhuman or degrading punishment were fully respected. One measure of progress towardsthis
end is the number of countries that have stopped using the death penaty. 1n 1948 there were
only eight abalitionist countries; in 1998 and 1999 a one, nine more countries abolished the death
pendty for al crimes3 By March 2000, 108 countries were abolitionist in law or practice.

For abrief moment in 1972, when the US Supreme Court ruled that the death penaty
as it was then applied violated the Constitution, it seemed that the USA might be ready to
consider abolition. However, states enacted new capital statutes, the Court lifted the moratorium
on executions in 1976, and the modern eraof USjudicid killing began on 17 January 1977 with
the firing squad execution of Gary Gilmore in Utah. Today, the laws of 38 US dtates, as well

! Thisisonein aseries of “US death penalty developments” reports researched and written at
Amnesty International’ s International Secretariat since the publication in 1987 of its 245-page report, United
Sates of America: The Death Penalty (AMR 51/01/87). The previous issue, A Macabre Assembly Line of Death:
Death penalty developmentsin 1997 (AMR 51/20/98, April 1998), gave some details from the first quarter of
1998.

2 Originally released in Galaxy magazine, The Demolished Man was published in book formin 1953,
and became the first winner of the Hugo Award for Best Novel. Alfred Bester died in Pennsylvaniain 1987.

31998: Azerbaijan, Bulgaria, Canada, Estonia, Lithuania and the United Kingdom; 1999: East Timor,
Turkmenistan and Ukraine. Latvia abolished the death penalty for ordinary crimesin 1999.

Amnesty International April 2000 Al Index: AMR 51/03/00
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as federal and military law, alow for the death penalty, and recent o
. . . Executionsin the USA
years have seen the pace of execution rise dramaticaly. In 1998, only 1977 - 1
China and the Democratic 1978 - 0
Republic of Congo (DRC) were known to have judicially executed 1979 - 2
more prisoners than the USA and in 1999 only China, DRC, Iran and 1980 - 0
Saudi Arabia had higher execution totals.* 1981 - 1
1982 - 2
Between January 1977 and the end of March 2000, atotal of 1983 - 5
625 prisoners were put to death in 30 US states. Sixty per cent of ig:g: ig
these executions occurred in the past five years a one, and 30 per cent 1986 - 18
(193) since 1 January 1998. In 1999, the USA executed prisoners at 1987 - 25
the rate of one every three working days. More prisoners have been 1988 - 11
put to death in the first three months of the new century in the USA 1989 - 16
than were executed in any one of the first 15 years following 1990 - 23
resumption. 1991-14
1992 - 31
Amnesty International opposes the death pendty 1993-38
- : : 1994 - 31
unconditiondly. It believes that every death sentence is an affront to 1095 - 56
human dignity, every execution a symptom of, not a solution to, a 1996 - 45
culture of violence. The death pendlty is acrud, falible and outdated 1997 - 74
punishment, whose use in the USA continues to be arbitrary, racially 1998 - 68
and socially biased, as well as prone to error. One of the eight 1999 - 98
wrongful capital convictions that emerged during 1999 was of a man 2000 - 27
who came within 48 hours of execution in 1998 after 16 years on death TOTAL - 625
row, before being provedinnocent by agroup of students and released (to 31 March 2000)

in February 1999. In the first 12 weeks of 2000 alone, three more

prisoners were acquitted of the murders for which they had previoudy

been sentenced to die. Between them they had spent nearly two decades on death row before
being exonerated.

I ssues of guilt and innocence aside, thisreport isabout people convicted of bruta crimes
againgt their fellow human beings. The 166 individuals put to degth in the USA in 1998 and 1999
were convicted of killing some 230 people. During the past two years, Amnesty International
activists worldwide have sent hundreds of thousands of appeals urging US authorities not to add
to the death toll. Such campaigning does not seek to bdlittle the magnitude of the crimes or their
conseguences. As an organization which works on adaily basis with, and on behalf of, victims

41n 1998, China (1,700 - total believed to be higher), DRC (more than 100); USA (68) and Iran (66)
accounted for 86 per cent of the world's known executions. The recorded totals in 1999 were China (1077 - total
believed higher), Iran (165), Saudi Arabia (103), and DRC (100), and USA (98) - 85 per cent of world total.
Hundreds of executions were reported in Irag, but Al was unable to confirm most of the reports.

Al Index: AMR 51/03/00 Amnesty International April 2000
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of human violence, Amnesty International has the greatest sympathy for people who have lost
relatives and loved ones to murder. Their suffering is immeasurable, and should not be
overlooked by those working to find solutions to violent crime. In seeking such solutions,
however, those in power have an obligation to provide leadership in setting certain minimum
standards of behaviour. Midway through the 20" century, the US Supreme Court emphasized
that “evolving standards of decency” must continue to shift the definition of cruel and unusual
punishment -- banned under the US Condtitution -- as society becomes more enlightened.® It
isto the USA’ s shame and increasing isolation, that at the beginning of anew century, much of
the country’ sjudicid and political leadership has still not recogni zed the inherent and irrevocable
indecency of the death penalty.

An example of the USA’s growing isolation in an increasingly abolitionist world was
evident on 3 March 2000. On that day, the International Crimina Tribunal for the former
Yugodavia sentenced Bosnian Croat General Tihomir Blaskic to 45 years in prison for war
crimes and crimes against humanity, including ordering the murder of more than 100 men,
women and children. For the internationa community has agreed that, even for what are
commonly considered to bethe worst crimesin theworld, the death pendlty is not an appropriate
response in modern day society. On the same day that General Blaskic was sentenced, the
USA executed its 20" prisoner of the new century. These 20 individuas- and the seven others
executed by the end of March - included three young men executed for murders committed
when they were children (page 55), a man whose severe mental illness had been left untreated
before his crime (page 59), a 62-year-old great-grandmother diagnosed with Battered Woman
Syndrome (page 41), a man whose possible wrongful conviction led the President and Prime
Minister of France to intervene on his behaf (page 74), and a father who, evidence strongly
suggests, would have received a life prison term if histria jury had understood its sentencing
options (page 51).

There are positive signs amidst this relentless conveyor belt of death, however. During
1999, legidative efforts to reintroduce the death penalty in lowa, Maine, Massachusetts and
Michigan failed.® Opinion polls indicate a waning in popular support for the death pendty in
some states. The religious community, long seen as the “deeping giant” of US abalition, has
become more voca as national and internationa opposition to the death penalty grows. An
increasing number of relatives of murder victims are speaking out againgt the death penalty,
countering those politicians who justify executions in the name of “victims' rights’. Inlinewith
international standards, in 1999 Montana became the 15" of the 38 US death pendlty states to
ban the use of capital punishment against child offenders, and South Dakota recently became
the 13" to ban the execution of the mentally retarded. In November 1999, a US Senator from

5 Trop v Dulles (1958)

6 Twelve states, and the District of Columbia, do not have the death penalty: Alaska, Hawaii, lowa,
Maine, Massachusetts, Michigan, Minnesota, North Dakota, Rhode Island, VVermont, West Virginia, Wisconsin.

Amnesty International April 2000 Al Index: AMR 51/03/00
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Wisconsin introduced the Federal Death Penalty Abolition Act, and called for amoratorium on
executions in individua states. On 31 January 2000, the Governor of Illinois announced a
moratorium on executions in his state on account of its “shameful” record of wrongful
convictions, a move which might just encourage officials at federal level and in other states to
begin to think what until now for them has been the unthinkable -- life without the death penalty.

Al Index: AMR 51/03/00 Amnesty International April 2000
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38 states Executions Death row Child MR Exonerated
2 federal 1998 1999 1977-99 2000 @ 1/1/2000 offenders| ban? 1973-2000
Alabama 1 2 19 2 185 12 2
Arizona 4 7 19 2 121 3 4
Arkansas 1 4 21 40 1 T
California 1 2 7 1 561 n/a 3
Colorado 0 0 0 1 5 n/a T
Connecticut 0 0 0 7 n/a

Delaware 0 2 10 18 0

Florida 4 1 44 2 389 4 19
Georgia 1 0 22 134 3 T 6
ldaho 0 0 1 21 0

Illinois 1 1 12 160 n/a 13
Indiana 1 1 7 43 0 T 2
Kansas 0 0 0 3 n/a T
Kentucky 0 1 2 39 2 T
Louisiana 0 1 25 87 3 3
Maryland 1 0 3 17 n/a T 1
M ississippi 0 0 4 63 5

Missouri 3 9 41 1 83 2 2
Montana 1 0 2 6 n/a

Nebraska 0 0 3 9 n/a T

Nevada 1 1 8 89 2

New Hampshire| 0 0 0 0 0

New Jer sey 0 0 0 16 n/a

New Mexico 0 0 0 5 n/a T 4
New York 0 0 0 5 n/a T

North Carolina| 3 4 15 224 1 3
Ohio 0 1 1 199 n/a 2
Oklahoma 4 6 19 4 149 1 7
Oregon 0 0 2 27 n/a

Pennsylvania 0 1 3 232 3 2
South Carolina| 7 4 24 67 4 3
South Dakota 0 0 0 3 0 T
Tennessee 0 0 0 101 n/a T

Texas 20 35 199 12 462 26 7
Utah 0 1 6 11 0

Virginia 13 14 73 3 31 2

Washington 1 0 3 17 n/a T 1
Wyoming 0 0 1 2 0

US Government| O 0 0 21 n/a T

US Military 0 0 0 7 n/a

TOTALS 68 98 598 27 3659 74 14 86

Notes;  Figures for this year's executions as of 31 March 2000.
Child offenders: under 18 at time of crime (n/a = not applicable [18 minimum age for death penalty])
MR ban? T = The execution of the mentally retarded forbidden under state law.
The number of individuals under sentence of death is actually 3652, as the total of 3659 includes seven
prisoners sentenced to death in more than one state.
The total number of people sentenced to death and later exonerated is 87 (one man was sentenced to
death in Massachusetts in 1971 under earlier death penalty laws, and released in 1982)
Sources: Criminal Justice Project of the NAACP Legal Defense and Educational Fund, New Y ork; Death Penalty
Information Center, Washington, DC; Amnesty International, International Secretariat, London, UK

Amnesty International April 2000 Al Index: AMR 51/03/00
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Blurred lines, failed leader ship: The politics of executions

“Maybe there are circumstances in which historically one can justify [the death penalty].
I’m not sure there are any more. | hope we will be in for a season of serious
reexamination of that issue.” Reverend Philip Wogaman, 13 February 2000

On 13 February 2000, the senior minister at the Foundry Methodist Church in Washington, DC,
called for areconsideration of the death penalty at a service attended by President Bill Clinton.
At apress conference three days | ater the President stated that if he were still a state governor,
he would “look very closely at the situation... and decide what the facts were’, but that he did
not see the need for a moratorium on federal executions. He said that Governor Ryan’s
moratorium in Illinois was “probably a courageous thing to do, because a majority of the
American people support capita punishment, asdo |.”

Seven and a half years earlier, during the 1992 US presidential campaign, Bill Clinton,
then Governor of Arkansas, broke off campaigning in New Hampshire to return to his home
state and oversee the execution of severely mentally impaired Ricky Ray Rector. That
execution violated international standards, as have many of the more than 400 executions across
the USA that have been carried out since President Clinton took office on 20 January 1993. It
seems that, as far as the death penalty is concerned, little has changed since 1992. Reacting to
perceived public support for executions, many leading US politicians, at federal and state level,
continue to express their support for the death penalty and for expansion of its scope if
“appropriate’. Few, for example, will refer to the 1998 report on the use of the death penalty
in the USA by the United Nations Specia Rapporteur on extrgjudicial, summary or arbitrary
executions (hereafter “ Special Rapporteur), which said that expansion of the death penalty
contravenes international standards.”

The Specia Rapporteur’s report, highly critical of the USA’s use of the death penalty,
appears to have been largely ignored by the US Government.  For example, the report had
concluded that “a serious gap exists between federa and state governments, concerning
implementation of international obligations undertaken by the United States Government.” Far
from offering the leadership necessary to begin to remedy this situation and stop state-level
abuses, the US Government has, for example, reconfirmed its policy of alowing individua states
to violate internationa law in the case of children accused of capita crimes. In 1999, the US
Solicitor General filed an amicus curiae brief in the Supreme Court urging the court not to
examine the USA’ sobligationsin relation to the international ban on the use of the death penalty

" E/CN.4/1998/68/Add.3: Report of the Special Rapporteur on extrajudicial, summary or arbitrary
executions: Mission to the USA. For more on this report, see A Macabre Assembly Line of Death: Death Penalty
Developmentsin 1997 (AMR 51/20/98, April 1998).

Al Index: AMR 51/03/00 Amnesty International April 2000
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againgt child offenders -- those under 18 at the time of the crime (see page 52). Three more
child offenders have been executed since then. Others have been sentenced to death.

At the state level, Texas continues to lead the country’ s resort to judicid killing, by far
outdripping any other state in sheer numbers of executions. On 12 January 2000, Earl
Heiselbetz became the 200" prisoner executed in Texas since it resumed state killing in 1982,
The increasing rate of execution isillustrated by the fact that more than 120 of these executions
have been carried out since January 1995. This means that in the past five years, Texas has
executed more prisoners than any other US state has done over a period of more than two
decades. Indeed, the Texas rate of execution is higher than for most countries, and stands in
stark contrast to the global abolitionist trend. The more than 120 executions since January 1995
include many carried out in violation of international standards. Examples from the past two
years included the execution, in violation of international law, of three prisoners for crimes
committed when they were children.® In March 2000, Texas accounted for a third of the
country’s 74 child offenders on death row.

Amnesty International has long held that the quality of court-appointed defence
representation for low-income capital defendantsin Texas has often failed to meet international
minimum standards. Recent research concluded that court-appointed lawyersin criminal cases
in Texas “are frequently not provided with proper financia incentivesto vigoroudy defend their
clients nor are they provided with sufficient resources. Most disturbingly, the current system
appears to provide alower standard of justice for the state's poor.”®

Ricky Eugene Kerr was scheduled to be executed on 25 February 1998. The Texas
Court of Criminal Appealsrefused to stop the execution despite being presented with an affidavit
from Kerr’s court-appointed lawyer, admitting that he did not understand the appeals process.
The lawyer had failed to raise a single issue in the apped, essentidly filing a blank piece of
paper with the appeals court. Dissenting from the maority refusal to stay the execution, Judge
Morris Overstreet called the appeal a“non-agpplication” for post-conviction relief, and warned

8 The only other jurisdiction in the world known to have executed as many child offenders in the same
period isthe state of Virginia. Iranisthe only country apart from the USA known to have executed as many
child offendersin the past decade - it has put three child offenders to death since 1990.

% The study surveyed the opinions of judges, prosecutors and defence attorneys. For example, it found
that 90.3 per cent of prosecutors, and 87.3 per cent of judges who responded, reported that court-appointed
lawyersin criminal cases devote lesstimeto their indigent client than to those who hire them privately. Also
65.6 per cent of prosecutors and 66 per cent of judges noted that court-appointed lawyers “put on aless
vigorous defense” than they do in similar cases where they are retained privately. And Justice for Some: Indigent
Criminal Defensein Texas. Allan K. Butcher and Michael K. Moore, University of Texas. 15 March 2000.

Amnesty International April 2000 Al Index: AMR 51/03/00
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that the Court would have “blood on its hands’ if Kerr was executed.*® An experienced appeal
lawyer intervened and a federal judge stopped the execution 48 hours before it was due. US
District Judge Orlando L. Garcia caled the appointment of an inexperienced lawyer, whose
health problems meant that at times hewastooill to work, “acynical and reprehensible attempt
to expedite execution at the expense of al semblance of fairness and integrity.” !

In the light of such cases, in 1999 a bill was passed by both houses of the Texas
legidatureto improvethe selection of lawyersfor low-income defendants. However, on 20 June
1999, it was vetoed by the Texas Governor, who aso reportedly opposed a bill introduced to
prohibit the use of the death penaty against mentaly retarded defendants in line with
international standards, which failed to be enacted in 1999.12

Regrettably, the example set by Texas in the area of the death penalty appears to be
attractive to other jurisdictions looking to execute more efficiently and quickly. Officids from
New Mexico and Tennessee, preparing for their first executions since 1960, visited the Texas
lethal injection chamber in September 1999 to learn from Texas expertisein judicia killing. Two
officials from the New Mexico Department of Correctionswitnessed the execution of Richard
Wayne Smith on 21 September as part of their visit. A spokesperson for the Texas Department
of Criminal Justice noted that “ representatives of the federal government” have also visited the
state’'s death chamber.’*  On 23 February 2000, with bills pending in the Alabama legidature
proposing that the state switch to letha injection from the electric chair, three Alabama
correctional officias visited the Texas death chamber to learn from the execution of Cornelius
Goss that evening.*

Perhaps more disturbing than these officia vigits to the Huntsville death chamber are
efforts by some states to imitate the Texas rate of execution. In December 1999, Florida's
Governor announced hisaim to speed up the appeal s process, despite his state’ sappalling record

10 0n 15 July 1998, the Texas Court of Criminal Appeals dismissed the appeals of LaRoyce Lathair

Smith and Paul Colella because their state-appointed lawyers had filed them too late. Judge Overstrest,
dissenting, said that such a decision “borders on barbarism”. In 1999 Texas passed an amendment to the Code of
Criminal Procedure to allow such defendants to go back into court and be appointed a new attorney.

1 Kerr v Johnson, 24 February 1998.
12 pallas Morning News, 19 May 1999, and New Y ork Times, 18 August 1999. On 1 September

1999, abill cameinto effect in Texas relating to procedures for dealing with inmates with an incompetency claim,
that is, those who do not understand the reason for, or reality of, their execution.

18 Associated Press, 12 September 1999. A Philippines government official has also reportedly
witnessed a Texas execution. See A Macabre Assembly Line of Death (AMR 51/20/98, April 1998).

14 Birmingham News, 24 February 2000.

Al Index: AMR 51/03/00 Amnesty International April 2000
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on wrongful capital convictions®®. Inanewsreease, herading atwo-day special session of the
legidature aimed at passing such reforms, the Governor said: “Since 1994, criminals have
murdered more than 4,000 people in our state. During that same time, only 12 convicted
murderers have been executed. And the delays keep increasing, not decreasing... Justice
delayedisjustice denied. Our god isto have capital cases resolved within five years’.*6 Brad
Thomas, policy advisor to the Florida Governor said: “What | hope is that we become like
Texas. Bring in the witnesses, put them [the inmates] on a gurney, and let’s rock and roll.”’
One of the legidators who supported the proposals at the specia session from 5 to 7 January,
was Republican Representative Ken Pruitt. He received a standing ovation from families of
murder victims present at the session, when he urged legidators to vote for the reforms. “The
families of victims have watched the courts give the benefit of the doubt to the killers of their
mothers and daughters and fathers and sons. For the most part, the courts have shown little
deference to the legidature. They want to be the policymakers of thisstate. Andit’sclear we
have to draw the linein the sand... It'stime for justice.”'® The Death Penalty Reform Act of
2000 was approved by the state legiature on 7 January, and signed into law by Florida's
Governor. It issaid to be modelled on the law in Texas, and sets time limits and deadlines on
appeals.*®

In his State of the State speech on 1 February 2000, Governor Siegelman of Alabama
echoed his Florida counterpart: “The families of murder victims must relive their tragedies year
after year after year asendless, senseless and needless appeal s clog our court systems. Justice
delayed is judtice denied. And justice takes too long in death penalty cases... Enough is
enough.” Two weeks later, the Governor and Attorney General of Alabama announced that
they had requested the Alabama Supreme Court to “streamling” the appeal's process in capital
cases to speed up executions. Attorney General Bill Pryor added: “1 believe strongly that this
is a bipartisan issue and | appreciate Governor Siegelman’s leadership on this issue.?°

15 Florida has released 19 wrongly condemned inmates since 1973, more than any other state (including
Illinois, where the Governor has reacted to the rate of wrongful capital conviction with a moratorium on
executions). Also, therate of trial errors requiring re-sentencing or retrial found by the Florida Supreme Court in
its automatic review of new death sentences remains alarmingly high. In 1998 the court found errorsin 77 per
cent of cases, and in the first eight months of 1999 this rose to 83 per cent.

16 Governor Bush, Senate and House Leaders Call Special Session on Death Penalty Reforms. News
Release, 9 December 1999.

17 Bush backs off firm limits to death row appeals. St Petersburg Times, 5 January 2000. The gurney is
the trolley to which the prisoner is strapped for lethal injection.

18 Constitutional issues remain after death penalty session. Florida Bar News, 15 January 2000.
1% Florida lets speed govern executions. Chicago Tribune, 28 February 2000.

2 gegelman and Pryor Call for Changesin Death Penalty Appeals Process. Ask Alabama Supreme
Court to Eliminate Two-Tiered Review of Capital Cases. News Release, 14 February 2000.

Amnesty International April 2000 Al Index: AMR 51/03/00
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While the reaction of the Alabama Supreme Court remained to be seen at the time of
writing, the Florida Supreme Court responded to the measures newly enacted by the Florida
Governor by suspending them on 7 February while it considers if they are condtitutional. The
Speaker of Florida's House of Representatives reacted angrily about “unelected judges’
thwarting the legidature and the Chairman of thelegidature’s Criminal Justice and Corrections
Council threatened to introduce a congtitutional amendment to cut the state Supreme Court out
of the death penalty appeals process.? Republican legidators proposed theintroduction of abill
that would alow Governor Jeb Bush, whose administration had been criticized in 1999 for aplan
to seek “ideologicaly compatible” candidates for judicial vacancies, to appoint two new justices
to the Supreme Court.?? One leading Republican representative who expressed his support for
such ahill, said: “The court in genera has been obnoxious and way out of line. Because of a
very lax, very liberd judiciary, a convicted capita felon has been able to file 12 appedls and
spend 15 years before the execution is carried out.” 23

The politics of executions regularly threatens to blur the lines between the judiciary and
the legidature. In his 1998 report on the USA, the UN Special Rapporteur expressed his
concern that “the politics of the death penalty, particularly during election campaigns, raises
doubts as to the objectivity of its imposition.”?* Furthermore, he wrote that the system of

21 Assault on the courts. St Petersburg Times, 13 February 2000. In an attempt to keep politics out of
the judicial appointment system, Florida operates a system of Judicial Nominating Commissions, which screen
applicants for judges and recommend finalists to the Governor. The Supreme Court Justices face a“ merit
retention vote” at thefirst general election that occurs after they have been in office for more than one year. If
retained by the electorate, the Justice serves a six-year term before facing the voters again.

2 |nan article on 1 October 1999 entitled, Plan would find judges compatible with Bush, the &t
Petersburg Times published details of an internal e-mail sent to Governor Bush on 13 August from one of his
legal advisors, Deputy General Counsel Frank Jimenez. The latter suggested a plan of how to encourage people
with views “ideologically compatible’ to the Governor’sto apply for judicial vacancies. The paper also noted
that earlier in the year, the Bush administration had talked to Christian Coalition leaders and had asked this
conservative religious group to submit names of possible judicial applicants. In an open letter to the Florida Bar
Association on 1 November, Governor Bush gave assurances that he supports the independence of the judiciary,
and had never endorsed or supported the plan outlined in the e-mail.

2 Plan in works to expand state Supreme Court. Miami Herald, 4 March 2000. On 14 March, shortly
before he was due to appear before the court to defend the new death penalty legislation, Representative Feeney
apologized to the court for his earlier remarks to the Miami Herald.

2 The Special Rapporteur noted that he had met with “several lawyers and members of the bar in
different states who acknowledged having received letters from judges requesting financial contributions for their
campaigns for re-election”, and raised his concern about what effects such electioneering may have. A recent
survey of county judgesin Texas found that roughly athird took into consideration whether an attorney is a
political supporter or has contributed to their campaign in the process of appointing lawyers for low-income
criminal defendants. And Justice for Some: Indigent Criminal Defense in Texas (op.cit.). Reportedly, in 1998 a
study sponsored by the Texas Supreme Court, Office of Court Administration, and the State Bar, into the
Public’s Trust and Confidence in the Courts and the Legal Profession in Texas, found that 43 per cent of Texans
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election of judgesto relatively short terms of officein the vast mgority of US stateswhich alow
for the death penaty “may risk interfering with the independence and impartiality of the
judiciary.”? Recent developments in Colorado, where judges are appointed by the Governor
for two years and thereafter voted in or out of office, demonstrate the risk that the appointment
and retention of judges can become politicized. In 1999, Colorado’ s first death sentences were
passed under a 1995 law removing the sentencing decision from the 12-person jury and giving
it to apane of three judges. For a death sentence to be handed down, all three judges must
agree. During 1999, three-judge panels sentenced two defendants to death and four to life
imprisonment. Two of the latter were spared after onejudge voted for life. Frustrated by these
decisions,interpreted by some death penalty supporters asasingle judge from outside the county
where the crime occurred being able to block executions on grounds of conscience, Colorado’s
Senate President set about introducing legidation to replace the three-judge panel system with
thetria judge. Hislatest effort was narrowly defeated in the Colorado Senate on 24 March
2000 amidst accusations that he was trying to influence the sentencing outcome of an ongoing
capitd trial.%®

Another sponsor of such legidative effortsin Colorado is a Senator whose support for
executions is reported to have been strengthened by the murder of his own aunt, saying: “The
target I’mlooking for isincreased use of the death penalty. I’ m sick and tired of violent murders
going on and judges coddling convicted murderers.”?” The Senator flew to Oklahoma on 7
March 2000 to witness the execution of the man convicted of murdering his aunt, scheduled for
the first few minutes of 9 March. Loyd LaFevers execution was stayed by the courts shortly
before it was due to be carried out after new DNA evidence threw his guilt in the crime into

felt that campaign contributions made to judges have a “very significant” effect on the decisions judges makein
the courtroom; a further 40 per cent felt this effect to be “ somewhat significant”.

2 |n March 2000, the death penalty became an election issue between two candidates running for the
Ilinois Supreme Court. A television commercial for one candidate, appeal court judge Morton Zwick, accused
his opponent, county court judge Thomas Fitzgerald, of overseeing a court system that has “ sent innocent men
to death row, while killers walk the streets. Fitzgerald wants promotion to the Supreme Court. We deserve
better.” Zwick attacks Fitzgerald on death sentence issue. Chicago Tribune, 9 March 2000. The Chicago Bar
Association called the advertisement unethical and misleading.

% The bill was defeated 16-18 after the Senate refused to postpone the vote. The Senate President’s
initial proposal to delay the vote was seen by some legislators as an attempt to influence the outcome of
proceedings against George Woldt, who had been found guilty of capital murder in an El Paso County court on 23
March (The three-judge panel to decide his sentence was named on 24 March). The Senate Minority Leader
claimed that he heard the Senate President say that he wanted to keep the pressure on the El Paso County courts.
Lucas Salmon, Woldt's co-defendant, was sentenced to life imprisonment without parole in 1999 after one of the
three judges refused to vote for death, an outcome which had angered the Senate President among others. Vote
retains 3-judge panelsin death penalty cases. Denver Post, 25 March 2000.

2" Denver Post, 24 January 2000.
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doubt. The Colorado Senator reportedly said: “It isan absolute insult to let this guy continue to
breath Oklahoma air... How could a court say we need to give this guy additional time?’28

In Cdifornia, newly-elected Governor Davis was criticized during 1999 for making
support for the death pendty part of the qualification for judicia appointments. A law professor
who spoke to severa of the candidates for posts as judges said that they had come away from
ther interviews “absolutely traumatized” by the questioning about their position on the death
pendty: “None of the candidates indicated that they thought the death penalty was the greatest
thing since diced bread. That iswhat Davisisrequiring.”?® In February 2000, Governor Davis
concept of an independent judiciary was caled into question when he reportedly told journalists
that the judges he gppoints should follow his politica viewsor step down: “My appointees should
reflect my views. They are not there to be independent agents. They are there to reflect the
sentimentsthat | expressed during the campaign [for election to governor].” When asked what
would happen if they arrived at views contrary to his, Governor Davis was reported to have
respondedthat they “shouldn’t beajudge. They should resign.” He continued: “ Obvioudy judges
have to follow the law. But in interpreting the law, | expect that they keep faith with the
representations that | made to the electorate. Otherwise, we are doing agreat disserviceto the
democratic system.”0

In Idaho, a county judge, elected to afour-year term in 1997, drew widespread anger
following his decision in mid-1999 to sentence Scott Y ager to life imprisonment without parole
rather than death for the 1998 killing of a police officer.3! The judge ruled that he could not
sentence him to death under the aggravating factors that make a murder eigible for the death
penalty under the Idaho Code. In response to this case, newly-elected Idaho Governor Dirk
Kempthorne proposed legidation to ensure that killing a police officer is a clear aggravating
factor for which judges may consider imposing the desth penalty. The resulting bill was
ovewhemingly approved by the Senate on 24 February 2000, passed by the House of
Representatives by 60 votes to seven on 29 March, and passed to the Governor for signature.

2 Court upholds execution stay for Oklahoma County killer. TulsaWorld, 9 March 2000.
2 Los Angeles Times, 13 November 1999.

30 Associated Press, 29 February 2000. Governor Davis was in Washington DC for the National
Governors Association meeting.

%L For example, the Idaho police chaplain called for the judge to be removed: “If aman looks that hard
for areason not to impose capital punishment, he should not be sitting on the bench in a capital case.”
Spokesman-Review, 19 August 1999.
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At federal level, judges are
appointed for life. The risk that their
appointment can become politicized
according to their perceived record on the
death penaty was apparent in 1999 in the
case of Judge Ronnie White, the first
African-American to sit on the Missouri
Supreme Court. He was nominated by
President Clinton to be a federa district
judge. However, the US Senate voted to
reject the nomination, in part, because of
Judge White' salleged rel uctance to support
death sentences. The Republican Party’s
campaign against Judge White was led by
Missouri Senator John Ashcroft, running for
re-election on a pro-death penalty platform.
He depicted the judge as*“pro-crimina” and
the mogt anti-desth pendty judge on the
Missouri Supreme Court. Y et, Judge White
had affirmed the death sentencein 41 out of
59 capital cases that had come before him,
and in 10 of the 18 cases in which he voted
against the death sentence, he was in the
company of aunanimouscourt.®? Earlierin
the year, Senator Ashcroft had made clear
his aim to limit the powers of federal judges
over state court decisons. Inareply, dated
7 July 1999, to an Amnesty International
member in Sweden who had expressed
concern about the death pendty, Senator
Ashcroft wrote: “As a Senator, | have
supported legidation to sreamline the
appeds process and bring an end to the
endless second-guessing of State court
convictions by federa judgesfar removedin
time and place from theinitial conviction. In
the 106" Congress, | will continueto fight to
reduce the process.”

In his 1998 report on the death penalty in the USA,
the UN Special Rapporteur on extrgjudicial, summary
or arbitrary executions wrote that laws increasing the
number of crimes which are eligible for the death
penalty contravene the restrictive intent of article 6(2)
of the International Covenant on Civil and Political
Rights. Y et aggravating factors continue to be added
across the USA, widening the scope of the death
penalty. Such factors added in 1998 included: the
murder of aperson in retaliation for providing court
testimony (Delaware); killing a pregnant woman
(Indiana); intentional killing of an under-14-year-old
by an over 21-year-old (Virginia); murder of an over
70-year-old (Tennessee).

In his State of the State speech on 1 February 2000,
the Governor of Alabama announced hisaim to
introduce the death penalty “for any adult repeat
offender who violently rapes or violently sodomizes
one of our children”.

On 17 February 2000, the latest attempt by
prosecutorsin Louisianato obtain a death sentence
for the non-homicidal rape of achild ended in a
sentence of life imprisonment without parol e after the
jury deadlocked on whether the defendant, Fred
LeBlanc, should be executed. The prosecution had
sought a death sentence under a 1995 state law
making the rape of achild under the age of 12 a
capital crime. In 1996, the L ouisiana Supreme Court
ruled that the death penalty for such a crime was not
unconstitutional (Louisiana v Wilson). However, no
defendant has yet been sentenced to death under
thislaw, and the US Supreme Court has therefore not
ruled onits constitutionality. 1n 1977 (Coker v
Georgia), the Court ruled that execution for rape was
excessive, but the Louisiana court argued that the
Coker decision applied only to the rape of an adult
woman and left open the question of the rape of a
child.

%2 The Ghost of Ronnie White, Washington Post, 9 October 1999.
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Rather than trying to speed up executions or expand the scope of the death pendlty, or
dlowing the politics of the death pendty to undermine the independence of the judiciary, US
paliticians should offer genuine human rights leadership in educating themselves and public
opinion about internationa standards and aternative responses to violent crime.

Uninformed consent? A punishment remote from the public mind

“Their votes are not informed by evidence or argument, but by terrors of the night which
can best be calmed by effective policing, rather than by lynching a scapegoat.” 33

Repeated poll evidence continuesto suggest that an informed consideration of the death penalty,
including about alternativesto it, produces a different public response to the reflex demands for
murderers to be killed. 1n his1998 report, the UN Special Rapporteur cited US research which
concluded that "people tend to be quick to stand in support of this sanction, but they are just as
quick to back off their support when given specific information about its administration™.34

Far from US voters being fully informed about the judicia killing being carried out in
their name, however, the human redlity of the death penalty appears to remain largely remote
from the public consciousness. In October 1998, the then City Manager of Huntsvillein Texas
indicated this when he said: “| would say that if you were to go around town and interview five
people, they couldn’t tell you when the last execution was, they couldn’t tell you when the next
execution was, and they couldn’t tell you anybody’ s name on death row. It isthat businesslike,
if youwill -- detached, impersonal -- it’ snot adaily concern of thiscommunity beyond very, very
few people.”*> Yet over 200 executions -- including more than 100 since 1995 -- have been
carried out in the Huntsville lethal injection chamber, more than in any other in the USA.

In one of the 20" century’ s final insults to the Universal Declaration of Human Rights,
five US prisoners were put to death in the 30 hours leading up to Human Rights Day 1999,
including two in Texas*® Thefirst of the five to be killed, David Martin Long, an inmate with
along history of mentd illness, had attempted suicide by drug overdose two days earlier. He
was gill in intensive care in hospital in Galveston, about 200 kilometres from Huntsville, as his

33 Crimes against Humanity: The struggle for global justice. Geoffrey Robertson QC. Allen Lane/The
Penguin Press. 1999.

34 The Special Rapporteur was referring to the research of Dennis R. Longmire, Director of the Criminal
Justice Center, Sam Houston State University, Huntsville, Texas.

%5 BBC Radio 5 interview with Mr Gene Pipes, 7 October 1998. The City Manager, appointed by the
Council, isthe Chief Administrative and Executive Officer of the City.

%6 David Long was executed in Texas on the evening of 8 December, and on 9 December DH Fleenor

(Indiana), Bobby Lynn Ross (Oklahoma), James Beathard (Texas) and Andre Graham (Virginia) were put to
death. Thiswasthe first time since 1977 that the USA executed four prisonersin one day.
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scheduled execution time approached. The Texas authorities saw no reason to wait, and in
contrast to his 1987 murder tria, when the state had denied his lawyers the funds to conduct a
full assessment of Long'smental impairment®’, it spared no expenseto have himkilled. Hewas
flown by aeroplane to Huntsville, accompanied by afull medical team to ensure his safe arrival.
Ashewasgiventheletha injection, David Long “snorted and began gurgling. A blackish-brown
liquid spouted from his nose and mouth and dribbled to the floor”38.  This was the charcoal
solution that had been used to detoxify hisbody, only hours beforeit would beinjected with lethal
chemicals. The niece of one of David Long’ svictims, who had cometo attend the execution,
became distressed at the sight and had to |eave the witness room. It took nine minutesfor David
Long to die.

The execution was
widely reported in the media
Yet normally, executions
generate little public attention,
particularly outside of the state
in which they occur.®*® While
dl executions represent a
falure of politica vison, the
fact that the “unusual”
circumstancesof David Long's
execution were deemed to
have madeit morenewsworthy | The three chemicals used in US executions are sodium
seems to reflect a more pentothal (to induce unconsciousness), pancuronium bromide
general failure of imagination | (to paralysethelungs) and potassium chloride (to stop the
within a society whose | heat). ©Al

manstream has become
desensitized to the killing being

87 A psychologist, who testified that Long was probably legally insane at the time of the crime, called
for afull neurological examination because of the “high probability” that brain damage played arolein the
offence. He said that without such an examination a complete diagnosis was impossible. The court refused. The
prosecution psychiatrist testified, without having examined Long, that the defendant was “ sociopathic” but sane.
Neurological testing after the trial confirmed that Long did have brain damage.

38 Man who tried suicide executed. Dallas Morning News, 9 December 1999. The courts had denied
appedlsfor astay of execution. State District Judge Ed King stated: “ The desire to cheat the hangman or thumb
your nose at the state does not mean you' re incompetent to be executed.”

%9 “The United States may have become accustomed to the revival of the death penalty, but much of
Western Europeis appalled by it. While executions get little notice in American newspapers any more, the
United States’ willingness to put prisoners to death is often scrutinized here [Europe]”. Europeans deplore
executionsin the US. New York Times, 26 February 2000.
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carried out initsname® |t seems to have become easy to turn a blind eyeto acrud ritual that
has become normalized, and which, athough a ready repeated on some 600 individua occasions,
is dissipated across time and location in a vast country.

For example, what if the aeroplane bearing David Long from his hospital bed to the
execution chamber, instead of containing a single inmate, had been a jumbo jet carrying 600
condemned prisoners (the approximate number executed since 1977)? What if those passengers
had been led off the plane one by one, strapped down, and killed? At what point would the US
electorate have become sickened? After the first 100 had been put to death? Or the second?
All 600?

Would people cal a hdt to the killing sooner if they knew the degree to which each
execution took their country further out of step with most other nations? Would the public
conscience be stirred by additional information about the condemned individuals, not out of
sympathy for them above their murder victims, but in recognition that justice and humanity are
not served by further killing? What if the public was aware that many of the prisoners were
suffering from serious mental impairment? Or that, through poverty, had received appdlingly
poor defence representation at their trials? Or that racial discrimination had played a part in
sentencing? Would the knowledge that a number of the prisoners might be innocent of any
capital crime, lead to a change of heart over this irrevocable punishment?

There are many such question marks around the administration of the death penalty.
Onethat lies at the heart of criminal justice relates to the possibility of rehabilitation.** Whet if
inmates display genuine remorse for what they have done, or have so changed since their crimes
that they are unrecognizablefrom the violent, abused, or acohol or drug impaired individualswho
had originally been condemned? A 1999 poll in Texas suggested that support for the death
penalty drops to 53 per cent (from around 70) if the inmate has “shown signs of turning his or

40 Another recent execution in Texas which received additional publicity was the execution on 14
March 2000 of Ponchai Wilkerson. He spat akey out of his mouth as hisfinal act before being lethally injected.
Earlier guards used chemical spray to extract him from his cell in order to take him to the Huntsville execution
chamber. Inan earlier Texas case, guards used spray to move Desmond Jennings to the death watch cell prior to
his execution on 16 November 1999.

41 “The penitentiary system shall comprise treatment of prisoners the essential aim of which shall be
their reformation and social rehabilitation.” (International Covenant on Civil and Political Rights, Article 10.3)
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her lifearound” .*? 'Y et the death pendlty, by definition, denies the capacity of people to change.

The possibility that support for the desth pendlty is vulnerable to additiona information
about its use would appear to be substantiated each time that a juror or other person earlier
involved in a particular capital case subsequently comes forward to oppose the death sentence
after learning more about the crime or the defendant.*®* At the clemency hearing for Patrick
Poland in Arizona on 14 March 2000, the two prosecutors and a federal police agent who two
decades earlier had worked together to obtain the death sentence against him, appealed for the
execution not to be carried out. They had become aware of mitigating factors relating to Patrick
Poland’s role in the 1979 crime for which his brother, Michadl, was executed in June 1999.
Patrick Poland was denied clemency and executed on 15 March. As the execution of Philip
Workman loomed in Tennessee, several jurors from his tria expressed misgivings about his
death sentence in the light of evidence uncovered since the 1982 proceedings. At the clemency
hearing for Sean Sdllerson 27 January 1999, one of thejurorsfrom his 1986 trial pleaded for this
child offender’s life to be spared. She recalled how the jurors had not really believed that
Oklahoma would carry out his execution, but had feared his early release if sentenced to
imprisonment. She related how she had learned of, and been moved by, Sean Sellers' personal
development on death row and hiswork to help other troubled teenagers. Sellers was executed
on 4 February 1999. Five days later, Jaturun Siripongs was put to death in Cdifornia. Among
those who had appealed for clemency for this Thai national was ajuror from histrial who noted
Siripongs “adjustment to prison” and his “questionable defence” at trial. 1n October 1998, two
jurors from the 1991 trid of Dwayne Wright in Virginia stated that they would not have voted
for death if they had known the extent of his mental impairment. Wright was executed on 14
October 1998 for a murder committed when he was still a child.

For some jurors, a change of heart comes early in the process. In October 1999, a
single juror refused to vote for death at the trial of Justin Walker Sincock in Wyoming. The 11
other jurors favoured a death sentence, but the one opposing vote meant that Sincock was
sentenced to life imprisonment. The solitary juror had supported the death penalty but changed

42 Fort Worth Star Telegram, 14 January 1999. Perhaps this poll result was asign of continuing public
concern over the 4 February 1998 execution in Texas of Karla Faye Tucker, who had educated herself and become
deeply religious on death row. Her execution had created a storm of protest within the USA, even from death
penalty supporters. See A Macabre Assembly Line of Death (AMR 51/20/98, April 1998). The case can till
generate controversy. In mid-1999, the Texas Governor drew criticism when areporter aleged that he had
mocked Karla Faye Tucker when asked about her case during an interview. A spokesperson later said that the
reporter must have misinterpreted his response “ because Governor Bush did not and would not ever make fun of
the difficult and serious responsibility of enforcing the death penalty.” Reuters, 11 August 1999.

43 At the jury selection for capital trials, individuals who are opposed to the death penalty are removed
from the panel of prospective jurors.
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his mind when faced with the redity of becoming persondly involved in executing a person: “I
just couldn’t kill someone. | thought the death penalty was appropriate before.” 44

Executions in the USA are carried out in the name of all its citizens, not just its capital
jurors, its prosecutors, or its legidators. Peopl€' s legitimate outrage and frustration at violent
crime must not stop them from being fully informed of the human reality of the policy of judicia
killing being pursued on their behdf.

The death penalty: Always cruel, always inhuman, always degrading

“We're definitely trying to make the process as clinical as possible. And the point is to
make what you see as uneventful as possible.” Forida officia on lethal injection, February
2000

Lethd injection, which accounted for 179 of the 193 executions carried out between 1 January
1998 and 31 March 2000, is widdly promoted as having updated an ancient punishment into an
acceptable modern form.#¢ Some liken it to the method used to dispose of sick animals. In
October 1998, a radio reporter, witness to more than 100 executions, said of this method of
execution: “It’'s a process much like what happens at animal shelters, when there are too many
animas and not enough people who want to own them and love them. Unwanted animals are
done away with often in a smilar method as what is used for humans who have committed
crimes...” 4’

A recent example of officialdom perpetuating the myth of humane execution is the
Connecticut Supreme Court’s adjudication, by five votesto two, that death by letha injectionis
not a cruel punishment. The Chief Justice wrote that the reason why most US executing states
have adopted letha injection is*becauseit isuniversally recognized as the most humane method
of execution.” While such opinionsdoubtless play their part in protecting public sensibilitiesfrom
the redlity of judicid killing, there can be no masking the inherent cruelty of the death pendty,
as one of the two dissenting Connecticut judges, Justice Katz, pointed out: “| recognizethat some
methods of execution are worse than others, but noneis better. Therefore, whether carried out
by impalement or eectrocution, crucifixion or the gas chamber, firing squad or hanging, letha

4 Associated Press, 22 October 1999.
45 Lethal injection more secretive than electric chair, Naples Daily News, 28 February 2000.

4 The other 14 executions were carried out by electrocution (12) and lethal gas (2). Of the 432
executions carried out in the USA between 1977 and 1997, 287 were carried out by lethal injection, 131 by
electrocution, nine by lethal gas, three by hanging and two by firing squad.

47 BBC Radio 5, 7 October 1998. Interview with the News Director of KSAM Radio, Huntsville.
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injection or some other method yet to be designed, the very quintessence of capital punishment

is cruelty.”#8

Lethal injections, like any other
method of execution, do not aways go
according to plan. For example, as the
lethal solution began to flow into the body
of child offender Joseph Cannon in Texas
on 22 April 1998, the needle blew out of
his arm. Witnesses were ushered out
while it was reinserted and were then led
back in to observe the second, successful,
attempt to kill him. His mother collapsed
after seeing her son killed and had to be
taken to hospital. At the execution of
James Ronald Meanes in Texas on 15
December 1998, a medical technician had
difficulty finding a suitable vein in the
condemned man’'s arms, so needles were
inserted in the left side of his neck and in
hisright hand. Theauthoritiessaid that the
difficulty was probably caused by the
prisoner’ spast drug use. The execution of
Wilford Berry in Ohio on 19 February
1999 was delayed for about 20 minutes
because of problems inserting the needle
into hisright arm. Similarly, the execution
of Eddie Lee Harper in Kentucky on 25
May was delayed for 10 minuteswhile the
execution team searched for a suitable
vein. Two minutes after the letha solution
began to flow, Harper's face turned
“dightly purple and became puffy.” He
was pronounced dead 10 minutes later.*®

8 State v Webb, 15 February 2000.

49 Louisville Courier-Journal, 26 May 1999
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The US Supreme Court announced in October 1999 that it
would examine if execution in Florida s electric chair
violated the constitutional ban on cruel and unusual
punishment, following alegal challenge brought by death
row inmate Anthony Bryan. Fearful that the Court’s
eventual ruling could lead to the reversal of Florida's
death sentences, the state |egislature held a special
session in January in which it voted to offer condemned
inmates the choice of lethal injection. On 24 January, the
US Supreme Court announced that it would drop the
Bryan case as the challenge to the electric chair had
becomeirrelevant. At 7am on 23 February, Florida carried
out itsfirst lethal injection -- that of 58-year-old Terry
Sims. A private citizen, anonymous and black-hooded,
earned $150 in cash for pushing the plungersto begin the
flow of lethal solution. Exactly 24 hourslater, Anthony
Bryan was similarly killed.

On 22 February the US Supreme Court refused to hear a
legal challenge to Alabama’ s electric chair. It had stayed
the execution of Robert Lee Tarver on 4 February three
hours before he was due to be electrocuted to consider
whether to consider this challenge. On 2 March it refused
to consider the same claim brought by Freddie Lee
Wright, and afew hours later Wright became the second
Alabama prisoner executed in the state’ s electric chair in
2000. Robert Tarver was rescheduled to be executed on
14 April 2000.

On 22 March 2000, the Georgia legislature passed a bill to
phase out the use of the electric chair and make lethal
injection the state’ s primary method of execution. |If
Governor Barnes approves the bill, Alabama and
Nebraskawill be the only two states using the electric
chair astheir sole method of execution.
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There appear to be wide variaionsin the length of timeit takesfor lethd injection to kill
aperson. On 22 March 2000 in Missouri, it reportedly took three minutes for James Hampton
to die. On 8 September 1999 in Arkansas, Mark Gardner was pronounced dead 13 minutes
after the lethal solution began to flow. An hour later, in the same execution chamber, Alan
Willett died 16 minutes after receiving the injection. In North Carolina, the executions of Zane
Hill (14 August 1998), James Rich (26 March 1999) and David Brown (19 November 1999)
took, respectively, 23, 21 and 20 minutes between the start of the lethal injection and

pronouncement of death.

On 24 September
1999 the Florida Supreme
Court ruled by a narow
mgority that execution by
electrocution did not violate
the state's congtitution, but
urged the legidature to adopt
lethal injection as an
dternative to the eectric
chair. This exhortation
folowed the eectrocution of
Allen Lee Davis on 8 July
1999, during which blood was
seen to pour from Davis nose
and spread across his chest,
the latest in a series of
botched executions in Florida.
Three of the Supreme Court
judges attacked the use of the
electric chair, variously
describing it as “barbaric”,
“savage’, “inhumaneg” and
“more befitting a violent
murderer than a civilized
state”.>® One of the judges
appended -- on the internet --
post-execution photos of Allen
Lee Davis in order to make

February 1999. Steve Presson and Sean Sellers (front), appeal lawyer
and condemned inmate in H-Unit, Oklahoma State Penitentiary. Soon
after this photograph was taken Sean Sellers was executed for crimes
committed 13 years earlier when he was 16 yearsold. On 23 March
2000, Oklahoma executed another of Steve Presson’sclients. “Last
night the state killed Kelly Lamont Rogers. It was my second
execution to watch, my fourth client to lose. Watching a man be
killed by your government is so very painful. It isapain that does

not seem to diminish in time. Kelly committed a horrific crime, ending
thelife of ayoung woman. Her death unalterably changed, for the
worse, the lives of her family and friends. Kelly most certainly
deserved to be punished. But Kelly Rogers was also a human being,
our brother, and a man who was incredibly remorseful for his
wrongful conduct.” © private

his point more graphicaly. Sadly, however, none of the judges took the opportunity to note that,
regardless of the method used to end the life of the prisoner, the death pendlty isahuman rights

% Thomas H. Provenzano v Michael W. Moore 24 September 1999
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violaion which brutalizes society and promotes the message that killing is an appropriate
response to killing.> After Florida legidators subsequently voted to adopt lethal injection (see
box), officias from the state went to Virginia to witness the execution of child offenders Chris
Thomas and Steve Roach on 10 and 13 January 2000. Also present at the execution of Steve
Roach were six Virginia citizens who had volunteered to be witnesses (Virginia law requires
suchwitnesses). Two gavetheir reasonsfor being there: “ One witness, awoman, said thiswas
her third execution. She said she keepscoming becausethey are*interesting”...Another witness
sad he came to watch Roach die as a way of avenging his own son’s death. He said his son
was beaten to death and nobody was ever convicted of the crime.”>? A volunteer witness at
the execution of Anthony Chaney in Arizona on 16 February gave a smilar reason. “I had a
brother in Tennessee who was murdered. Theguy who did it wasalowed to pleabargain... [17
yearsin prison]... that's al he got.”*3

And what of the effect on the officials and the executioners themselves? Bishop
Kenneth Carder in Tennessee said recently: “We put them in avery difficult Situation when they
have to bear the brunt of the emotional trauma of an execution in our name”.>* Don Cabana,
who oversaw six executions as warden of Parchmon prison in Mississippi, how campaigns
againg the death penalty which he believes is crud to al involved. He recently spoke, for
example, of the trauma of executing Edward Earl Johnson, who may have been innocent of the
crime for which he was sentenced to die, and of Connie Ray Evans, who had come “to be like
another of my six kids’.>> In 1999 Ohio Supreme Court Justice Paul Pfeifer referred to the
clemency role of agovernor as “the most difficult and lonely decision agovernor hasto make’,
as Ohio prepared to execute its first prisoner since 1963.  Justice Pfeifer, who co-wrote the
state’s 1981 death penalty law, now has doubts: “As we stand poised on history’s doorstep, |
find myself wondering if it's astep that we really want to take. Should the stateredlly bein the
business of ending peopl€’ s lives, no matter how reprehensible those people are?’ ¢

51 Some studies have indicated that murder rates may increase after an execution. One study published
in 1998 found that there was a significant increase in particular types of murder in Oklahoma after the state
resumed executions in 1990. Deterrence, Brutalization, and the Death Penalty: Another examination of
Oklahoma’ s return to capital punishment. (36 Criminology 711-33). Another study published in 1999 found
that murdersin Los Angelesincreased during the eight months after the execution of Robert Harrisin Californiain
1992. Effects of an Execution on Homicides in California. (3 Homicide Studies 129-150). Source: Death Penalty
Information Center - www.essential .org/dpic

52 Watching Steven Roach die. APB News, 14 January 2000.

3 Wall Street Journal, 31 March 2000.

% Religious coalition's postcard blitz tries to prevent executions. The Tennessean, 6 March 2000.

%5 The painful world of a six-times executioner. The Irish Times, 17 March 2000.

% Columbus Dispatch. 18 February 1999.
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Whatever execution method is used, condemned prisoners suffer years of mental
torment, as their minds conjure images of their impending deaths, exacerbated by their
awareness of the execution of fellow inmates. As 20-year-old Texas child offender, Randy
Arroyo, said: “Every time | see someone get executed, | know it's just a closer number to
mine.”>” Today, some 3,600 prisoners are being subjected to thissame daily crudlty inthe USA.
One of them, 22-year-old Wedey Quick in Alabama, said in December 1999: “Y ou try to put
it out of your head, but you do think about it. It's ill there. You can't put it al the way out.”®

On 15 October 1999, the US Government submitted to the UN Committee Against
Torture the USA’s initia report on its implementation of the Convention Against Torture and
other Forms of Cruel, Inhuman or Degrading Treatment or Punishment. The report, which had
been due since November 1995, stressed the government’s belief that it was not obliged to
report on the USA’s use of the death penaty because of various conditions which it had
attached to its 1994 ratification of the Convention. 1nessence, these conditions stated that the
USA only considers itsaf bound to prevent “cruel, inhuman or degrading treatment or
punishment”, as Article 16 of the Convention demands, to the extent that that term matches the
“cruel and unusud” punishment prohibited by the US Constitution as interpreted by the US
Supreme Court. The USA aso included an “understanding” that the Convention did not limit
“any congtitutional period of confinement prior to the imposition of the death pendty”.

In step with this “understanding”, the mgjority of current US Supreme Court Justices
remain unwilling to examine the cruelty of forcing a human being to live under a sentence of
death. On 8 November 1999, it dismissed the appeals of two prisoners who claimed that the
length of time they had spent on death row amounted to cruel and unusual punishment. Carey
Dean Moore has been on death row in Nebraska since 1980, and Thomas K night was sentenced
to death in Floridain 1975. The Supreme Court did not rule on the merits of their gppedls, but
two of the Justices gave an indication as to their thinking on the matter.

Dissenting from the mgjority decision not to consider the issue, Justice Breyer wrote:
“Both of these cases involve astonishingly long delays flowing in significant part from
conditutionaly defective death penalty procedures. Where a delay, measured in decades,
reflects the State' s own failure to comply with the Constitution’s demands, the claim that time
has rendered the execution inhuman is a particularly strong one. | believe this Court should
consider that claim now.” Justice Breyer noted that a “growing number of courts outside the
United States — courts that accept or assume the lawfulness of the death penalty -- have held

57 San-Antonio Express News, 27 January 2000.
%8 Birmingham News, 8 December 1999.
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that lengthy delay in administering a lawful death penalty renders ultimate execution inhuman,
degrading, or unusually crue.”s®

On the other hand, Justice Thomas agreed with the dismissal of the appeals in the
Knight and Moore cases. He wrote that a defendant could not expect to take advantage of the
“panoply” of appea procedures and “then complain when his execution is delayed”. His
opinion would no doubt be welcomed by those politicians and prosecutors who complain that the
US capita appeals process unnecessarily prolongs the time between death sentence and
execution.  For example, on the eve of Andre Graham’s execution on 9 December 1999 in
Virginia, irritated by appeals claming that Graham had not been the gunman in the crime for
which he was sentenced to die, a spokesman for the Attorney General said: “ Death row inmates
have nothing better to do than perpetuate lies and myths about third party killers, last-minute
evidence and a host of other smoke screens to try to avoid the death penalty.”5°

Those officials who wish to speed up the time between death sentence and execution
must reflect upon how many of the wrongfully convicted death row inmates, subjected to the
cruelty of the death penaty and later found to be innocent, would have been executed under
shorter appeal processes. On 16 March 2000, Joseph Nahume Green was acquitted of the
murder for which he was sentenced to die in Florida in 1993, becoming the 87" wrongfully
convicted prisoner released from death rowssince 1973.51  For nearly four of the seven years
he spent in prison he was on death row, during which time eight other prisoners were executed
in the electric chair. To this day he has said that he cannot hear an air conditioner humming
without thinking of the electricity in the death chamber. One inmate with whom he had grown
close was Pedro Medina, put to death in a botched execution in March 1997, a month before
Green was transferred to county jail to await retria. On 15 March 2000, he told Amnesty

%9 For example, the Supreme Court of Zimbabwe, the European Court of Human Rights, and the
Judicial Committee of the Privy Council. On 13 October 1998, the US Supreme Court similarly refused to hear
the appeal of William Elledge, on death row in Florida for over 23 years. Justice Breyer dissented, saying that
this may amount to cruel or unusual punishment. “Not only has he, in prison, faced the threat of death for
nearly a generation, but he has experienced that delay because of the State's own faulty procedures and not
because of frivolous appeals on his own part... After such adelay, an execution may well cease to serve the
legitimate penological purposes that otherwise provide a necessary constitutional justification for the death
penalty.”

5 Associated Press, 9 December 1999. Andre Graham was executed as scheduled on 9 December.

®1 In the absence of any physical evidence linking Green to the 1992 murder he was accused of
committing, and despite alibi evidence, he was convicted principally on the basis of the eyewitness account of a
mentally and memory impaired man whose testimony the Florida Supreme Court later described as “inconsi stent
and contradictory”, and by a prosecution under pressure from a small community to solve the murder of one of
its well-known members. On 23 June 1998, the eyewitness was ruled unreliable and incompetent to testify at a
retrial, effectively leaving the prosecution with no case. Green was released without bail on 7 July 1999, and the
state was given until 15 March 2000 to retry Green or he would be acquitted.
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International: “To know a guy has been executed who you talked to, to know that one day
someone is going to come and take you to death watch and then kill you -- that eats at you, and
eats a you, and eats at you. Death row is very, very dehumanizing.”

Amnesty International believes that the death penalty violates the prohibition on crud,
inhuman or degrading treatment regardless of the length of time a prisoner spends on degath row,
the execution method used, or whether the condemned inmate is guilty or innocent of the crime
for which their government intends to kill them. Notwithstanding issues of compensation to
wrongfully convicted inmates, abalition of the deeth pendty is the only just solution.

Added cruelty - Torture and ill-treatment of the condemned

“People on death row have no rights. Their contact with the outside world isover.” Rick
Eddins, North Carolina House of Representatives, July 199952

Amnesty International has concerns about the treatment of capital defendants and condemned
prisonersin addition to the cruelty of their sentences. Perhapsa society that acceptsthejudicia
killing of sdlected individuas runs the risk of nurturing an increased tolerance to other forms of
crudty against inmates. For example, many defendants and prisonersin the USA, capital and
non-capita, have been made to wear remote control electro-shock stun beltsin court or during
transportation. Amnesty International believes that the use of the stun belt violates the
international prohibition on cruel, inhuman or degrading treatment.®® At hiscapita tria in Florida,
Jeffrey Lee Weaver was made to wear a stun belt. During jury selection on 15 April 1999, a
deputy accidentally activated the transmitter and Weaver received an eight-second 50,000-volt
electro-shock.®* Similarly, in June 1999, mentally ill French national Claude Maturana, on desth
row in Arizona, is aleged to have been electro-shocked by a stun belt on his way to a court
hearing.®®

52 Death row artists go online. News and Observer, 16 July 1999. Representative Eddins was reacting
to awebsite displaying art by death row inmates, and unsuccessfully attempted to introduce a bill against it. In
1999 he a so sponsored a bill aimed at having the state Supreme Court adopt rules to expedite capital cases.

€ See: Cruelty in Control? The Stun Belt and other Electro-Shock Equipment in Law Enforcement
(AMR 51/54/99, June 1999). Amnesty International has many human rights concernsin the USA, a country
where the incarcerated population was reported to have reached two million in February 2000. See: USA: Rights
for All (AMR 51/35/98, October 1998).

5 At Weaver'strial, the jury convicted him and recommended that he be sentenced to life
imprisonment for the killing of apolice officer. On 27 August, the judge overrode their recommendation and
sentenced Weaver to death.

% Due to his mental illness, which includes schizophrenia, in January 1999 Claude Maturana was
found incompetent for execution (that is, that he did not understand the reason for, or reality of, his punishment).
If his condition improves, he could be declared fit for execution.
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Christopher Beck was hours from execution in Virginia on 10 June 1999 when he was
granted a stay. Exactly a month earlier, on 10 May, an hour and a half after an incident in
which he threw a cup of water at a nurse through the food dot in his cell door, up to 10 prison
guards entered his cell. It isalleged that they beat him for 45 minutes and arbitrarily eectro-
shocked him with astun shield. He was then allegedly held in four-point restraint for 24 hours.
The Warden of Sussex | State Prison informed Amnesty International that an investigation was
being carried out into the incident, but the organization has not yet been told of its conclusions.

On 21 July 1999, Amnesty International called for an inquiry into the desth of Frank
Valdes, alegedly beaten to death by prison guards on Florida' s death row on 17 July. During
the incident, guards were alleged to have used chemical spray against Vadesinto the cell, and
to have entered armed with electro-shock stun shields. According to autopsy reports, 22 of
Valdes' ribs were broken, as were his jaw, sternum, collarbone, shoulder and three vertebrae.
One autopsy noted a “probable shoe or boot sole” print on Vades stomach. Prison guards
clamedthat theinjurieswere self-inflicted. On 2 February 2000, four guardswere charged with
second-degree murder. They have pleaded not guilty.

Emile Duhame was found dead in his Texas death row cell on 9 July 1998. He was
a severely mentaly impaired man, with an 1Q of 56, and had been diagnosed with serious mental
illness, including paranoid schizophrenia. Although he was reported to have died from “natural
causes’, there was concern that medical neglect and the high temperatures (over 40 degrees
centigrade) in the non-air conditioned cells during the summer heatwave may have contributed
to his death. Anti-psychotic drugs, which Duhamel was taking, interfere with the body’s
temperature regulation. The UN Specia Rapporteur on extrgjudicia, summary or arbitrary
executions, concerned by the USA’s continuing use of the death penalty against the mentally
impaired in contravention of internationa standards, had met Emile Duhamel during his visit to
Texas death row in late 1997.

Amnesty International haslong held that, even without the sentence of death, conditions
in H-Unit of Oklahoma State Penitentiary amount to cruel, inhuman or degrading treatment in
violation of international standards.®® Thefacility housesthe state’s male death row population,
effectively underground, in tiny windowless concrete cells, in which the condemned are confined
for 23to 24 hoursaday. For up to 60 days prior to their scheduled execution, the 10 inmates
put to death in H-Unit in 1998 and 1999 were transferred to solitary confinement in specia
double-doored punishment cells, and subjected to a harsh suicide watch regime, including
repeated strip-searches and cell searches. A few days before he was executed on 3 June 1999,
Scotty Lee Moore wrote: “ At present, | am incarcerated in the "high max" or punishment cell
awaiting my execution. This is a disciplinary cell and used only for punishment. | have been

% See Amnesty I nternational’ s report: Conditions for death row prisonersin H-Unit, Oklahoma State
Penitentiary, AMR 51/34/94, 1994,
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locked up here only because | have an execution date - not because | have broken any prison
rules. It is extreme isolation here behind two closedfront steel doors. Thishigh max cell iseven
more removed from human contact than the rest of H-Unit is. Human beings are social
creatures. When you isolate someone you torture him.” ¢’

In May 1998, alawsuit was filed concerning conditions for desth row inmates in Idaho
Maximum Security Ingtitution. The suit states that inmates are held in solitary confinement for
163 of every week’s 168 hours in small concrete and stedl cdlls with solid metal doors and a
narrow dit for awindow. Inmates are allowed out of their cells for amaximum of one hour a
day, excluding weekends, for recreation, a one and handcuffed, in one of 12 enclosed wire mesh
pens measuring approximately seven by 15 feet. The prisoner named in the lawsuit, Randy
McKinney, states that he has lived under such aregime for 16 years, and that such treatment
congtitutes torture. In early 2000, the Chairperson of Idaho's House Judiciary Committee
reportedly stated that the solitary confinement policy should not be changed unless the courts
found it to be uncondtitutiona: “Public opinion would come down on the side of solitary
confinement for those folks.”® No ruling on the lawsuit had been made at the time of writing.5°

Giving up the ghost - Prisonerswho agree to their execution

“I am begging you for your help to get my sentence carried out. | know what | am doing
and thisiswhat | want.” Kevin Scudder, death row, Ohio, January 2000.7°

The number of prisoners executed after giving up their appeas -- some 21 in 1998 and 1999 --
may be one manifestation of the crudty of forcing individuas to live under sentence of death.”*

®7 This policy was adopted after an incident in 1995 in which Robert Brecheen overdosed on sedatives
hours before he was due to be executed. He was taken to hospital, treated, returned to prison and killed. The
policy has reportedly been “relaxed” in 2000 to seven days in the punishment cell prior to execution.

8 Lawmakers not so worried about death row inmates. Associated Press, early 2000 (date unknown).

® In February 2000 a class-action lawsuit was also filed against the Arizona Corrections Department
claiming that the harsh conditions on death row, including excessive use of restraints, amount to cruel treatment.

70 Letter to Ohio Attorney General requesting her help in ensuring his execution be carried out as
scheduled on 25 April 2000. Akron Beacon Journal, 7 February 2000. According to reports, Kevin Scudder
attempted suicide as a teenager and was later diagnosed as suffering from paranoid schizophrenia. At the time of
writing, Christina Riggs was scheduled to be executed on 2 May in Arkansas after giving up her appeals against
her 1998 death sentence for killing her children.

" The following prisoners were executed after dropping their appeals: 1998: Lloyd Hampton (lllinois,
21 January); Robert Smith (Indiana, 29 January); Ricky Sanderson (North Carolina, 30 January); Steven Renfro
(Texas, 9 February); Michael Long (Oklahoma, 20 February); Arthur Ross (Arizona, 29 April); Steven
Thompson (Alabama, 8 May); Stephen Wood (Oklahoma, 5 August); Roderick Abeyta (Nevada, 5 October);
Jeremy Sagastegui (13 October). 1999: Wilford Berry (Ohio, 19 February); James Rich (North Carolina, 26
March); Alvaro Calambro (Nevada, 5 April); Eric Payne (Virginia, 28 April); Aaron Foust (Texas, 28 April);
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In 1998, Missouri death row inmate James Hampton dropped his appedls, saying: “I see
prisoners down in Potosi [Correctional Center] with 15 years on the row before they finally get
to the execution chamber, and | know that | don’t want to go through that.” Hampton, a 62-year
dd man who sustained serious brain damage after shooting himself in the head at the time of his
1992 arrest, was executed on 22 March 2000. Eddie Lee Harper, sentenced to death in
Kentucky in 1982 for the murder of his adoptive parents, dropped his appedls in 1999 and said
he preferred death to the “torture” of life on death row. Defence lawyers argued that he
suffered from delusions, had a history of suicidal tendencies within his family, and required a
psychiatric evauation to assess his competency to drop his appeals. The courts rejected their
efforts to have his execution stayed, and on 25 May 1999, he became the first inmate to be
executed by letha injection in Kentucky. "2

Prisoners clearly suffering from mentd illness have been dlowed to give up their
appedls. Jeremy Vargas Sagastegui was executed in Washington State on 13 October 1998 for
triple murder. He had represented himself at his 1996 tria, without a proper evauation of his
competency, background or motivation. Three months before he committed the crime, he had
been diagnosed as suicida, and had aso been diagnosed as suffering from schizophrenia and
bipolar disorder (manic depression). At hisjury selection, he rejected jurorslesslikely to favour
the death penaty, and objected when the prosecution rejected a juror who would have
automaticaly returned a death sentence.  Sagastegui offered no defence, and presented no
evidence about hismentd disorders, suicidal tendencies, or his severe sexua and physical abuse
asachild. Finaly he asked the jury to sentence him to death, which they did. He then waived
hisright to appedl. Inaninterview in 1998, Jeremy Sagastegui said: “I can’t explain what death
is, but it’ ssomething | want”, and “if the state wouldn’t have had the death pendty, those people
would ill be dive.”

At his tria in Georgia in October 1998, Danid Colwell claimed that he committed
murder in order that the state would execute him, and threatened the jurorsthat he would torture
or kill them if they did not sentence him to death. Colwell, diagnosed as suffering from various
mental illnesses, including paranoid schizophrenia, said that he brought agun in July 1996 in order
to kill himsalf, but when he discovered that he could not do it, he randomly selected Mitchell Bell
and Judith Bell and shot them dead in a car park. Thejury sentenced him to death. Beforethe
trial his lawyer, who said that giving a suicidal man what he wants by executing him sets a
“dangerous public policy”, argued for Colwell to be declared incompetent to stand trial and for
him to receive treatment for hisillness. Thiswas rejected by the court. Following his conviction,

Eddie Harper (Kentucky, 25 May); Gary Heidnik (Pennsylvania, 6 June); Alan Willett (Arkansas, 8 September);
Richard Smith (Texas, 21 September); Joseph Parsons (Utah, 15 October); Robert Atworth (Texas, 14
December). 2000: James Hampton (Missouri, 22 March).

2 K entucky adopted lethal injection in alaw passed on 31 March 1998. During 1998 Tennessee and
Mississippi aso adopted lethal injection.

Amnesty International April 2000 Al Index: AMR 51/03/00



28 USA: Failing the Future: Death penalty developments, March 1998 - March 2000

Daniel Colwell received trestment on death row, and in mid-1999, redlizing that he had been
very ill, decided that he wanted to live and took up his appedls.

In Ohio, Wilford Berry dropped his appeals after nearly a decade on death row, and on
19 February 1999 became the first person to be executed in the state since 1963. Berry
sufferedachildhood of extreme sexual and physical abuse. Hisfirst attempt at suicide occurred
when he was aged 11, the first of 11 such attempts. At age 14 he was diagnosed as suffering
from severe schizophrenia, but received inadequate treatment. At 19 he was sentenced to six
yearsin prison for car theft in Texas. While incarcerated, he was raped by another inmate and
attempted suicide. TheNational Alliancefor theMentally 11l appealed for clemency: “ Thefacts
of Mr. Berry's case also strongly suggest that heis using the State of Ohio and thelegal system
to achieve assisted suicide. Please do not alow the people of Ohio and yourself personally to
be complicit to such an outrageous, moraly indefensible act...” Governor Taft, who was
reported to have received some 4,000 appedals to stop the execution and said that he felt
compassion for Berry because of his “extremely unfortunate life circumstances’, denied
clemency.

Whatever motivates prisonersto consent to their execution, whether mental or physica
illness’®, remorse™, the severity of the conditions of their confinement, or pessimism about their
appeal prospects, it does not absolve the state from the fact that it isengaged in apremeditated
human rights violation and is participating in a cycle of violence.

In cold blood: When society killsthose it condemns for killing

“Before they put the needle in John Noland’s arm, they swabbed his arm with rubbing
alcohol, to kill the germs... I’ m convinced that sometime in the future we' re going to look
back on all this and think this was nothing except deliberate, premeditated, calculated
madness.” Defence lawyer, immediately after witnessing his client’s execution, 20 November
1998

On 19 November 1998, the governor of North Carolinadenied clemency to John Noland, saying
that he had “cruelly and cold-bloodedly killed two members of hiswife sfamily”. Noland, who
had been committed to mental hospita lessthan ayear before the 1982 murders, was executed
on 20 November after 16 years on death row.

8 Richard Wayne Smith was executed in Texas on 21 September 1999. He dropped his appeals after
being diagnosed with terminal liver failure caused by hepatitis C, attributed to long-term drug and alcohol abuse.

" Steven Ceon Renfro waived his appeals and was executed in Texas on 9 February 1998, an
exceptionally short 10 months after he arrived on death row for a shooting rampagein 1996. Hisfinal statement
was: “| would like to tell the victims' families| am sorry, very sorry. | am so sorry. Forgive meif you can.”
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An essential element of the death pendlty if society is to tacitly accept its calculated
cruety, isthe labelling of the condemned as less than human and beyond change. Government
officids frequently citethe*cold-blooded” nature of condemned prisoners' crimesto justify their
execution. In anews release issued on 30 November 1998 announcing that he was seeking an
execution date for child offender Sean Sellers, the Attorney General of Oklahoma stated: “ Sean
Sdlers committed three coldly calculated murders...”. In a grotesgue juxtaposition, directly
under these words was the heading “ Execution Schedul€”, followed by the names of three men
-- Tuan Nguyen, John Duvall and John Castro -- and the exact times, to the minute, of their
planned killing by the Oklahoma authorities.

On 2 December, two days after the Attorney General’s news release, Sean Sdllers
wrotein hisdiary: “How many times do | have to say it? | want people to look me in the eyes,
know who | am before they say “ Sean should be executed”. If they did that then I’d be okay
withit. But how can | respect [the Attorney General] when | am just a piece of paper to him?
This system that separates the arm of the executioner from the eyes of the executioner is
wrong. If [he] wants me dead he should have to come face me, talk to me, and then leave and
sgn adeath warrant for me. He shouldn’t be ableto do it so far removed from methat it bears
him no more conscious thought than filling out the paperwork laid on his desk one morning.”

Tuan Nguyen, John Duvall, John Castro, and Sean Sellers were executed as scheduled,
becoming four of the 598 menand women put to death by US state governments between 1977
and 1999. Of the hundreds of thousands of killings carried out in the USA in those 23 years,
these 598 could surdly qualify as the most premeditated and calculated: killings in which the
victim was captured, rendered defenceless, informed that they would be killed, kept for years
in that knowledge, told a date on which they would be put to death, perhaps spared shortly
before that moment arrived, only to be given another date and killed at that pre-ordained time.
In Louisiana on 9 September 1999, Feltus Taylor was reprieved 30 minutes before he was due
to be put to death. It was the fourth time he had an execution date. He may yet receive
another.” In Virginia on 16 June 1999, after living under a sentence of death for his whole
adult life, 26-year-old Christopher Douglas Thomas was five hours from execution when the
state Supreme Court issued a stay. Chris Thomas, convicted of a crime committed when he
was il a child, was said to be “tearful” and “very joyous’ when he received news of the
reprieve, and immediately rang his parents to tell them. An hour earlier he had said his fina
goodbyes to them. Six months later, on 10 January 2000, Chris Thomas and his parents were
subjected to the same crudlty. This time the execution went ahead, in violation of international
law banning the death penalty against child offenders.

™ The US Supreme Court granted a stay of execution to consider the claim that jail authorities had
misadministered powerful anti-psychotic medication to Taylor during his 1991 trial and that this had had
prejudicia effects on his demeanour during the proceedings.
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When the human dignity of a death row prisoner
threatens to puncture society’s demonization of them, the
state will react to protect the status quo. At the clemency
hearing for Cornel Cooksin front of Oklahoma’s Pardon and
Parole Board on 16 November 1999, he spoke of his long-
held remorse, about which he had not been alowed to tell his
trial jury. His apped lawyer presented the Board members
with reasons why her client should be dlowed to live. For
the state, the Assistant Attorney General (AAG) responded:
“This morning you have heard from Mr Cooks
representatives. They have presented a myriad of reasons
why they beieve clemency should be recommended.

Among those reasons offered: Mr Cooks' low intellectua
functioning; the fact that he had a less than ideal childhood;
the fact that he made the decision to use alcohol and drugs.
It is plain that he is remorseful and that he received
ineffective assistance of counsdl at histrial. But let me tell
you here and now, that if you believe these are adequate
reasons for clemency, you should be prepared in the next
year or so to grant or at least recommend clemency over and

“I just don’t think being
executed istheright answer
here. Thereissomuchin
prison a person could do if he
wanted to.... | know in my heart
| am not a cold-blooded
person.” Cornel Cooks
speaking at his clemency
hearing, Oklahoma, 16

November 1999 © private

over and over. We estimate within the next year 15 to 20
people will come before you with death sentences, asking for
clemency. | guaranteeyou, you will hear stories much like
Cornel Cooks' from each and every one of them.”  Painly, the AAG wanted the Board to
view Cornel Cooks not as an individua with claims to clemency that were uniquely his own
(which the Board could accept or reject on their own merits), but as one of agroup defined only
by their death sentences.”® The Board duly steered clear of what the AAG had portrayed as
a ‘dippery dope’ of clemency, and voted 5-0 against sparing Cornel Cooks' life. He was
executed on 2 December 1999.

As the AAG openly acknowledged, Cornel Cooks had received ineffective defence
representation at his trial. His lawyer had never handled a capital case before, having only
finished law school two years earlier. His loyalty to his client was in question from the start.
When the mentally impaired Cooks asked what it meant that the state was seeking the death
penalty against him, the lawyer replied “ That’ swhat they do to niggerswho rape white women”.
The federal 10" Circuit Court of Appealsfound that his defence of Cornel Cooks at the second,
sentencing, phase of the trial had been “ineffective’, and was “troubled” that he had “ called no

" The AAG also publicly attacked Amnesty International appeals on behalf of Cornel Cooks. See
Open Letter to Assistant Attorney General Humes, Oklahoma (AMR 51/193/99, 2 December 1999).
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witnesses, and presented no evidence on Mr Cooks' behalf”. The Court added, “Indeed, we
are unable to glean from the record any second stage strategy developed to defend Mr Cooks
against the death penalty.” However, the Court denied the appeal, speculating that the jury
would have sentenced Cooks to death even if his lawyer had met his professional duties.””

Cornel Cooks' experience is far from unique. In violation of internationa standards,
many low-income capital defendants have been sentenced to death after receiving inadequate
defence representation at trial from inexperienced, incompetent, or underfundedlawyers.”® In
contrast, they face experienced and better funded prosecutors, whose conduct has frequently
pushed the boundaries of acceptable behaviour under the adversarial system.

I nadequate defence and zealous prosecution: Unfair trials

“I can think of no stronger signal to a jury that a defendant’s life is not worth sparing,
than the failure of anyone to speak for him.””® Federd judge, 1998.

Scotty Lee Moore was represented at his Oklahomatria by a lawyer, who due to his lack of
preparation, made no closing argument asto why the jury should spare Moore' slife. No remedy
for thisineffective representation was forthcoming on appeal, dthough in 1998 one appeal judge
dissented from his peers. “The devastating effect of some errors simply should not be
overlooked. An attorney’s failure to argue for his client’s life during the sentencing phase of a
capital case is that type of error. The absence of argument for the defendant in this situation
leads inevitably, | believe, to a breakdown of the adversary system and a flawed trial.... When

" Cooks v Ward, 97-6105, 15 December 1998. In Strickland v Washington (1984) the US Supreme
Court ruled that errors by lawyers would not merit judicial remedy unless the defendant could prove that such
errors had prejudiced the outcome of the case.

8 UN Economic and Social Council’s Safeguards Guaranteeing the Protection of the Rights of Those
Facing the Death Penalty, adopted by consensus by the UN General Assembly in 1984, include “the right of
anyone suspected of or charged with a crime for which capital punishment may be imposed to adequate legal
assistance at all stages of proceedings.”

™ Judge Brorby, dissenting opinion favouring re-sentencing for Scotty Lee Moore. US Court of
Appeals for the 10" Circuit. Moore v Reynolds. 13 July 1998.
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nobody in the courtroom stands up and argues for the defendant’s life, it devaues the jury

system, the court, and life itself.”8

In contrast to his defence lawyer's
performance, Scotty Moore faced a
prosecutor doing his utmost to obtain a
death sentence.  The officid in question
attempted to minimize any fedings of
concernthejurors may have had about their
involvement in the future killing of afelow
human being, by telling them that they were
just “asmall piece of the machinery that is
designed to take people like Scotty Lee
Moore and put them on death row.”8! He
appealed to the jurors sense of patriotism,
comparing military service during wartime
with handing down a death sentence, and
arguing that “we're the ones he is a threat
to unless something is done about it.” The
10" Circuit Court of Appealsruled that such
comments, “even if improper”, had not
influenced the jurors decision.  Scotty
Moore was executed on 3 June 1999.

James Beathard was executed in
Texas on 9 December 1999. He and his

Scotty Moore' strial lawyer was denied the
resources to investigate mitigating evidence of
Moore’ slong history of mental health problems.
While on death row, Moore educated himself about
the law and about mental illness, including his own
clinical depression which had fuelled his earlier
abuse of alcohol and drugs. He helped other
prisoners with legal or other matters when they
were unable to help themselves, because of
illiteracy, lack of education or deteriorating mental
health. One such prisoner was Ronald Williamson,
whose serious and untreated mental illness Moore
documented and drew to the attention of
Williamson’s lawyers.

On 15 April 1999, six weeks before Scotty Moore
was executed, Ronald Williamson was rel eased
after DNA evidence cleared him of the crime of
which he had been convicted. Williamson,
sentenced to death in 1988, had come within five
days of execution in 1994. Histrial lawyer had
failed to investigate his extensive record of mental
illness, and the fact that another man had
confessed to the crime.

co-defendant Gene Hathorn had been tried separately, Beathard first. At Beathard's trial,
Hathorn testified that Beathard had shot the victims. The prosecutor agreed with Hathorn,
saying that there “has not been one piece of evidence that says Gene Hathornisaliar... heis
teling the truth.” At Hathorn’s own trial, the now defendant repeated his version of events.
However, this time the same prosecutor told the jurorsthat if Hathorn wastelling the truth then
“I"'m a one-eyed hunting dog”. The prosecutor argued that Hathorn had been the gunman, the
jury agreed, and Hathorn, too, was sent to death row. One prosecutor, two versions of the

8 Judge Brorby, op. cit.

8 The same prosecutor, who is reported to have personally obtained more death sentences -- over 50 -
- than any other US prosecutor, used the same ploy at the trial of Sean Sellers, a child offender executed in 1999:
“You don't kill anyone. What you do, you go out and you deliberate, and you decide, and if death isthe
appropriate verdict, you bring it back into the courtroom. That’'sall you do.”
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crime, two death sentences.®? After the
trids, Gene Hathorn came forward and
said that he had lied at both trids under
threats from law enforcement officids
and a prospect of receiving a sentence

On 27 January 2000, the Illinois Supreme Court granted
death row inmate Murray Blue anew trial after it found
that the prosecution had engaged in improper conduct
during the 1997 Chicago trial. For example, the
prosecution made extensive use of aheadless

manneguin dressed in the uniform of the murder
victim, apolice officer. The uniform, stained with the
officer’ s blood and brain matter, was left on display in
the courtroom during the testimony of several
witnesses and was al so allowed into the juryroom
during deliberations. The Supreme Court found that
“the nature and presentation of the uniform rendered
the exhibit so disturbing that its prejudicial impact
outweighed its probative value”, and was one of
several ploys by the prosecution aimed directly at the
sympathies or outrage of the jurors and their loyalty to
law enforcement. The Court also found that both the
defence and prosecution had engaged in equal
degrees of “immaturity and unprofessionalism.”

less than death in return for his
testimony, and that James Beathard was
i n n o c¢c e n t .
No evidentiary hearing was ever held
into the merits of Hathorn' s recantation.

In his finad statement before being
lethally injected, James Beathard
criticized the prosecutor, as well as the
death pendty: “The United States has
got to the point now where there is zero
respect for human life. My death is just
asymptom of abigger illness... I'mdying
tonight based on testimony that al

parties -- me, the man who gave the
testimony, the prosecutor he used -- knew was alie.”

On 25 October 1999, the foreman on the jury which sentenced James Chambers to
degth in Missouri in 1991 signed an affidavit saying that the * preparation of, courtroom presence
of, and overal talent demonstrated by” the prosecutor had been “far superior” to that of the
defence attorney. He stated that the “sheer force of [the prosecutor’s] personality and
confidence were factors nearly as weighty as the evidence in convicting Mr Chambers.” The
former juror stated that he no longer believed that James Chambers should be executed. He
notedthe prosecution’ sreliance on questionabl e eyewitnesstestimony, and the defencelawyer’s
failure to present any evidence of the defendant’s mental impairment in mitigation. James
Chambers had aready been moved to the cell next to the death chamber in preparation for his
execution on 10 November 1999 when he was granted a stay.#®

AsinJames Chambers case, defence lawyers have frequently failed to investigate and
present mitigating evidence on behalf of their clients at the sentencing phase, the phase at which
the judge or jury has to decide if there are any factors relating to the defendant or crime that

82 At a state post-conviction hearing, the same prosecutor adopted a third position, namely that both
men had shot the victims.

8 James Chambers was sentenced to death for the 1982 murder of Jerry Oestricker in the context of an
argument in abar. A dissenting Missouri Supreme Court judge said of the casein 1986: “Thisis an ordinary
barroom altercation... Under these circumstances, | cannot impose the death penalty.”
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should result in alife rather than a death
sentence. Marlon DeWayne Williams
was executed in Virginia on 17 August
1999 for a murder committed when he
was 19, having just emerged from a
childhood of brutal and sustained abuse at
the hands of his mother and stepfather.
At 15 he was diagnosed as “a very
psychologicaly damaged young man” At
his sentencing, the defence caled no
expert witnesses, despitetheavailability of
arange of social workers, counsdlorsand
mental health professionalswho had come
into contact with Marlon Williams. The
judge hinted at the paucity of mitigating
evidence presented to him, and the lack of
expert withesses “ Thereisnoevidencebefore
the Court from which | could conclude
that he was under the influence of
extreme mental or emotiona disturbance.
Thereis no testimony here by an expert.”
He sentenced Williams to degath.

Tyrone Gilliam's attorney, who
had not handled a capital case before,
gpparently believed that becausethejudge
was Catholic he would not sentence
Gilliamto death. He therefore persuaded
his client to forego a jury trid. The
lawyer faled to present mitigating
evidence on Gilliam’s behaf, such as the
childhood sexua and physical abuse he
suffered from three male relatives. The
bas's of the evidence againgt Gilliam was
testimony from an accomplice who was
offered a reduced sentence in return for
testifying, and Gilliam’sown confession to
the crime which he gave after 13 hours of
interrogation while still suffering serious

Al Index: AMR 51/03/00

Victor Kennedy, ablack man convicted of killing a
white woman, was executed in Alabamaon 6 August
1999. 1n 1980, as an 18-year-old of limited intelligence
and education, suffering the after-effects of alcohol,
and without alawyer present, Kennedy had made
incriminating statements to police, which formed the
main evidence against him at his 1982 trial. An appeal
court granted him anew trial on the groundsthat his
trial lawyer had failed to investigate or present
evidence of his mental impairment, traumatic
childhood, or possible lesser rolein the crime.
However, the state appeal ed and a higher court
reinstated the death sentence, ruling that Kennedy’s
claim of ineffective counsel had been raised too | ate.

In May 1998 an Amnesty International delegation
visited Aaron Patterson on death row in Illinois.
Patterson has consistently maintained hisinnocence
and alleges that he was tortured by police into
confessing to the 1989 crime. Hisclaims are consistent
with other allegations of torture by Chicago police at
the time, including of nine other men on death row in
Illinois. On 2 February 1999, acoalition of lawyers and
others called for an independent investigation into the
cases of the“Death Row 10".

On 8 July 1999, the Florida Supreme Court granted
Nathan Joe Ramirez anew trial on the grounds that the
police had violated his constitutional rightsin
obtaining a confession. One of the judges stated that
the police had engaged in a“ carefully orchestrated
trap” and a*“ purposeful sleight-of-hand” in order to
violate Nathan Ramirez’ rights. The judge noted that
this police violation was “even more egregious here
because the accused wasaminor.” Nathan Ramirez
was 17 at the time of the crime, rendering his death
sentence aviolation of international law. The
prosecution appeal ed up to the US Supreme Court to
have the death sentence reinstated, but were
unsuccessful. A date for the new trial had not been
set at the time of writing.
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head injuries sustained in the car crash that preceded his arrest. Tyrone Gilliam was executed
in Maryland on 16 November 1998.84

On 12 October 1999, the US Supreme Court refused to consider the appeal of
Exzavious Lee Gibson, sentenced to death in Georgiain 1990 for amurder committed when he
was 17 yearsold. At astate post-conviction hearing in 1996, Gibson had been forced -- through
poverty -- to appear without alawyer, in violation of internationa standards. Gibson, who has
an 1Q of between 76 and 82, attempted to represent himself, but, as a transcript of the hearing
shows, he was clearly out of his depth. He offered no evidence, examined no witnesses, and
made no objections. 1n 1999 the Georgia Supreme Court ruled that he had no congtitutiona right
to alawyer in post-conviction proceedings. Three of the seven judges dissented: “ The officia
taking of human lifeis the ultimate governmental exercise of control and power over individua
liberty. If it isto be done, it must be done cautioudy, dispassionately, soberly, and fairly. And
fundamental fairness demandsthat acondemned prisoner have the benefit of competent counsel
to articulate his congtitutional claims and to navigate the procedural and substantive morass that
is our habeas corpus law.” The dissenting minority went on to say that to require acondemned
man, without counsel, to bring his claims for relief in a “process that he can not possibly
understand... is an outcome that no just government should countenance.”®® On 12 October
1999, the US Supreme Court, without comment, allowed the mgjority decision of the Georgia
court to stand.

In 1999 a federal court agreed that a Texas death row inmate, in effect, had had no
lawyer at his 1984 trid. Cavin Burdine, a gay man whose lawyer had dept during much of his
trial and who was prosecuted by an official whose argument for a death sentence included the
contention that “sending ahomaosexual to the penitentiary certainly isn't avery bad punishment
for ahomosexua”, finaly had an appea upheld after 15 years on death row and six execution
dates.®® On 29 September 1999, US District Judge Hittner ruled that Burdine' s constitutional
right to representation had been denied by hislawyer’ s deeping, saying that “the record and the
evidence here is clear: [the defence lawyer] was actually unconscious.” The judge gave the
state 120 days to retry Burdine or release him. The state missed its 27 January deadline, and

84 Gilliam was black, convicted of killing awhite person, like nine of the other 14 men on Maryland's
death row at thetime. A Task Force, appointed by the Governor, concluded in 1996 that racial disparitiesin
Maryland’ s death sentencing “remains a cause for concern”. Governor Glendening has set aside US$225,000 to
fund another study into the issue. Washington Post, 9 February 2000.

8 Georgia Supreme Court. Gibson v Turner. 22 February 1999.

8 The same lawyer who represented Calvin Burdine was also reported to have slept during the trial of
Carl Johnson, who was executed in Texas on 19 September 1995. George McFarland remains on death row in
Texas despite his 72-year-old lawyer having slept during parts of histrial.
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on 1 March Judge Hittner ruled that Burdine's continuing detention was unconstitutional, and
gave the prison authorities five days to release him.®’

David Junior Brown was executed in North Carolina on 19 November 1999, despite
successive courts acknowledging the prosecutorial misconduct during the proceedings that led
to his death sentence. The Court of Appeals for the Fourth Circuit found that the fact that the
prosecutor had denied the defence attorneys pre-trial access to the crime scene and witnesses
was an error of acongtitutional nature, but determined that the error was “harmless’. Likewise
a judge for the District Court provided no remedy despite concluding that the prosecutor’s
conduct had been “based on personal animosity” (towardsthe defenceattorney), “inexcusable’,
and “especially abhorrent when a person’slifeis at stake’. David Junior Brown went to his
death maintaining hisinnocence. In aninterview shortly before his execution, he said: “All | can
say to the family is that | am sorry for your loss. But | did not do this... | did not kill Diane
[Chalfinch] or her daughter... | don't think the people of North Carolinawould want that on their
consciences, to kill an innocent man.”

Adherence to the stringent international standards for fair trias in capital cases is
crucid, not only to minimize the risk of executing the innocent, but aso to reduce arbitrariness
in the sentencing of the guilty, that is, unfair disparitiesin which defendants receive aprison term
and which are sentenced to death.®®

A deadly freedom of choice: prosecutorial discretion

“In Harris County, they choose to seek mor e death penalties than other counties. | doubt
that Harris County is any more violent than any other county. It's just the District
Attorney they chose to have.” Former Texas Attorney General Jim Mattox, 19998°

Harris County in Texas has supplied more death row inmates than any other US county. From
1977 to the end of 1999, 61 inmates sentenced to death in Harris County had been executed,
more than any whole state except Virginia (and Texas). From 1979, the office of District
Attorney of Harris County has been held by Johnny B. Holmes Jr. 1n 1999 he announced that
he would not be seeking re-election in 2000, having won the previous five eections, because he

8 The state prosecution appealed the ruling and Calvin Burdine remained incarcerated at the time of
writing. The stateis not barred from retrying him if it loses the appeal.

8 |n his report on the USA, the UN Specia Rapporteur said that the concept of arbitrariness enshrined
in article 6(1) of the ICCPR (No one shall be arhitrarily deprived of hislife) cannot be equated to simply ‘against
the law’, but “has to be interpreted more broadly, to include the notion of inappropriateness and injustice”.

8 |n the capital of capital punishment. Christian Science Monitor, 29 July 1999.
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believed that "it's time go home from a vacation when you're still having fun."®®  Under his
leadership, his office has obtained more than 200 death sentences.®*

The discretionary power of local, usualy elected, prosecutors to choose which
aggravated murders they will seek the death penalty for contributes to marked geographical
digparitiesin capital sentencing.  1n December 1999, a national US newspaper published the
results of astudy it had conducted indicating that wher e a crime occurs, not just the crime itself,
can determine whether adefendant lives or dies. It found that 15 counties accounted for nearly
athird of dl prisoners sentenced to death, but only one-ninth of the population of the 38 states
whichalow the death penalty. For example, it found that in Maryland, the City of Baltimore had
averaged 320 murders a year in the 1990s, but had only one person on death row in January
1999. In contrast, suburban Batimore County averaged 29 murders ayear in the same period,
and had four on death row. Similarly in Georgia, Badwin County (population 42,000) had sent
five people to death row, one more than Fulton County (population 722,000). Fulton County
averages about 230 murders a year, Baldwin County about two.%?

While some commentators have said that such disparities are asign of elected officials
representing thewishes of their local community, it clearly raises questions of arbitrarinessif one
aggravated murder is punished by imprisonment in one county and asimilar crimereceives death
in another.  Such geographical differences can result in legal challenges to a state's capital
statutes.  In 1999 such a challenge was being anticipated in New Y ork, the most recent US
state to reintroduce the death pendty. Statistics indicate that district attorneys in upstate
counties have been nine times more likely to seek the death penalty than their counterparts in
downstate counties, the areas in and around New York City. One lawyer attributed the
geographical disparity to prosecutors differing politica viewpoints: “ Upstateisabunch of tough-
talking Republican-type prosecutors who like to be tough on crime, which | guessthey think the
death penalty is.”% The apparent reluctance by some downstate prosecutors to seek the death
pendty has led to criticism by victims' rights groups and politicians, including Governor Pataki,
who reintroduced the death penalty to New Y ork Statein 1995. On 4 December 1997, adivided
New Y ork Court of Appeals upheld Governor Pataki’ s intervention in a murder case in which
he had replaced the prosecutor, whom he aleged had a “blanket policy” against seeking the
death penalty, with one willing to seek a death sentence. One of the dissenting judges said that

% Associated Press, 12 October 1999.

% |n the election campaign to replace him, DA Holmes endorsed Republican Party contender Chuck
Rosenthal, a prosecutor in Holmes' office for many years who has indicated that there would be little change if he
were to be elected. Holmes's support was key to Rosenthal lead. Houston Chronicle, 15 March 2000.

92 Geography of the death penalty. USA Today, 20 December 1999.
9 Rochester Democrat and Chronicle, 13 September 1999.
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the Governor’s intervention was “a naked attempt to substitute his policy choices...for the
preferences of the elected District Attorney.”®*

One result of the geographical disparity within New Y ork State, given the higher murder
rate in the downstate counties, is that the death penalty has not been sought in as many cases
as was predicted when New Y ork’ sdeath penalty law wasintroduced in 1995. By the January
2000 there were five prisoners on the state’ s death row. Another unpredicted outcome is that
whites -- the predominant population in upstate counties -- have been more likely to face death
sentences than blacks. Between 1995 and January 1999, whites made up 21 per cent of the
state’' s murder defendants overall, but 55 per cent of the
capital defendants.®®

Death Row USA - 1 January 2000

A return to mandatory death sentencing would Total: 3.652
violate US condtitutiond law and the restrictionsimposed Men: 3,600 Women: 52
by international standards. Prosecutoria discretion leads White: 1,701 (46.71%)
to arbitrary sentencing, reflecting political considerations Black: 1,562 (42.77%)
as well astheinequalities and prgudices in wider society. Latino/a: 312 (8.54%)
Abolition of the death penalty is the only solution. Native American: 45 (1.23%)

Asian: 31 (0.85%)

Unknown: 1 (0.03%
Still racist after all these years? Race and the US (0.03%)

death penalty Executions 1977 - 1999
) ) Defendants Victims
“The rush to snuff out the life of the defendant will | Totals: 598 794
only deepen African-Americans perception of racism | white: 333 652
in this court, in the judicial system and in society. | Black: 212 97
Dissent, Connecticut Supreme Court, 1999 Latino: 40 27
Nat Am: 8 0

Russell County in Alabama has a population which is | A" S 18

about 40 per cent African American. In 1985 Robert Lee

o Source: Criminal Justice Project, NAACP
Tarver, ablack man, was tried in Russdll County for the

Lega Defense and Educationa Fund, Inc.

9 Johnson v. Pataki. On 21 March 1996, Governor Pataki issued an Executive Order requiring
Attorney General Dennis Vacco to replace District Attorney Robert Johnson in the investigation of the murder
of police officer Kevin Gillespie. Attorney General Vacco then announced that he would seek the death penalty
against Angel Diaz, charged with the murder. Before he could be tried, Diaz committed suicidein hisjail cell.

% New York Times, 21 January 1999.

% Justice Robert Berdon, dissenti ng, Sate v Cobb, 7 December 1999. Sedrick Cobb, a black man on
death row for killing a white woman, had appealed to the court to order, as part of areview into whether the
sentence was fair in comparison to others, an evidentiary hearing into statistical evidence that in Connecticut’s
capital justice system “the race of the victim and the race of capital defendants impermissibly influence the
decision of whether a particular defendant will be sentenced to death or not.” The court rejected the appeal.
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murder of Hugh Kite, a 63-year-old white man. Tarver’sjury consisted of 11 whites and one
black after the prosecutor had removed 13 of the 14 African Americans from the jury pool via
peremptory strikes - the right to exclude individuals deemed unsuitable without giving a reason.
Following Tarver’s conviction and death sentence, appeals for him to be granted anew tria on
the grounds of racia discrimination during jury selection failed because histria lawyer had not
raised the claim early enough, thereby causing Tarver to loseit asan appedl issue. At thetime
of writing, Robert Tarver was facing execution in the electric chair on 14 April 2000, He had
come within three hours of execution in February.

The history of the US death penalty is one of racist use, and today the value placed on
white life by an overwhelmingly white prosecutoria system still appears to be higher than that
placed on the lives of black people. For the fact that a defendant is black or a murder victim
white appear to increase the likelihood of a death sentence. Blacks account for some 43 per
cent of the people on death row, but only about 12 per cent of the population at large. Between
1977 and 1999, 598 prisoners were executed for the murder of 794 people. Of these murder
victims, 82 per cent were white (see table). Y et only about 50 per cent of murder victimsin the
USA arewhite. The overwhelming mgjority of district attorneys and other officials who make
the decision as to whether to seek the death penadty are white. In 1998, of the 1,838 such
officadsin states with the death penalty, 22 were black and 22 were Latino. The remainder
were white.%’

Over 60 per cent of Pennsylvania s death row inmates are black in astatein which less
than 10 per cent of the population isblack. Philadel phiaaccountsfor just over half of the state’' s
current death sentences. A study in 1998 found that, even after making allowances for
differences in the circumstances of the crimes and defendants, blacks in Philadelphia were
subgtantialy morelikely to receive death sentencesthan other defendantswho committed smilar
murders.%®

A journdigtic investigation in 1999 found that the race of victim appears to be a key
factor in South Carolina s capital sentencing, and echoes ahistory of racia discrimination in the
state' s use of the death penalty. South Carolina s current death row population is evenly split
between white and black inmates (in a state where 70 per cent of the population is white), but
the race of the murder victim in the mgjority of cases waswhite. The 68 inmates on death row
in November 1999 had been convicted of killing 77 people, 83 per cent of whom were white,
despite whitesbeing lesslikely to be the victims of murder than blacksin South Carolina® On

97(1998) J. Pokorak, Probing the Capital Prosecutor’s Perspective: Race and Gender of the
Discretionary Actor, Cornell Law Review.

%D, Baduset a. Racial Discrimination and the Death Penalty in the Post Furman Era: An Empirical
and Legal Overview, with Recent Findings from Philadelphia, Cornell Law Review, Volume 83, 1998

9 Race playsinto death penalty use  Augusta Chronicle, 14 November 1999.
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29 October 1999, Richard Charles Johnson was scheduled to become the 264" prisoner
executed in the state since 1912, but only the eighth execution of a white person convicted of
killingablack. The state Supreme Court stopped his execution 24 hours before it was due after
a key witness gave an affidavit saying that she had killed the victim, a police officer, and that
she had lied at the trial to save herself from the death penalty. Two weeks later, on 12
November, Leroy Drayton, black, was executed in South Carolina for the murder of Rhonda
Smith, white, despite evidence not heard at his tria that the 1984 shooting may have been
accidental.

Inlate 1999 the US Department of Justiceinitiated areview of the federa death penalty
to establish if there were any inappropriate racia disparitiesin the federal capital justice system.
An ongoing non-governmental study has found that since the US Government reintroduced the
federal death penalty in 1988, the Attorney General has authorized prosecutorsto seek the death
penaty againgt atota of 188 defendants, 76 per cent of whom were non-white (98 blacks, 45
Hispanic and 10 Asian/Indian).’®®  Of the 21 inmates on federal death row in Terre Haute,
Indiana, on 1 January 2000, 14 were black, five white, one Asian, and one Hispanic.t0*

In a letter to Amnesty International, dated 11 August 1999, the US Department of
Justi ce responded to the organization’ s 1999 report on race and the death penalty inthe USA 102,
The letter said that: “With regard to federa capital prosecutions, every effort has been made
to foreclose race as a factor in the decision whether to seek the death penalty...”. Some
defence lawyers have argued that since the mid-1990s, in an attempt to redress racid
imbal ances, the Attorney General has been discriminating against whitesin the processto decide
which defendants should face the death penalty. 103

19 Federal Death Penalty Prosecutions 1988-2000, Federal Death Penalty Resource Counsel Project.
101 Of the seven men on the US military’ s death row, five are black, one Asian, and one white.
102 Killing with Prejudice: Race and the Death Penalty in the USA. (AMR 51/52/99, May 1999).

103 Who lives, Who dies? Department of Justice seeks consistency in capital cases, but defense bar cites
vagaries. Legal Times, 16 June 1999.
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Characterigtically, in its letter
to Amnesty International, the US
adminigration hid behind the federa
system of government in responding to
concern over what is occurring under
state death pendty laws “The
Attorney General appreciates your
expresson of concern that capital
sentencing laws in the United States
are being applied in a disparate manner
between defendantsbased on their race
and the race of their victims... [It]
cannot be disputed that the
circumstances of many of theidentified
cases, as you have described them,
raise concerns. The federa
government’s“oversight” of the states
capital sentencing procedures, however,
is limited by the United States
Congtitution to the federal courts
redress of erors of Constitutional

At the time of writing, Juan Raul Garza, was set to
become thefirst federal prisoner executed in the USA
since 1963 after the US Supreme Court denied his
appeal in November 1999. On 27 January 2000, the US
Government was requested by the Inter-American
Commission on Human Rights not to allow the
execution to proceed until the IACHR has examined
the claim that Garza' srightsto afair trial were violated.
The claim challenges the use by the prosecution of
evidence of Juan Raul Garza sinvolvement in
unsolved murdersin Mexico for which the defendant
was never prosecuted or convicted. The prosecution
introduced the evidence at the sentencing phase of
thetrial in order to bolster its argument for a death
sentence rather than life imprisonment without parole.
It isthe only time that a capital defendant has been
sentenced to death using evidence of unadjudicated
crimes committed in aforeign country since the USA
resumed executionsin 1977. See Amnesty
International Urgent Action 40/00, AMR 51/27/00, 17
February 2000.

dimension... [IJnmates sentenced to death under state law can seek relief from the federal
courtsif they are able to demonstrate that race had an actual, versus an assumed or speculative,
impermissible impact in the prosecution of a capita offense.”1%4

Amnesty International believes that it is an abdication of leadership for the US
Government to wash its hands of aleged human rights violations committed at State level, and
that its stated reliance on the federa courts to remedy state abuses is disingenuous given the
government’s 1996 legidation to restrict the power of federal courts to review state court
decisgons (see page 43). Besides, proving that racism influenced any individual case, the

104 The federal government adopts the same tactic in replies to appeals calling for their intervention to
stop the execution of child offenders. For examplein areply to the President of the Italian Section of Amnesty
International in September 1999, regarding the organization’s appeal for the execution of Chris Thomasin
Virginiato be stopped, the Deputy Assistant Attorney General at the US Department of Justice wrote: “The
federal government may not override a state' s determinations. Thus, the concerns you express... should more
properly be raised before the Governor and Legidlature for the Commonwealth of Virginia” Under international
law, the federal system of government may not be used to justify an evasion of international law.
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standard for a successful appeal set by the US Supreme Court in 1987in McCleskey v Kemp,
isamost impossible. Legidative remedies have not been forthcoming either.10

Between 1910 and 1961 North Carolina executed 282 blacks and 75 whites, and its use
of the death penalty today still raises questions of racid disparity in a state where 75 per cent
of the population is white and 22 per cent black. Over 55 per cent of the state’s current death
row inmates are African American (124 out of 224), and athough 13 of the 15 prisonersit has
executed since the death penalty resumed in 1977 have been white, 14 out of the 15 were
convicted of killing white people. In 1999, North Carolina executed its first black prisoner in
the modern era of USjudicid killing. Harvey Lee Green was executed on 24 September after
state and federal courts refused to accept that racial discrimination may have played a part in
his death sentence. Hewas convicted of adouble murder which his Pitt County trial court found
he had not premeditated when he robbed a dry cleanersin 1983. He became the only person
to be executed in North Carolinafor amurder committed in 1983, athough there were 550 other
murdersin the state that year.1°® Therewere 11 murdersin Pitt County in 1983 -- al thevictims
were black except in Harvey Green's case. His case -- the only one involving a black
defendant accused of killing awhite person -- was aso the only casein which the county sought
the death penalty. Prior to Green’s 1984 sentencing, the defence attorney asked the court to
prevent the prosecutor from systematically removing blacks during jury selection, which the
defence argued was his tendency. The court denied the request. At the subsequent jury
selection, the prosecutor excluded five of the six prospective black jurors, but only one of 26
white jurors. At a hearing in 1989 an expert testified that the statistical probability that race was
not a factor in the prosecutor’ s selection processin Green'scasewasonein 10,000. At a1992
re-sentencing, Harvey Green faced the same prosecutor and a jury selection process which
again resulted in one black and 11 white jurors.’

Harvey Green'sfinal statement before being put to death was. “1'd like to let the public
know that the wrong they're doing now, it compounded the wrong | did years ago. It ain't no

105 |n 1998, Kentucky adopted the Racial Justice Act which prohibits seeking the death penalty against
aperson on the basis of race and establishes procedures for dealing with claims made under this Act. Itisthe
only US state to have enacted such legislation.

1% The other aggravated murders included a double murder of two black men, one of whom was shot,
the other stabbed, before being dumped into ariver. The perpetrator reportedly said that he had planned to kill
one of the men for hismoney and car. In Harvey Green's case, the court found that he had not planned to kill.

197 From 1983 to 1992, there were 88 murders in Pitt County. Over two-thirds of the victims were
black. Only four murdersinvolved inter-racial killings. The state sought the death penalty in all three cases
involving white victims and black defendants, but did not do so for the white-on-black killing. Intotal during
this period, the state sought the death penalty 11 times. In nine of those cases, the defendant was black. In
March 2000, there were four prisoners on North Carolina s death row who had been tried in Pitt County. All
four were black.
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judtification. Ain't nofairness. That'sall | got to say, and they know it'sright.” 1 Hisexecution
went ahead despite appeals from four of North Carolina s leading African-American elected
officidsfor it to be stopped.

A few weeks earlier, 26 members of the Congressiona Black Caucus in Washington
DC had appeded to Governor Siegelman of Alabama to stop the execution of Brian Baldwin,
“in light of the clear pattern of racid discrimination evident in his case”. Former US President
Jmmy Carter wrote to the governor urging that the sentence be commuted on the basis that
“there were clear reasons to question his culpability in the murder” and that “there is no doubt
that racial prejudice was asignificant factor bothin histria and in hisdeath sentencing.” Brian
Badwin, black, was convicted in 1977 of the murder of a white girl when he was 18. His
confession to the crime, allegedly extracted under police torture and death threats, was admitted
as evidence. Thetrid, in front of an all-white jury after the prosecutor had removed dl black
jurors during jury selection, lasted a day and a half.

On 16 June 1999, Coretta Scott King, wife of the late Martin Luther King Jr., and
founder of the Center for Nonviolent Socia Change, in Georgia, appealed to Governor
Siegelman to stop the execution “for the sake of justice and human decency”: “I fear that
without your intervention, this case will become a textbook example of racia injustice. Mr
Badwin, who was called ‘boy’ and ‘savage’ in court, was convicted by an al-white jury in a
county in which nearly half theresidents are African American... It would be aterrible tragedy,
an outrage and a setback for equal justiceif the state of Alabamarushesto execute Mr Baldwin
amid growing evidence of hisinnocence and abuse of his lega and civil rights.” Nevertheless,
Governor Siegelman denied clemency despite stating that he was “deeply troubled” by some
aspects of the case.  Given the governor’s earlier comments relating to clemency, outlined
below, Amnesty International is concerned that the palitics of the death pendty may have
interfered with his decision.

Thelast draw in the lottery: the clemency decision

“Judy Neelley woul d have been shown the same compassi on under Don Siegel man that she
showed her victims” Governor Don Siegelman, 21 January 1999.1%°

Governor Siegelman, who took office in January 1999, had joined the angry public criticism of
the decision taken by his predecessor, Fob James, to commute the death sentence of Judith

108 At his 1992 re-sentencing Green was not allowed to tell the jury of hisremorse. Helater became the
first US death row inmate to participate in Restitution Inc., a non-profit group that helps inmates to sell their art,
with the proceeds going to family members of the murder victim, or to a charity. See: www.restitutioninc.org

109 Associated Press, 21 January 1999. Governor Siegelman was speaking to reporters at a meeting of
state District Attorneys.

Amnesty International April 2000 Al Index: AMR 51/03/00



44 USA: Failing the Future: Death penalty developments, March 1998 - March 2000

Neelley as one of hisfina acts of office. However, Governor Siegelman opposed a legidative
proposal to strip Alabama governors of the power to commute death sentences, stating that no
such change was necessary as he would never do what Governor James had done. The
clemency decision on Brian Baldwin's case (above) was the first of Don Siegelman’'s
governorship.

Because Governor James 15
January decision to spare the life of Judith
Neelley came at the end of histermin office,
he was spared the political conseguences of
the inevitable backlash. He gave no reason
for his decision, dthough there was
widespread speculation that Neelley's
conversion to Chrigtianity might have been a
factor in persuading him to grant clemency.
Y et this not been enough to save either Karla | Betty Lou Beets shortly before her execution in
Faye Tucker, awoman executed in Texasin | Texasin February 2000 (see next page).

1998 despite turning to Christianity, or the | © Cedar Creek Filot

many men who have found religion while
under sentence of death.® All acts of
executive clemency are to be welcomed, and can require a degree of political courage.
Nevertheless, Governor James decision would appear to further demonstrate the politicized and
arbitrary nature of US capita justice, as do the other five executive commutations from death
to life imprisonment during 1998 and 1999, namely those of: Darrell Mease (Missouri), Wendell
Flowers (North Caroling), Henry Lee Lucas (Texas), Bobby Ray Fretwell (Arkansas) and
Cavin Swann (Virginia, see box, page 59).

Darrell Mease was scheduled to be put to death on 27 January 1999 in Missouri at the
same time as a planned visit to the state by Pope John Paul 11, who actively opposes the death
penalty. After this embarrassing coincidence of events had become known, the state Supreme
Court rescheduled the execution for 10 February. However, at a meeting with Governor
Carnahan on 27 January, the Pope made a persona plea for Mease to be granted clemency.
The next day, Governor Carnahan commuted the death sentence: “| continue to support capita

110 For example, Jonathan Nobles was executed in Texas on 7 October 1998. He had turned to religion
on death row, and obtained the necessary qualifications to minister to fellow inmates. He had abused drugs from
the age of eight to escape a childhood of sexua and physical abuse. While drugs "influenced my mind enough to
allow me to commit murder, | still take the responsibility for the murders. I'm not making up excuses... I'm a
convicted killer; | committed a heinous act. When | think deeply about it, it nauseates me.” Two weeks before
his execution he met for several hours with the mother of one of hisvictims at which he was able to apologise and
take responsibility for his crime. The mother of hisvictim reportedly said that she forgave him.
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punishment, but after careful
congderation of his direct and personal
appeal and because of a deep and
abiding respect for the pontiff and al he
represents, | decided last night to grant
hisrequest."

A day after the Governor's
decision, the Missouri Supreme Court set
the execution date for James Rodden.
On 24 February hewas put to death, one
of nine prisoners executedin Missouri in
1999. Why werethey killed and Darrell
Mease dlowed to live? Theanswer isin
the luck of the draw: M ease was spared
amply because his scheduled execution
date happened to coincide with the
Pope’s vigit. One of the nine Missouri
prisoners executed was Roy Roberts.
He was put to death on 10 March 1999,
despite a plea for clemency from the
Pope, thistime in awritten appedl.

Roy Roberts had been
sentenced to death for a murder
committed in prison, involving two other
inmates, one of whom is serving a life
sentence, the other of whom had his
death sentence overturned on appeal.
Roberts, whose last wordswere “you' re
killing an innocent man”, had been
convicted despite conflicting eyewitness
testimony and other questionable
evidence. Like Roberts, Wendell
Flowers in North Carolina had been
sentenced to death for a prison murder
involving other inmates. Also like
Roberts, Flowers had been sentenced to
death despite questions asto whether he
was principaly responsible for the
murder. Hewasthe only one of the four
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"After careful review of the evidencein the case | concur
with the jury that Betty Lou Beetsis guilty of this murder.

| am confident that the courts, both state and federal, have
thoroughly reviewed all the issues raised by the
defendant...”

Following this statement by Governor Bush denying
reprieve, great-grandmother Betty L ou Beets went to her
death in the Texas execution chamber on 24 February 2000,
two weeks before her 63" birthday.

Thejury which sentenced Betty Beets to death was | eft
unaware of evidence directly contradicting the
prosecution’s claim that she had killed her husband for
financial gain -- the aggravating factor in the crime that
made it punishable by death. Neither did thejury learn of
crucial mitigating evidence, including Beets' traumatic
history of severe physical and sexual abuse from an early
age. Expert testimony in post-conviction proceedings
established that she suffered from post-traumatic stress
disorder, Battered Woman Syndrome and organic brain
damage.

Appeals from the United Nations Special Rapporteurs on
extrgjudicial, summary or arbitrary executions and on
violence against women were among the thousands of
callsfor Governor Bush to stop the execution. The UN
experts urged the Governor to consider “the specific
circumstances of the crime and in particular the violent
abuse which Betty L ou Beets suffered at the hands of her
spouses and the effect of this abuse on her state of mind
and her actions.” They noted that the earlier execution of
KarlaFaye Tucker on 4 February 1998 had "brought
worldwide condemnation of a state death penalty process
incapable of showing mercy...".

In August 1999, afederal district judge overturned the
death sentence of Faye Copeland, an elderly woman on
death row in Missouri, also diagnosed with Battered
Woman Syndrome. The ruling -- which cited improper
prosecutorial statements at the 1990 trial -- came on Faye
Copeland’s 78" birthday. The State of Missouri has
appealed the ruling and at the time of writing was seeking
to have the death penalty reinstated by the Eighth Circuit
Court of Appeals.
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prisoners involved in the killing to be sentencedto death. However, unlikein Roberts case, on
15 December 1999, Governor Hunt of North Carolina recognized the arbitrariness in the
sentencing and commuted Wendell Flowers death sentence two days before his execution.

Governor Huckabee of Arkansas commuted the death sentence of Bobby Ray Fretwell
in March 1999. He said that he was swayed by an appeal from one of the trid jurors for the
execution to be stopped. The juror wrote that he had been the only one of the 12 initidly to vote
for life, but had changed his vote to death because he felt intimidated and did not want to be
shunned by his community. The Governor’s courageous decision was welcome, but when
comparedto other similar casesit further highlightsthe arbitrarinessin US capita justice. Much
the same as occurred at Fretwell’ strial, for example, had taken place at Louis Truesdal€ strial
in South Carolina. A single juror who had wanted to vote for life later admitted to being
intimidated by the racism prevailing in the juryroom into changing her voteto death (shewasthe
only black juror; Truesdale was black, accused of killing a white woman). Y et, while Bobby
Fretwell was allowed to live, Louis Truesdale was executed on 11 December 1998.

Governor Bush of Texas commuted the sentence of Henry Lee Lucas on 26 June 1998
because there were doubts about his guilt in the crime for which he was sentenced to die.
Governor Bush said: “...I feel a special obligation to make sure the State of Texas never
executes a person for a crime they may not have committed” ',  Since January 1999, Troy
Farris, James Beathard (see page 29), and Odell Barnes (page 74) have gone to their deathsin
Texas despite doubts over their guilt.!*? One difference between the cases was that the Lucas
case had achieved a great dea of publicity and raised concern in officia circles in Texas,
including the belief of two former state Attorneys General that Lucas was in al likelihood
innocent of the crime for which he was sentenced to death. The Dallas Morning News said:
“For other death row inmates, the questions of guilt are not as publicized, but they are equally
compdling.”*** One case that has received posthumous publicity is that of David Spence,

1110 order to commute a death sentence, Governor Bush has to receive a recommendation to do so
from his appointees on the Texas Board of Pardons and Paroles (BPP). Henry Lucas was the first such
commutation since Governor Bush took office. The Governor received a recommendation for clemency after he
had asked the Board to review the case. Governor Bush also has the power to grant a 30-day reprieve, but he has
never granted such adelay. On 28 December 1998, ajudge reviewing BPP procedures stated: “ It is abundantly
clear that the Texas clemency procedure is extremely poor... The Board would not have to sacrifice its
conservative ideology to carry out its duties in amore fair and accurate fashion.” See: Killing without Mercy:
Clemency proceduresin Texas (AMR 51/85/99, June 1999).

12 Troy Farris was executed on 13 January 1999. Unusually, five members of the Board of Pardons
and Paroles had voted for areprieve.

113 Another feature of the case was that the murder victim was never identified. As such there was no
call for an execution from relatives. The Governor was criticized by the head of the Texas Sheriffs' Association,
among others: “Thisisthe only bad decision that he's made. I’'m in favor of what he has done, except for that. |
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executed in Texas on 3 April 1997 for the 1982 murder of three teenagers. Reportedly, two
police officers who investigated the case later stated that they believed David Spence was
innocent, as did a Republican Texas businessman who examined the case.!'* Spence himself
had maintained his innocence to the end -- “1 want you to understand the truth when | say |
didn’t kill anyone” were his fina words before being lethally injected.

Finality vs. fairness: The Anti-Terrorism and Effective Death Penalty Act

“Cantu’ spetitionfor federal habeasrelief indisputably fallsoutside the one-year timelimit
prescribed by Congress in the Anti-terrorism and Effective Death Penalty Act in order to
bringregularity and finality to federal habeas proceedings.” Court of Appedls, Fifth Circuit,
1998115

Andrew Cantu was executed in Texas on 16 February 1999 without any state or federa review
of theissuesin hiscase. Thefederal courtsruled that he had missed the deadlines for filing his
appedls and thereby run out of time under the provisions of the Anti-terrorism and Effective
Death Pendty Act (AEDPA), alaw designed to expedite executions and signed into law by
President Clinton in April 1996.

In his 1998 report on the USA the UN Special Rapporteur on extrgjudicial, summary
or arbitrary executions expressed his concern that the AEDPA, by severdy limiting the ability
of the federal courtsto remedy errors and abuses in state proceedings, had “further jeopardized
the implementation of the right to a fair tria as provided for in the International Covenant on
Civil and Political Rightsand other internationd instruments.” Developmentsin 1999 in aTexas
capital caseillustrated the way that the Act has sacrificed fairnessfor findity. 1n 1996, the US
Court of Appealsfor the Fifth Circuit applied the new rules of the AEDPA to the claim of Texas
death row inmate Bobby James Moore that his representation at trial had been inadequate.!®
In abrief opinion, the court rejected the claim and reaffirmed his death sentence. However, in

still like the guy. Everybody makes mistakes.” (Fort Worth Star-Telegram, 14 July 1998).

114 The Wrong Man, New Y ork Times, 25 July 1997.

115 Cantu-Tzn v. Johnson, 2 December 1998. The Fifth Circuit refused to stay Andrew Cantu’s
execution, then scheduled for 3 December, after a District Court had ruled that he had deliberately engaged in
delaying tactics. One of the three Circuit Court judges dissented, arguing that by refusing to appoint counsel and
hold an evidentiary hearing, the District Court had been in no position to say whether Cantu had resorted to
dilatory tactics. Cantu had taken to representing himself after two court-appointed lawyers withdrew from the
case, and after he had fired athird for failing to put any work into his case. Fifteen minutes from execution, after
an experienced lawyer stepped in on his behalf, the US Supreme Court issued a stay, but later dismissed the
appeal and Cantu was executed on 16 February.

116 see The Death Penalty in Texas: Lethal Injustice (AMR 51/10/98, March 1998).
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1997, the US Supreme Court ruled that the provisions of the AEDPA do not apply
retroactively.'” Asthe Fifth Circuit had applied the act retroactively in Bobby Moore's case,
it reconsidered his appeal, and this time applied the less stringent pre-AEDPA rules.  In
August 1999 it handed downits new ruling on the case. Itsdecision ran to fivetimesthelength
of its 1996 ruling, and this time found in favour of Bobby Moore. The court was scathing about
the legd representation that Moore had received at tria, describing it as “ pathetically weak”

and faling “well outside the bounds of reasonable professiona performance’. The Court said
that it had “no trouble’ concluding that Moore s lawyers had been uncongtitutionally ineffective
and that their performance had prejudiced the sentence.!'® It granted him a new sentencing
hearing, which at the time of writing was due to take place in early 2001. The case of Bobby
Moore thus appears to confirm that the AEDPA will alow prisoners to go to their deaths who
have had their constitutional rights violated.

Whilst Texas executes more death row prisonersthan any other US state, Virginiahas
a higher execution rate per head of population.'® Apart from state-level legidative measures
which have rendered the appeals process one of the speediest in the country,*?° among the
factors making Virginia so efficient at killing deeth row prisoners is widdly believed to be the
conservative nature of the Virginia Supreme Court and the Fourth Circuit Court of Appeals --
the federal appeals court that oversees Virginia cases. Up to mid-1999 only about six per cent
of Virginia's death sentences since 1976 had been reversed on appeal, compared to a national
average of around 33 per cent.*?? In 1998 and 1999, the Fourth Circuit’s strict interpretation of
the Anti-Terrorism and Effective Death Penalty Act came under scrutiny following itsdecisions
in two death penalty cases.'??

In December 1998, the Fourth Circuit denied the appedl of Virginiadeath row prisoner
Terry Williams. The US Supreme Court subsequently stopped his execution shortly before it

17 Lindh v Murphy
118 Moore v Johnson (Revised, 16 November 1999).

119 As of 29 February 2000, Texas had an execution rate of 0.106 per 10,000 population, whereas
Virginiahad arate of 0.111. Source: Death Pendlty Information Center. The Virginiarate of execution is now
likely to drop asit has been executing more people annually than it has been sentencing to death.

120 Notoriously, under Virginia's“21- Day Rule”, no court is permitted to review any newly discovered
evidence presented 21 days or more after the initial sentencing. The latest attempt to amend thisrule stalled in
the Virginia Senate in March 2000. A bill aimed at increasing the time limit from 21 daysto three years was
passed by House of Delegates in February, but was amended in the Senate to 45 days. Consideration of the bill
was then put off until 2001.

121 Washington Post, 4 April 1999.

122 Also in 1999, the Fourth Circuit ruled in USA v Dickerson that federal law enforcement officials are
not bound by the US Supreme Court’s 1966 ruling (Miranda v Arizona) requiring police officersto warn
suspects that they have the right to alawyer and to remain silent.
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was due to be carried out on 6 April 1999. At the heart of the Williams case is the meaning of
“contrary to” and “unreasonable” under the AEDPA; the Act does not alow federa courts to
review a state court decision unlessthat decision was* contrary to, or involved an unreasonable
gpplication of, clearly established” US Supreme Court precedent. In the view of the Fourth
Circuit, “contrary to” means “in square conflict with” a Supreme Court precedent in a similar
case, and an “unreasonable application” of federal law is one that “ reasonable jurists would all
agree isunreasonable” (emphasis added). At ahearing on 4 October 1999, US Supreme Court
Justice Ruth Bader said to the Virginia Assistant Attorney General defending the Fourth
Circuit’ sinterpretation: “ But reasonablejuristsalwaysdisagree... If | understand your argument,
you'd never have a case a petitioner could win.”*23

Terry Williams was sentenced to death in 1986 for the murder of Harris Thomas Stone
ayear earlier. On appedl, a state court ordered a new sentencing on the grounds that the trial
lawyer had been condtitutionally deficient by failing to present mitigating evidence, including of
Williams deprived and abused upbringing, his acoholic family, and his borderline mental
retardation. The court ruled that if the jury had heard such evidence, at least one juror would
probably have voted for alife sentence (a unanimous vote is required for death to be imposed
in Virginia capital cases). The ruling was overturned by the Virginia Supreme Court, applying
its interpretation of federal law, but this was itself reversed by a federal district court which
agreed with the lower state court that a better defence lawyer would probably have led to a
breach in the jury’ s unanimity and a verdict of life rather than death. However, in December
1998 the Fourth Circuit Court of Appedals overturned the district court’s decision. It said that
the Virginia Supreme Court’s decision to reimpose the death sentence had not been an
“unreasonable’ application of federa law, and ruled that in order for the claim of ineffective
defence representation to be upheld, Terry Williams must show that all 12 jurors would have
voted againgt the death penalty if he had had a better lawyer. The Fourth Circuit reasoned that
“acourt may not assume that one juror may be more likely swayed by mitigating evidence than
hisfellow jurors’ because it must be assumed that al 12 jurors are “reasonable, conscientious,
and impartia”. Thus, the Fourth Circuit concluded, the fact that “one hypothetica juror might
be swayed by a particular piece of evidence is insufficient to establish prejudice’ under the
standard required by US Supreme Court precedent.

The second Fourth Circuit decision was made in the case of Virginia death row inmate
Michael Wayne Williams, whose appedl it denied on 2 August 1999. The defence lawyers had
challenged a section of the AEDPA which restricts a federa district court’s ability to conduct
an evidentiary hearing on issues that the defence has “failed to develop” in state court unless

123 Federal Courts Power in Federal Death Penalty Casesis Reviewed. New Y ork Times, 5 October
1999.

Amnesty International April 2000 Al Index: AMR 51/03/00



50 USA: Failing the Future: Death penalty developments, March 1998 - March 2000

there is overwhelming evidence of innocence.!** Applying the AEDPA, the Fourth Circuit
rejected the claim that Michagl Williams should have had ahearing to consider evidence of juror
misconduct and that the state had uncongtitutionally withheld evidence from the defence. On
28 October, the US Supreme Court stopped Michagl Williams execution less than an hour
before it was due to be carried out, agreeing to review that section of the AEDPA and the
Fourth Circuit’ sinterpretation of it. At the time of writing the US Supreme Court had not ruled
onthetwo Williams cases. If it upholds either of the Fourth Circuit’ sdecisions, it will go further
towards eliminating the power of federal courts to remedy internationally recognized violations
of prisoners rightsto afair trial.

The case of Thomas Thompson, who was executed in Californiain thefirst few minutes
of 14 July 1998, serves to illustrate how finality has become the motivating force in the
adminigtration of the death pendlty, aswell as showing the cruel roller coaster ride of alternating
hope and despair to which condemned prisoners are subjected. Thompson, sentenced to death
for the 1981 rape and murder of Ginger Fleischli, had his sentence overturned by one court in
1995, but reinstated by another in 1996. In August 1997, he camewithin six hours of execution.
He had aready ordered his fina meal, when the Court of Appedls for the Ninth Circuit
overturned his conviction for rape, the aggravating factor that made the crime dligible for the
death penalty, on the grounds that his inadequate legal representation had“ cast grave doubt on
the rdliability of therape conviction”.*?> Four months earlier the Ninth Circuit Court had denied
Thompson an appedl hearing, but subsequently decided that it had erred and that the case should
be reviewed.

The State of Cdlifornia appeded, and on 29 April 1998 the US Supreme Court
overturned the Ninth Circuit Court’s decision, stating, in unusually harsh language, that the
appeal court had committed "a grave abuse of discretion” by reopening its earlier decision. The
Supreme Court said that although the appeal court had not acted illegally, it had abused a
discretionary power which should only be used as a last resort in "grave, unforeseen
circumstances' in order to prevent a miscarriage of justice. According to the Supreme Court,
this standard had not been met in the Thompson case. The Court said that this standard “is
atogether consistent with AEDPA’s central concern that the merits of concluded criminal
proceedings not be revisited in the absence of strong actual innocence showing” .26

124 gection 2254(e)(2) of the AEDPA.

125 Earlier in 1997, seven former California prosecutors, all supporters of the death penalty, had filed a
brief in support of Thompson because of their concernsin the case: “If... Thompson is executed, the message
that will be conveyed is that carrying out death sentences is more important than ensuring that criminal
prosecutions... do not involve the manipulation of facts, and witnesses, and ultimately, the truth.”

126 Calderon v. Thompson. Four of the US Supreme Court justices dissented: “Whatever policy the
Court is pursuing, it is not the policy of the AEDPA. Nor isany other justification apparent... while [the Ninth
Circuit’ s decision to revisit the Thompson case] may have left some unfortunate impressions, neither its want of
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The US Supreme Court decision followed repeated public criticism by the Caifornian
state authorities at the time of the Ninth Circuit Court’s August 1997 ruling. Governor Wilson,
who had earlier denied Thompson clemency!?’, said the decision was made by a "coterie of
libera judges'. Attorney Genera Lundgren said he hoped the US Supreme Court would put an
end to the “Ninth Circuit circus’. The state' s appeal said that the Ninth Circuit Court’ sdecision
would invite "endless' federal court appeals in state death penaty cases, arguing that "at some
point there must be finality".

This theme was taken up by the US Supreme Court in its April decision. It wrote that
"it [is] necessary to impose significant limits on the federal courts' discretion to grant habeas
relief. Theselimitsreflect the Court’s enduring respect for the State’ sinterest in the finaity of
convictions that have survived direct [state-court] review.... finality is essential to the criminal
law’ s retributive and deterrent functions' and that "only with an assurance of real finality can
the State executeits moral judgement and can victims of crime moveforward knowing the moral
judgement will be carried out”.

Governor Wilson praised the US Supreme Court’s ruling, stating that "with these
needless delays behind us, we should proceed to carry out the appropriate punishment... and not
further delay justice to the family and loved ones of his victim". A spokesman for Attorney
General Lundgren said that "it's about time for the victims and victims family to findly have
closure".

In aletter to the Washington Post on 19 May 1998, Larry W. Pogt, the father of a
murder victim, responded: "How dare the court speak for me, my family and my murdered
daughter..?'. Mr Pogt criticized the Supreme Court for "talking about their brand of morality and
their versions of victims wishes." He concluded with a request that "judges and prosecutors
and politicians cease and desist in their politicizing about victims' families who need ‘ closure
to moveon...".

Creating more victimsin the name of victims' rights. The families

finesse nor AEDPA warrant the mgjority’ s decision...”.

127 The US Supreme Court noted in its April 1998 decision that Governor Wilson had denied clemency
to Thompson prior to his August execution date, having “agreed with the view of the judge who presided over
Thompson’strial, that it would be an absolute tragedy and a travesty of justice to even seriously consider
clemency in this case.”
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“1"vejust now started to have the nightmares... | woke up crying because | was dreaming
of my brother’s execution.... I’m paying his funeral payment right now each month, you
know, it’s pretty sick and depressing.” 1?8

The comments of California s Governor and Attorney General aretypical of many US officials
who voice their support for the death pendty in terms of public demand for retributive justice
and “victims' rights’. Having for the most part rejected the largely discredited deterrence
argument*?°, political leaders speak instead of the peace, or “closure’, that an execution will
bring to the family of amurder victim, despite the absence of evidence that it can guarantee any
such outcome, and ignoring evidence from those murder victimsrelatives who say an execution
only makes matters worse.

I'n his 1998 report on the USA, the UN Special Rapporteur on extrgjudicia, summary
or arbitrary executions expressed his particular concern about the current approach to victims
rights. He stated that “while victims are entitled to respect and compassion, access to justice
and prompt redress, these rights should not be implemented at the expense of those of the
accused. Courts should not become a forum for retaliation. The duty of the State to provide
justice should not be privatized and brought back to victims, as it was before the emergence of
modern States.” At the clemency hearing for Darrell Rich in California on 6 March 2000
family members of his victims spoke of the pain of losing their relatives and their wish to have
Darrell Rich killed without further delay. Opponents of the death penaty spoke for clemency,
drawing hisses and anangry walkout from relatives of thevictims. Onerelative reportedly said
“We're wadting time, just kill him”, another: “I think we should take him out to that dump and
use arock, maybe a gun. No, a gun’'s too fast.”**° Governor Davis denied clemency on 10
March. Among hisreasons, he said that the relatives of the murder victims* are not swayed by
[Rich's] pleafor clemency and plead that the State’s laws be carried out.” Darrell Rich was
executed on 15 March.

Elected officids rarely turn their atention to the other, largely ignored victims, namely
the family whose relative is condemned to death. In a letter to the Washington Post on 23
February 2000, awoman whose husband is on death row in North Carolina, wrote: “ Our children
have suffered greatly because of the actions of their father. Although our children recognize
that their father did something terribly wrong, they still love and need their dad. The suffering

128 Flicia Draughon, interview with Amnesty International, Dallas, June 1998. Her brother, Martin
Draughon, was sentenced to death when she was 16, and remains on death row in Texas. See also: Speaking out:
Voices against death (AMR 51/128/99, October 1999).

129 On 20 January 2000, US Attorney General Janet Reno said: “I have inquired for most of my adult
life about studies that might show that the death penalty isadeterrent. And | have not seen any research that
would substantiate that point.” Reuters, 20 January 2000.

130 gacramento Bee, 6 and 7 March 2000
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of children whose parents are on death row has been completely ignored because these children
suffer insilence. | know of one nine-year-old who writes on his calendar, "Daddy dies today,"
each time his father receives a new execution date. Although | understand the cry for justice
after amurder has been committed, | cannot understand the how! for revenge that will leave
more children devastated and parentless... | pray that al children whose parents have been
murdered will find comfort and peace. But my children may also lose their dad to murder, and
| wonder who will weep for them.”

A study published in 1999 found that families of the condemned can suffer serious
sigmatization, socid isolation, depression and “chronic grief”. However, the study noted that
while murder victims' relatives are alowed to testify at the trial about the impact of the crime
on their lives, and may aso receive state-funded psychotherapy, costs for attending trias, and
other assistance, the relatives of the condemned receive no such support: “...no state-provided
treatment options exist for families of the condemned. Further, the sentencing courts provide no
support options, nor do prisons, victims' programs, or socia service agencies.... Family members
who choose to stand by their condemned relative are relegated to silence, usually feeling
powerless to stop the machinery of death that operates to kill their loved one. Their
powerlessness starts at the trial level, where most of them are ignored and unheard in the guilt
or sentencing phase of the trial.” 3!

Among relatives of death row defendants interviewed for the study was Trevor Dicks,
who was 11 when his brother, Jeff, was sentenced to die in Tennessee' s electric chair: “ At that
time, | didn't know when it would be carried out. | had an eleven-year-old imagination of
electrocution. Those nightmares have haunted mefor nineteen yearsnow. | couldn’t find anyone
to expressmy fedlingsto. | wasaso condemned.” Jeff Dicksdied on Tennessee' s death row
on 10 May 1999, amidst allegations of medical neglect.

The study aso quotes the father of Joseph Hudgins, a child offender on death row in
South Carolina for a crime committed in 1992 when he was aged 17: “If they ever should
execute Joseph it would probably kill me. | doubt if | could takethat... Thereisn't amoment of
the day when | don’t think about Joseph and his case. It's there when | wake up in the morning
and the last thought before | go to Seep at night... It isvery devastating. It hasimpacted on my
hedlth... | live for the time when Joseph calls me or | go to visit him. He ingsts that | should

181 What about our families? Using the impact on death row defendants’ family members as a mitigating
factor in death penalty sentencing hearings. By Rachel King and Katherine Norgard. Florida State University
Law Review [Vol 26:1119, 1999].
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take vacations and lead a normd life, but
| am not living anormal life. Thereisno
normalcy here” On 6 December 1999,
the state Supreme Court granted Joseph
Hudgins a new tria because his defence
representation at hisoriginal trial had been
inadequate.

Sixty-two year old Zane Hill was
executed in North Carolina on 17 August
1998. He had been sentenced to degthin
1991 for killing his 29-year-old son when
he became violent during a prolonged
spate of heavy drinking. Although till
grieving for her son, Zane Hill's wife,
Bonnie Hill, forgave her husband for the
shooting, and over the next seven years
regularly drove the 350 kilometres to visit
himin prison. Members of the small rura
community where she lived opposed the
execution, as did the non-governmental
Carolina Justice Policy Center, which
said: "The state of North Carolina cannot
show genuine concern for [Bonnie Hill]
and other victims of family violence by
killing the husband she has been visiting.

The death penalty has more than just a human cost.
From arrest to execution, an act of judicial killing costs
the US public purse, on average, two to three million
USdollars, far morethan any prisonterm. In
Washington State, Okanogan County reportedly had
to drain its contingency fund, postpone employee pay
rises, let aplanning department position go unfilled,
and cancel new investments, in order to pursue the
death penalty at aforthcoming trial (The Spokesman-
Review, 19 January 1999). Governor Locke signed a
bill into law in May 1999 allowing the state to pay
some costs incurred by poorer counties pursuing
capital cases.

A New Y ork newspaper has estimated that by the time
New Y ork State, which reinstated the death penalty in
1995, executesitsfirst prisoner several years hence, it
will have spent between US$238 million and US$402
million on capital procedures (New York Daily News,
19 October 1999). Notwithstanding the fundamental
unacceptability of the death penalty, this must beg the
guestion of whether such resources could not be put
to more constructive use, including in supporting
crime prevention efforts and in attempting to help the
relatives of all murder victims come to termswith their
loss.

Family tragedies such as this cry out for better prevention
strategies. Family violence is far too common and
preventive approaches - not executions - are desperately
needed to reduce the level of violence...". After the
execution, the District Attorney who had prosecuted Zane
Hill said that it had taken courage for Governor Hunt to
deny clemency because of pressure from people opposing
the execution.

Many of those that have been executed in the
USA were themselves victims of violence from an early
age, within their own families or wider society. Others
suffered from mental illness left inadequately treated (see
Larry Robison, page 59). The backgrounds of many
condemned prisoners, whilst not excusing the crimes for
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Lois Robison, June 1998. Her
mentally ill son, Larry, was executed
in Texason 21 January 2000. Larry
Robison himself was the father of a
teenage daughter. © Al
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whichthey were sentenced to die, neverthel ess suggest that society had failed them well before
it decided to kill them. For example, in Texas Glen McGinnis repeatedly ran away from the
physical and sexua abuse he was subjected to at home. The state authorities repeatedly
returned him to his home, until he ran away for good at the age of 11 and lived on the streets of
Houston. He committed a murder at the age of 17 and was executed on 25 January 2000, in
violation of international law.

Anincreasing numbers of murder victims' relatives argue that executions represent an
appalling memorial for murdered family members, create more victims, and deepen the culture
of violence in society.**2  Dennis Wayne Eaton was executed on 18 June 1998 for the murder
of Virginia police officer Jerry L. Hines in 1989. Trooper Hines sister, Maria Hines, had
appealedto Governor Gilmoreto stop the execution: “Killing iswrong, whether it’ sa case of one
individud killing another or if it' sastate killing one of its citizens. | want other victimsto know
thereis an dternative. That alternative is forgiveness and reconciliation.”

At a press conference on 27 March 2000 in Tennessee, the daughter of death row
inmate Philip Workman and the daughter of the police officer he was convicted of killingin 1981,
unitedto appeal for the condemned man to be spared. “I cannot stand hereand tell you that I'd
like to see Philip Workman executed smply because he's been accused of killing my father”,
sad the daughter of Lieutenant Ronald Oliver, who spoke of the pain of losing a father; “If |
request that he be executed, | would be taking him away from Michele [Workman' s daughter].
We suffered the same loss at the sametime....”. Philip Workman's daughter thanked her for
her “huge capacity for compassion” and for “rising above revenge’.

On 1 September 1999, the US Supreme Court stayed the execution of Lonnie Weeks
two hours before it was due to be carried out (see box). He was convicted of shooting a

132 |n June 1998, two members of Amnesty International’s International Secretariat joined murder
victims family members and relatives of death row inmates on The Journey of Hope in Texas. The Journey of
Hope... From Violence to Healing, and Murder Victims Families for Reconciliation (MVFR) campaign tirelessly
for an end to executions. See www.mvfr.org
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Virginia police officer, Jose M.
Cavazos, in 1993. The son and
daughter of the murder victim
appealed to Governor Gilmore to
grant clemency. The daughter,
Ledie Cavazos-Almagia, now 27,
wrote: “Please take into
condgderation the fedings my
brother and | have in this matter.
We have thought about this very
carefully. In our hearts we have
forgiven dl that has been done to
our family. [Execution] is not the
band aid that will hea society. It
only creates a higher level of
animogity inour lives” The son of
Jose Cavazos, who was aged 16
when his father was shot dead,
wrote: “ At thetime of my father's
death | personaly would have
loved to harm Lonnie Weeks, but
that was pure hate. Now | know
forgiveness is better than
vengeance, and that love is better
than hate. | never want to see
anyone in my lifetime ever go
through what | have, and currently
the state is about to make another
child fatherless. Yes, | mean
Lonnie Weeks' children will never
have the chance to make contact

L onnie Weeks was two hours from execution on 1 September
1999, when the US Supreme Court issued a stay to consider
whether the jurors had understood their sentencing
instructions. On 19 January 2000, a sharply divided Supreme
Court ruled against Weeks. Four of the Justices dissented,
saying it wasa“virtual certainty” that the jury had been
confused. They said that, given the “unusually persuasive’
mitigating evidencein the case, it was likely that thejurors
had had to overcome a“ strong desire to spare the life of
Lonnie Weeks”, and had voted for death asaresult of a
misunderstanding of their duty under the law. The Justices
noted that a majority of the jurors had been in tears when
asked for their sentencing vote.

Two of thejurors signed affidavits that they had wanted to
sentence Lonnie Weeksto life imprisonment, but that other
jurors had mistakenly believed that the law required them to
pass a death sentence because they had found an
aggravating factor in his crime. Given that ajury must be
unanimousinitsvote for death, if either of these two jurors
had felt in a position to hold to their opinion, Weeks would
have received alife sentence. Instead, he was executed on
16 March 2000 after Governor Gilmore denied clemency.

In 1999 a study of the Weeks case conducted at Cornell
University Law School, in which 154 mock jurorswere
empanelled in Virginia, concluded that in all likelihood,
Lonnie Weeks was sentenced to death simply because the
jury misunderstood the sentencing instructions, and that if
the judge had clarified the sentencing instruction, asthe
jurors had requested, Weeks would have received alife
sentence.

with their dad later in life, and later in lifeiswhen it’s so necessary. Take it from someone who
knows... Please, break this cycle of violence by sparing Lonnie Weeks' life.”

Ledie Cavazos-Almagiaand Lonnie Weeks had tried to meet in person for over ayear,
but the Department of Correctionsrefused to alow it on the groundsthat it could becomeafoca
point for anti-death penalty protests. On 9 March 2000, they were allowed to speak by
telephone, which they did for over an hour. After the conversation, Ledie Cavazos-Almagia
repeated her hope that Lonnie Weeks' life would be spared. Lonnie Weeks himself hoped for
clemency: “I’'m not asking to be set free. | should pay for what | did. | just don't want to die.
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| don’t want to leavemy kids.”*** Governor Gilmore denied clemency, and Lonnie Weeks was
executed on the evening of 16 March 2000.

Killing children who kill: The violation of international law

“My son wanted to be here. They say he can’t because he's 16 and that’s too young to
witness an execution. If that is so, why can the state of Oklahoma convict, sentence to
death and execute a 16-year-old child. | just don’t understand.” Fina statement of John
Water Castro, executed 7 January 1999, Oklahoma.

Less than a month after John Castro’s 16-year-old son was made fatherless by the State of
Oklahoma, the same state killed Sean Sellersfor crimes committed when he was a 16-year-old
boy.'3* On 4 February 1999 Sellers became the first person put to death in the USA for acrime
committed at aged 16 since 1959.

In 1998, a federa court had noted the “clear, strong and supportive’ psychiatric
evidence that a serious mental disorder lay behind Sean Sdllers crimes as a 16-year-old, and
sad that it was “not unconvinced that given an opportunity by a state court he could not cast
doubt on the propriety of the sentence he faces.” However, the court said that it was restricted
to ruling whether a sentence violated the US Congtitution, rather than to correcting errors of
fact. It said that it could not act unless a claim of innocence was so great that it could be sure
that no reasonable juror would vote to convict. The Court noted that it was " not unmoved” by
the prisoner’ s situation, and denied the appeal.**°

International law prohibits the use of the death pendty againgt child offenders -- those
who commit crimes when under 18. Respect for this ban is now so widespread across the
globe that it has become a principle of customary international law, binding on al countries
regardless of which internationd treaties they have or have not ratified. On 16 June 1999, the
UN High Commissioner for Human Rights reiterated this when she appealed to US authorities
to prevent the execution of Chris Thomas in Virginia and to “reaffirm the customary
international law ban on the use of the death penalty on juvenile offenders.” The Virginia

133 Daughter seeks mercy for father’s killer. Washington Post, 10 March 2000.

13 |n hisdiary entry for 7 January 1999, Sean Sellers wrote: “As he lay dying, John Castro reached out
and spoke for me. Hislast words were spoken on my behalf. Had | never known humility, had | never been
stopped dead in my tracks and stunned to silence before, | could not say so now.”

135 gee Killing Hope: the imminent execution of Sean Sellers, AMR 51/108/98, December 1998. The
death sentence of Jerry DuWane Mooney, also convicted in Oklahoma of a murder committed at 16, was
overturned on 31 August 1999. The Oklahoma Court of Criminal Appealsruled that the state had erred when it
failed to give the defence lawyers information about a prosecution witness. Mooney’ s sentence was modified to
life imprisonment without parole, itself aviolation of international standards.
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Supreme Court stopped the execution on a separate lega issue five hours before it was due, but
Chris Thomas subsequently became one of three child offenders executed in January 2000.

The execution of Chris Thomas on 10 January was followed three days later by that of
Steve Edward Roach in the same letha injection chamber. Then on 25 January, Glen Charles
McGinnis was executed in Texas.’*® These executions brought to 13 the number of child
offenders put to death in the USA since 1990, whereas the combined totd of the other five
countries known to have carried out such executionsin the same period was 10. Of thesefive
countries -- Iran, Nigeria, Pakistan, Saudi Arabia, and Y emen -- the latter has since abolished
the death penalty for child offenders, asdid Chinain 1997. The USA accountsfor seven of the
eight executions of child offenders known in the world since October 1997 (the eighth was
carried out in Iran on 24 October 1999).

All seven had profiles typical of the teenagers condemned to death in the USA --
mentaly impaired or emotionally disturbed individuas, from backgrounds marked by poverty,
deprivation, violence or abuse (see box). The arbitrary nature of US death sentencing means
that while such factors did not result in leniency in their and other cases, some child offenders
are spared on similar evidence. InApril 1999 the Florida Supreme Court overturned the death
sentence against David Paul Snipes, on death row for a murder committed when he was 17
yearsold. The court concluded that the death sentence was disproportionate: “ Snipes was only
seventeen at the time he committed the murder. He was sexually abused for anumber of years
as achild, he abused drugs and acohol beginning at a young age, and he had no prior violent
higtory. He was raised in a dysfunctiona, acoholic family, suffered childhood trauma, and has
many positive persondlity traits... Additionally, the crime was arranged by older individuas, and
testimony reflected that Snipes was easily led by older persons.” 37

InJuly 1999, in the case of Keith Brennan, the Florida Supreme Court found that the use
of the death penalty against defendants like Brennan who were 16 at the time of their crimes
violated the state condtitutional ban on cruel or unusual punishment. It based its decision on its
1994 ruling (Allen v Sate) in which it had found that the rarity of the use of the death penalty
againgt defendants who were 15 at the time of the crime rendered the punishment
uncongtitutional againgt this age group. In Brennan v. State, it found a similar scarcity of the

1% See Shame in the 21% Century: Three child offenders scheduled for execution in January
2000 (AMR 51/189/99, December 1999)

137 David Paul Shipesv. Sate of Florida, 22 April 1999. On 9 July, David Snipes was re-sentenced to
life imprisonment without the possibility of parole (LWP). In May 1998, the Florida Supreme Court similarly
reversed the death sentence of Ryan J. Urbin, convicted of murder committed when he was aged 17, and
remanded him for a LWP sentence. The court cited Urbin’s age, parental abuse and neglect during his formative
years, and the fact that at the time of the crime his capacity to appreciate the criminality of his conduct was
“substantially impaired” (due to cocaine and acohal).
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state’ s use of the death penalty against 16-year-olds. Its decision effectively raised to 17 the
minimum age for capital defendants in Florida'%® Keith Brennan's death sentence was

138 |n 1999, the Montana legislature raised to 18 the minimum age for death penalty defendants,
becoming the 15" of the 38 US death penalty states to set 18 as the minimum age for capital defendants (see page
4). There have been legidative efforts in some of the other 14 states to reduce the age below the current minimum
of 18. For example, in 1999 there was an unsuccessful attempt to reduce California’ s minimum age of death
penalty eligibility from 18 to 16.
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Thefollowing people (all male) are on death row in the USA for crimes committed when they were
16 or 17 yearsold. Their death sentencesviolate international law.

Alabama
Renaldo Adams
Willie Burgess, Jr.
Taurus Carroll
Timothy Davis
Mark Duke

Gary Hart

James Hyde
William Knotts
Marcus Pressley
Nathon Slaton
Shaber Wimberly
Gregory Wynn

Arizona

Martin Soto-Fong
Levi Jackson
Kenneth Laird

Arkansas
Damond Sanford

Florida

James Bonifay
Jeffrey Farina
Rodrick Ferrell
Cleo LeCroy

Georgia
Exzavious Gibson
Jose Martinez High
Alexander Williams

Kentucky
Kevin Stanford
Larry Osborne

Louisiana
DdeCraig

Cedric Howard
Lawrence Jacobs

Mississippi

David Blue

Kelvin Dycus
Ronald Foster
William Holley
Stephen McGilberry

Missouri
Antonio Richardson

Christopher Simmons

Nevada
Michael Domingues
Robert Servin

North Carolina
Kevin Golphin

Oklahoma
Scott Hain

Pennsylvania
Derrick Harvey
Kevin Hughes
Percy Lee

South Carolina
Robert Conyers
Herman Hughes
William Kely
Ted Powers

Texas

Steven Alvarado
Randy Arroyo
Mark Arthur
Mauro Barraza
Napoleon Beazley
Johnnie Bernal
Edward Capetillo
Raymond Cobb
John Dewberry
Justin Dinkins
Anthony Dixon

Gary Graham
Eddie Johnson
Anzel Jones

T.J. Jones
Michael Lopez
Miguel Martinez
Gerald Mitchell
Jose Monterrubio
Toronto Patterson
Efrian Perez
Oswaldo Soriano
Raul Villareal
Bruce Williams
Nanon Williams
Geno Wilson

Virginia
Chauncey Jackson
Shermaine Johnson

Child offenders executed in
the USA since 1977:

Charles Rumbaugh (Texas,
1985); James Roach (South
Carolina, 1986); Jay Pinkerton
(Texas, 1986); Dalton Prejean
(Louisiana, 1990); Johnny
Garrett (Texas, 1992); Curtis
Harris (Texas, 1993); Frederick
Lashley (Missouri, 1993);
Ruben Cantu (Texas, 1993);
Christopher Burger (Georgia,
1993); Joseph Cannon (Texas,
1998); Robert Carter (Texas,
1998); Dwayne Wright
(Virginia, 1998); Sean Sellers
(Oklahoma, 1999); Chris
Thomas (Virginia, 2000); Steve
Roach (Virginia, 2000); Glen
McGinnis (Texas, 2000). All
were 17 at the time of the crime,
except Sean Sellers who was
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Seven child offender swere executed in the USA between April 1998 and January 2000

Joseph Cannon [Texas]. At the age of four, hitby a
truck and left hyperactive, with ahead injury and a
speech impediment. Expelled from school at the age
of seven. Fromtheageof 10, diagnosed assuffering
from organic brain damage, severe depression
(attempted suicide at age 15), schizophrenia and
borderline mental retardation. From seven to 17, he
suffered repeated and severe sexual abusefrom male
relatives. Learned to read and write on death row.
Executed on 22 April 1998 for the shooting of Ann
Walshin 1977.

Robert Carter [Texas]. One of six children in very
poorfamily. Themother and stepfather whipped and
beat the children with belts and electric cords.
Suffered serious, untreated, childhood headinjuries.
Shortly before the 1981 shooting of SylviaReyesfor
which he was sentenced to die, Robert Carter was
shot in the head by his brother. He afterwards
suffered seizures and fainting spells. The jury, not
invited to consider in mitigation his age, borderline
mental retardation, brain damageor childhood abuse,
took 10 minutes to sentence him. Executed on 18
May 1998.

DwayneWright [Virginia]. Grewupinapoor family
in adeprived neighbourhood rifewith criminal drugs
activity, where he witnessed habitual gun violence
and murder. From the age of four, lost his father to
prison. When he was 10, his half-brother, to whom
he was very close, was murdered. Developed
serious emotional problems, and did poorly at
school. Treated for mental illness. Mental capacity
evaluated as borderline retarded, verbal ability as
retarded. Executed on 14 October 1998 for the
shooting of SabaTeklein 1989.

Sean Sellers [Oklahoma]. Sentenced to death for
shooting a shopkeeper, as well as his own mother
and stepfather. Born to 16-year-old mother, and
raised by variousrelatives. Exposureto violenceand
physical abuse from an early age, and became
involved with drugs and satanism. In post-

conviction examinations, found to be chronicaly
psychotic and to have symptoms of paranoid
schizophrenia and other major mood disorders.
Diagnosed with multiplepersonality disorderin 1992.
Executed 4 February 1999.

Chris Thomas [Virginia]. After his adoptive
parents died when hewas 12, Chris Thomas became
involved in petty offending and drug abuse.
Psychological reports described him as an isolated,
angry, depressed, alienated teenager. His intense
relationship with 14-year-old Jessica Wiseman
culminated in their plan to kill her parents. Without
an adult present, while still under the effects of
alcohol and drugs, and having slept for only two
hoursin the previous 40, Thomas confessed to both
murders. He later said he had not fired the second
fatal shot at the mother, whose killing resulted in
Chris Thomas' death sentence (he received a life
sentencefor themurder of thefather). Thejury never
heard evidence that Jessicamay havefiredthisshot.
She was released in 1997 at the age of 21. He was
executed on 10 January 2000, aged 26.

Steve Roach [Virginia]. Sentenced to death for the
1993 shooting of Mary Ann Hughes, his only
recorded act of violence. Born into a family with
frequently absent parents, Roach dropped out of
school at 14 because they wanted him to do chores.
An expert testified at trial that Roach had poor
impulse control and was particularly immature as a
result of the lack of structure in his home life.
Arguing that Roach was a future danger, the
prosecution cited his parole violation in possessing
a shotgun as a sign of his future dangerousness,
despite the fact that no adult, including the police,
had seen fit to remove it from him. Executed on 13
January 2000, age 23.

Glen McGinnis[Texas]. Born to amother who was
addicted to crack cocaine and who worked out of
their one-bedroom flat as a prostitute, Glen
McGinnis, black, suffered repeated physical abuseat
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modified to life imprisonment without the possibility of parole,
a sentence for child offenders which violates article 37 of the
UN Convention on the Rights of the Child, atreaty which the
USA, done with Somdia, has not rétified.

An example of the USA’s selective contempt for
international human rights standards was on display in late
1999. On 2 December, President Clinton, supporting an
internati onal convention against abusive child labour, described
the convention as “a living example of how we can together
come to level up global standards’. He spoke of the
importance of affirming the fundamental human rights of
children, and of the world leadership to this end being offered
by the USA: “[W]e can make tomorrow even a better day. | Glen McGinnis, 21% birthday,
We can do it by seeing that other nations also ratify thistreaty | Texasdeath row. Hewas
and join in our cause...”.'*° His words were greeted with | executed on 25 January 2000. ©
applause by his audience at the Bell Harbor International | KenLight.

Conference Center in Sedttle.

Just two months earlier, the US Solicitor General had filed a brief in the US Supreme
Court setting out the US Government’s view that the USA is not obliged under customary
internationa law or US treaty obligations to exempt children from the death penalty, a practice
abandoned by virtually every other country intheworld. The US Government believesthat the
USA can continue to execute child offenders because of the reservation it madeto article 6(5)
of the International Covenant on Civil and Political Rights (ICCPR). Thisisdespitethefact that
the UN Human Rights Committee has said that the US reservation is invalid, despite formal
protests from several governments, and despite article 4 of the ICCPR forbidding derogation
from article 6, even in times of emergency. The Solicitor General’s brief concluded by urging
the Supreme Court not to carry out its own examination of the issue. On 1 November, the
government’s wish was fulfilled when the Court announced that it would not consider the
matter.14®  This joint failure of leadership means that state courts will continue to allow
prosecutors to seek the death penalty against defendants accused of crimes when they were

139 Remarks by the President at signing of ILO Convention #182, the convention concerning the
prohibition and immediate action for elimination of the worst forms of child labour. White House news release, 2
December 1999.

10 Domi ngues v Nevada. Michael Domingues, on death row in Nevada for a crime committed at 16,
had challenged his death sentence as aviolation of customary international law and US treaty obligations. In June
1999, the US Supreme Court ordered the US government to make known its position on thisissue.
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children.14*  For example, on 23 March 2000 ajudge in Mohave County, Arizona, denied apre-
trial defence motion arguing that international law prevented the prosecution from seeking the
death penalty against 17-year-old James Davolt, accused of a crime committed when he was
16, and scheduled for tria on 11 April. On 29 March in Washoe County, Nevada, a judge
confirmed the death sentence handed down by a jury in October 1999 against Robert Servin,
convicted of a crime committed when hewasaged 16. Thejudge had earlier denied apre-tria
motion on the internationa law issue.

The US Supreme Court has set 16 (at the time of the crime) as the minimum age at
which peopl e can be subject to the death pendty, athough this has not stopped some prosecutors
and politiciansfrom expressing their wish to seethisminimum lowered.**?  For examplein 1998,
Texas State Representative Jm Pitts proposed a hill that would alow his state to impose the
death penaty on children as young as 11 years old. In 1999, the First Assistant District
Attorney of Pontotoc County in Ada, Oklahoma, indicated that he was willing to “make new
law” in order to obtain a death sentence against Derrick Lester, accused of amurder committed
when he was 15 yearsold. Following an Amnesty International apped, in May the prosecutor
informed the organi zation that he had decided not to seek the death penalty against the teenager.
Alsoin May 1999, defence lawyersfor Sean Dixon, facing acapitd trial in Nevadafor amurder
committedwhen hewas 16 years old, told Amnesty International of their belief that international
appeds were amgor contributory factor in the prosecution’s decision to drop its pursuit of a
death sentence against the teenager and negotiate a prison sentence with parole igibility. 4

Some 70 prisoners remain on death row in 16 states for crimes committed when they
were 16 or 17 yearsold. After the execution of child offender Steve Roach in Virginia on 13
January 2000, his lawyer released a statement which told of the remorse Roach felt for his
crime. The statement concluded: “ And he was unable to grasp, even to hislast breath, why we

141 Child offenders sentenced to death in the past two yearsinclude, in 1999: Geno Capoletti Wilson
(Texas); Bruce Lee Williams (Texas); Robert Paul Servin (Nevada); Michael Lopez Jr. (Texas); Mark Anthony
Duke (Alabama); Gregory Wynn (Alabama); Larry Osborne (Kentucky); Derrick Harvey (Pennsylvania). 1998:
Renaldo Adams (Alabama); Shaber Chamond Wimberly (Alabama: sentenced overturned; re-sentenced to death in
2000); Lawrence Jacobs, Jr. (Louisiana); Kelvin Dycus (Mississippi); Kevin Golphin (North Caroling); William
Kelly (South Caroling); Randy Arroyo (Texas); Mark Arthur (Texas); Shermain Ali Johnson (Virginia).

142 See On the Wrong Side of History: Children and the Death Penalty (AMR 51/58/98, October 1998),
paged 11-14. The Supreme Court set the minimum in 1989 (Sanford v. Kentucky).

143 Amnesty International took action for other teenagers facing death penalty trialsin 1999 for crimes
they were accused of committing when they were under 18, including: Jermaine Jones (aged 16 at crime, Florida,
sentenced to life without parole [LWP]), Mazer Jean (17, Florida, LWP), Gregory Wynn (17, Alabama, death);
Gregory Dickens (16, Indiana, LWP); Kenshawn Maxey (17, Nevada, LWP), Justin Burrell (17, Delaware,
LWP); Babby Purcell (16, Arizona, LWP); Johnnie Lee McKnight (17, North Carolina, trial postponed, see page
61); Dorthia Bynum (17, North Carolina, LWP); Brett Hollis (17, South Carolina, LWP).
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kill people to teach other people that killing peopleiswrong. The principal lesson he wanted his
own death to communicate isthat thismakesno sense. Killing kids makes no sense, and it must
be stopped.”

An insult to decency - the death penalty against the mentally impaired

“I don’t know how the money just be able to pop up, but money just popped up. | got a lot
of millions of dollars but | can’'t get a dime of it in my personal situation.” Perndl Ford,
1999.

On 8 July 1999, Pernell Ford came within hours of being executed in Alabama’s electric chair
for acrime committed in 1983 when he was 18. He had waived his appeals and was asking to
be executed. Pernell Ford has suffered from serious mental health problems since he was a
child. His execution was stopped in
order to evaluate Ford's competency to

give up his appeals** Heremanson | ataHouseof Representatives Criminal Justice and
death row. Corrections Council hearing in Floridain October
1999, state Representative Howard Futch suggested
The execution of the legdly | that because Thomas Provenzano, adelusional death
insane  (someone who does not | rowinmate, believed hewas Jesus Christ, the state

understand the reason for, or redlity of should “just crucify him”. Thelegislator reportedly
their punishment) is unco’n situtiona i n’ continued: “I'd make him a cross, and we could take it

out there to Starke [death row] and nail himup.” A
subsequent editorial in alocal newspaper described
Rep. Futch’s comments as “vicious, ill-judged and
revealing. In hisdimwitted way, Futch haslaid bare
the truth of the death penalty in Florida: It s not about
justice. It'snot about deterring crime. It’s about
vengeance.” A barbarous attitude. St Petersburg
Times, 13 October 1999. Thomas Provenzano, whose
mental illnessis reported to have seriously
deteriorated during his 15 years on death row, came
within 24 hours of execution in September 1999 before
astay was granted. Heremainson death row.

144 At the hearing, Ford told the court that since 1994, he has been able to transport himself anywhere
on earth, by amethod he calls “trandlation”. He stated that one of hisfirst “translations’ from death row wasto
India. He claimed to have wivesin India, Philippines, Colombia, Ecuador and Spain, that he has millions of
dollarsin a Swiss bank account, and that when he dies, he will become the Holy Spirit and sit on the left hand of
God. Ford represented himself at hisorigina trial. At his sentencing, dressed in a white bed sheet, he asked the
judge to have the coffins of the murder victims brought into court, so that God could raise them from the dead in
front of the jurors.
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the USA %5 However, the system has allowed people to be put to death whose sanity, at the
time of the crime or the execution, was in serious doubt.

The menta health of Tuan Anh
Nguyen, a former child refugee from
Vietnam on death row in Oklahoma, had
deteriorated during the seven years that
he was held in H-Unit of the State
Penitentiary, with symptomsthat included
psychotic-like episodes in his cel where
he would scream for extended periods.
In October 1998 his defence lawyer
wrote to the prison warden that a recent
psychiatric evauation indicated that there
was "good reason to believe”' that Tuan
Nguyen was legally insane. Two weeks
later, the warden responded that the
inmate was not insane. Despite requests
by Tuan Nguyen's lawyer, the warden
did not make known
what advice he had relied upon to make
this determination. Tuan Nguyen was
executed in the first few minutes of 10
December 1998, Human Rights Day.

One year later, the State of
Indiana demonstrated asimilar reluctance
for externa scrutiny as it prepared to
execute a prisoner whose lega sanity

Having come within hours of execution in August 1999,
Larry Robison was executed in Texas on 21 January 2000.
He was diagnosed as suffering from paranoid
schizophrenia more than two decades earlier, several years
before the crime for which he was sentenced to die. He
never denied the killings, but always claimed that they
were the result of hismental illness. His mother
campaigned tirelessly on his behalf arguing that she had
attempted without success to get him appropriately
treated by the state before he turned violent. (Time for
Humanitarian Intervention: The lmminent Execution of
Larry Robison, AMR 51/107/99, July 1999).

Callsfor clemency were unsuccessful. Appeals had
pointed out that Virginia' s Governor had commuted the
death sentence of Calvin Swann in May 1999, four hours
before he was due to be executed, on the grounds of
mental illness. Calvin Swann has suffered from
schizophreniafor 25 years.

On 7 October 1999, the Oklahoma Court of Criminal
Appeals modified Brett Ullery’ s death sentenceto life
imprisonment without parole, recognizing that the
mitigating factors relating to his serious mental illness
(schizoaffective disorder) outweighed the aggravating
circumstance of his 1993 crime.

was in question. DH Fleenor!48, who had long shown signs of mental illness, had refused to see
his lawyers in the weeks leading up to his execution because of his belief that they were part
of aconspiracy against him. Severa priestsin recent contact with DH Fleenor had expressed
concern that he was seriously delusiona and did not understand his punishment. The prison’s
Catholic chaplain, who had signed an affidavit to this effect, was banned by the prison authorities
from visiting DH Fleenor and other condemned inmates on the grounds of “philosophical
differences’, ie the chaplain’s opposition to the death penaty. Two other priests, apparently

145 Ford v Wainwright (1986). Execution of the insane also violates Safeguard 6, UN Safeguards
Guaranteeing Protection of the Rights of Those Facing the Death Penalty, adopted 1984, which prohibits the use
of the death penalty against "persons who have become insane”.

146 “DH” was his full name, given to him by his parents.
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intimidated by the prison authorities hardline approach, decided against signing affidavits about
DH Feenor’'s mental health because they did not want to risk losing their access to death row
prisoners. Lega attempts to have an independent psychiatric evauation of DH Fleenor failed,
and he was executed shortly after midnight on 9 December 1999.147  The execution went ahead
unwitnessed; prison officials afterwards told reporters that DH Fleenor had been “ cooperative”
when it took three attempts to find a vein into which to insert the lethal injection needle.!*®

Manny Babbitt was executed in California on 4 May 1999. He was a 51-year-old
decorated Vietnam veteran whose capita crime appearsto have been linked to combat-induced
post-traumatic stressdisorder (PTSD). Manny Babbitt’ sfirst taste of active serviceafter joining
the US Marines in 1967 was the siege of Khe Sanh, the longest and bloodiest battle of the
Vietham war. On hisreturn to the USA, he experienced severe difficulties adjusting to civilian
life and did into serious alcohol and drug problems. He spent eight monthsin a menta hospital
where conditions at the time were described by a federa judge as “shocking” and
“uncongtitutiona”. His declining mental health was diagnosed, but never treated. A leading
expert on Vietnam combat-related PTSD concluded that Babbitt was suffering from a combat-
related flashback, aggravated by halucinogenic drugs, when he killed Leah Schendel in 1980,
and hid and tagged her body as soldiers had hidden and tagged their fallen comradesin Vietnam.

Many Vietnam veterans campaigned to save Manny Babbitt from execution, including one ex-
Marine who identified him as the soldier who had saved his life at the siege of Khe Sang.4°

In 1989, the US Supreme Court ruled that the use of the death penalty against another
group of mentally impaired prisoners -- the mentally retarded -- does not violate the condtitution.
Ten years on, the prisoner in thislandmark case, John Paul Penry, was scheduled for execution
in January 2000, but received a stay from the Fifth Circuit Court of Appealsin late December
1999.10 At the time of the 1989 Penry ruling, which came in the same year that the
international community formaly codified its opposition to the execution of the mentally

147 On 8 December 1999, dissenting from a court decision to allow Fleenor’s execution to proceed, a
judge wrote: “...one [cannot] dismiss easily the evidence of prison chaplains. Although not necessarily trained
psychiatrists or psychologists, their experience, and in some instances training, ought to require that ajudicial
system give their views a respectful assessment, even if such respect is not found within the prison walls.”
Circuit Judge Kenneth F. Ripple. US Court of Appeals for the Seventh Circuit (99-4130).

148 | ndianapolis Star, 9 December 1999.

149 Another 51-year-old Vietnam veteran, who had witnessed extreme violence during the war, was
executed in 1999 for a crime which may have been PTSD-related.  After anight of drinking on 27 October 1985,
Joe Atkins dressed in military fatigues, armed himself with a machete and shotgun and engaged in other behaviour
possibly indicative of aPTSD flashback, and killed his adoptive father and the 13-year-old daughter of his
neighbours. Joe Atkins was put to death in South Carolina on 22 January 1999.

1%0 see Beyond Reason: The imminent execution of John Paul Penry, AMR 51/195/99, December 1999.
A decision on his case was still pending in the Fifth Circuit at the end of March 2000.
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retarded"®!, only one USstate banned the use of the death penalty against such defendants, but
by the end of March 2000, 13 of the 38 death penalty states prohibited it (see page 4). The most
recent state to enact such legidation was South Dakota, whose governor on 14 March 2000
sgned House Bill 1197 exempting mentally retarded persons from the death penalty.

Recent examples of state laws protecting learning disabled individuals from execution
includedthe case of VernessaMarshdl, tried in Clarke County, Georgia, in September 1999 for
the killing of her 10-year-old son in 1998. Prosecutors sought the death pendty, but the jury
returned alife prison sentence after agreeing with expert testimony that VernessaMarshall was
mentdly retarded, with an |Q of 62, and thereby exempt from the death penalty under Georgia
law. Nebraskalegidated against the execution of the mentally retarded in April 1998. In 1999,
as aresult of the new law making it illegal to execute anyone with an 1Q below 70, Jerry
Simpson (IQ 68) and Clarence Victor (IQ 65) were taken off the state's death row. The
state’ s apped against the decision in the Victor case, arguing that the law was not supposed to
be retroactive, had not been heard by March 2000. One state which does not yet forbid the
execution of learning disabled defendants is North Carolina.  In 1999, Cumberland County
announced that it would seek a death sentence, in violation of international law, against Johnnie
McKnight for a crime he was accused of committing in 1997 when he was 17 years old. A
psychiatrist has assessed Johnnie McKnight as serioudy mentally impaired, with an 1Q of 53.

A pre-trial hearing to establish if he is competent to stand trial (that is, whether he would
understand the nature of the proceedings against him and be able to assist in his defence), had
not been scheduled by the end of March 2000.

Charles Boyd was executed in Texas on 5 August 1999. At his tria his defence
lawyers had failed to investigate and present evidence of his mental impairment because they
did not recognize that he might have such a problem. He had displayed signs of having learning
difficulties from early childhood. His mother did not enroll him in Specia Education Classes as
advised because she was “embarrassed” to do so. Charles's nickname was “head” because he
would regularly beat his head against walls and on the ground to receive attention. Charles was
dlegedly subjected to regular beatings by his stepfather and brother, often because the young
boy was “dow” to respond to requests. It was only at the age of seven that it was discovered
that hewas deaf in one ear. Charles also suffered from sei zures throughout childhood. On desth
row in 1992, his1Q was measured at 64 (an 1Q under 70 iswithin the retardation range) and he
was found to have significant memory deficiencies, an inability to learn from his mistakes, and
adiminished ability to think through his options and to control his impulses and behaviour.

B1UN Economic and Socia Council resolution 1989/64, adopted 24 May 1989, recommends that the
death penalty not be used against people “suffering from mental retardation or extremely limited mental
competence, whether at the stage of sentence or execution”.
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Willie G. Sullivan was executed in Delaware on 24 September 1999 for the 1991
robbery and murder of 78-year-old Maurice Dodd. At thetria apsychologist testified that Willie
Sullivanwas mentally retarded and had the mental age of anine-year-old. He also testified that
the defendant had limited communication skills, and was easily confused, taken advantage of,
and led astray. In 1995, an expert testified that Willie Sullivan was brain-damaged and met the
criteria for fetd dcohol syndrome (FAS), a condition linked to a mother’s heavy acohol use
during pregnancy and that canlead to mental impairment. Although Sullivan’strial lawyers had
beenaware of FAS and the mother’ sa coholism, the lawyersfailed to investigate or present any
evidence on the issue.

On 5 April 1999, Alvaro Calambro was executed in Nevada. He had given up his
appedls. Effortsto stop the execution by his mother and others, on the grounds of his reported
borderline mental retardation and schizophreniarinduced auditory halucinations, were
unsuccessful. Alvaro Calambro, from the Philippines, was one of several foreign nationals
executed in 1998 and 1999.

Taking liberties - Violating treaty rights of foreign nationals

“Recent executions in Texas in Virginia have catapaulted the treaty into the international
spotlight and spurred defense attorneysin at least 65 casesto test itsweight in the courts.”
Texas news article referring to the Vienna Convention on Consular Relations!>?

Asof 1 January 2000, 82 foreign citizens representing 30 nationalities were reported to be under
sentence of death across the USA. In virtualy every case, these individuals were put on trial
for their lives without ever being informed of their right to seek legal assistance from their
consular representatives.’>®  The widespread failure of police to inform arrested foreign
nationals of their consular rights is a serious violation of the US obligations under internationa
treaty law, including Article 36 of the Vienna Convention on Consular Relations (VCCR).1%4

The US government continuesto insist that protecting the consular rights of detained US
nationas abroad isamatter of the highest importance, while at the sametime opposing al efforts
to obtain judicial remedies for domestic violations of those selfsame rights. This glaring double
standard gained international attention with the case of Paraguayan national Angel Francisco

152 5an-Antonio Express News, 25 October 1998.

158 5ee USA: Violation of the Rights of Foreign Nationals Under Sentence of Death (AMR 51/01/98,
January 1998).

1% The purpose of Article 36 is to safeguard the human and legal rights of foreign nationals facing
prosecution under another nation’s legal system, by ensuring that all detainees are promptly informed of their
right to seek consular assistance and that consuls may visit and assist their detained nationals unhindered.
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Breard. In blatant disregard of an order by the International Court of Justice (ICJ), the US
Supreme Court allowed Breard's execution to proceed in Virginia on 14 April 1998.1%° The

Supreme Court held that no remedy was availablefor the admitted violation of Breard' sconsular
rights because he had failed to raise the issue at an earlier stage of his appedls.

US Secretary of State Madeleine Albright wrote to Virginia Governor James Gilmore,

urging him to consider granting Breard a
temporary reprieve. Albright wrote that
a failure to comply with the ICJ order
halting the execution “could be seen as
a denia by the United States of the
ggnificance of internationa law”.
However, any potentia benefit of
Albright’s letter was erased by her
simultaneous assertion that Virginia had
a lega right to proceed with the
execution.

After receiving a
comprehensive apology from the United
States on 3 November, Paraguay
withdrew its case at the ICJ. The US
gpology noted that "failure to notify Mr.
Breard wasunquestionably aviolation of
an obligation owed to the Government of
Paraguay...We fully appreciate that the
United States must seeto it that foreign

Jose Roberto Villafuerte, aHonduran national, was
executed in Arizonaon 22 April 1998, despite appeals
from the President of Honduras and the Vatican. The
US State Department, in aletter released 21 April,
reportedly acknowledged that Arizona officials had
violated Villafuerte's VCCR rights, but did not call for
the execution to be stopped. A Deputy Maricopa
County Attorney was reported to have said that claims
that the execution would harm foreign relationswas “a
little bit of psychological blackmail”.

Jaturun Siripongs, a Thai national denied hisVCCR
rights, was executed in San Quentin State Prison,
California, on 9 February 1999. He had come within six
hours of executionin 1998. A prison guard appealed
for clemency on the basis of the Siripongs’
“contribution to the safety and well-being of
correctional officersand other inmates.” A former
warden of San Quentin based his own unprecedented
appeal on the same grounds. A Los Angeles Cardinal
appeal ed, describing the death penalty “as atool by
which vengeance can be exacted and political
advantage can be maintained.” Governor Davis, for
whom thiswas hisfirst clemency decision, denied
clemency: “Remorseis not sufficient...The fact that
Mr. Siripongs may have been amodel prisoner for 16
years while his duly imposed capital sentence has not
been carried out is beside the central point: model
behavior cannot bring back the lives of the two
innocent murder victims. These capital crimes can only
be satisfied by the duly imposed sentence.” A Deputy
District Attorney welcomed the Governor’sdenial of

1%5 Under an optional protocol to the Vienna Convention, the ICJ has binding and compul sory
jurisdiction over disputes concerning the enforcement of the treaty. See USA: The Execution of Angel Breard:
Apologies Are Not Enough, AMR 51/27/98, May 1998.
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nationas in the United States receive the same treatment that we expect for our citizens
overseas."1*®

The subsequent executions of German nationals Karl and Walter LaGrand in Arizona
generated attention across Europe and resulted in a new initiative to resolve violations of the
Vienna Convention at the ICJ. Neither man was informed of his consular rights and German
authorities only became aware of the cases seven years after the convictions.*>” Karl LaGrand
was executed by lethal injection on 24 February 1999 after high-level appeals for clemency by
German authorities were ignored. The execution and the treaty violation received extensive
publicity in Europe; petitions supporting clemency, bearing some 50,000 signatures, were
reportedly sent to Arizona authorities.

One day before Walter LaGrand was scheduled for execution, Germany filed arequest
for provisional measures at the ICJ. The International Court immediately issued a unanimous
order requiring the USA to stay the execution, without holding the norma hearing to review
arguments from both parties -- the first time the Court had issued such a summary order in its
entire history. The Arizona Board of Executive Clemency voted to recommend a reprieve for
Wadter LaGrand so that Germany would have time to file an orderly request with the ICJ, but

1%6 Sratement of the United States of America Concerning the Failure of Consular Notification in the
Case of Angel Breard, US Information Service, November 3, 1998.

157 Although the US Ninth Circuit Court of Appeals later found that the treaty violation was
"undisputed"”, the appeal was rejected because the defendants had failed to rai se the claim during state court
proceedings. LaGrand v. Stewart, 133 F.3d 1253, 1261 (9th Cir. 1998).
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the recommendation was rejected by Governor Hull. A last-minute appeal to the US Supreme
Court on the basis of the ICJ ruling was dismissed and Walter LaGrand was executed in the
Arizona gas chamber on 3 March. Describing the executions of its nationals as “barbaric”, the

German government has decided to
pursueitslega clam against the USA.
The response of the United States to
Germany’s written submission before
the 1CJ was made on 27 March 2000,
but will remain confidentia for at least a
year.

Canadiancitizen Joseph Stanley
Faulder was executed in Texas on 17
June 1999, after nearly 22 years on

Amnesty International April 2000

In October 1999, the Inter-American Court on Human
Rightsissued its long-awaited ruling on the significance
of theright to consular notification and assistance. Mexico
had sought an advisory opinion from the Court in 1997,
following the execution of two Mexican nationalsin the
USA who were not informed after arrest of their right to
seek consular assistance.

In aunanimous decision, the Inter-American Court held
that Article 36 of the VCCR confers specific legal and
human rights on individual foreign nationals. Consular
notification is essential for foreign nationals to mount an
effective defence; consular assistance isincluded in the
concept of due process enshrined in international human
rights instruments (the Court specifically referred to the
provisions of Article 14 of the International Covenant on
Civil and Palitical Rights). To preserve those rights,
consular notification must take place at the time of arrest
and before any interrogation takes place.

The court's most important holding is that the execution of
any individual whose consular rights have been violated
isan "arbitrary" deprivation of life, which violates
international law and renders the executionillegal.

Although the advisory opinions of the Inter-American
Court are not legally binding (and the USA does not
recognize the Court's authority), the ruling may have
significant implications for the future litigation of this
issue, both domestically and internationally. The
international tribunal explicitly rejected the position of the
US Department of State, which had argued that Article 36
does not confer rights on individuals and that the absence
of consular assistance is not a human rights concern.

The United Nations has officially endorsed the I nter-
American Court’s opinion by including referencetoitina
resolution concerning the protection of migrants, adopted
by the UN General Assembly. Only the USA voted against
itsinclusion. (A/RES/54/166, 24 February 2000).
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death row.*®® In the days leading up to his execution, Texas authorities were flooded with
gppedls for clemency from a host of prominent individuas and internationa organizations,
including a request for astay of execution issued by the Inter-American Commission on Human
Rights. The facts in the Faulder case prompted an unprecedented intervention by the US
Secretary of State Madeleine Albright, in which she expressed deep concern over the failure
of Texas authorities to inform Faulder of his consular rights upon his arrest. In the fina days
before the execution, the State Department reportedly renewed its appeal for the serious
condderation of clemency, including a personal call from the Secretary of State to Governor
Bush. In her 2000 report to the UN Commission on Human Rights, the UN Specia Rapporteur
on extrgjudicial, summary or arbitrary executions noted that she had sent “ repeated appea s’ on
behalf of Joseph Faulder.'>®

Wrong again: Repeated miscarriages of justicein capital cases

“So the horrifying question goes unasked: Of the close to 600 people who have been
killed since 1976 by states across America, how many of them were innocent? Ask
yourself: How many would be too many? One? Five? Ten? Twenty?” 160

Although no capital justice system can ever guarantee freedom from fatal error, the USA’s
continuing use of the death penalty without meeting international safeguards leaves the risk of
executing the innocent darmingly high.6t

In 1999 aone, eight condemned prisoners were released from US death rows after
evidence of their innocence of any capital crime emerged.*? This brought the total number of

1%8 gee Adding Insult to Injury: the case of Joseph Sanley Faulder, AMR 51/86/98, November 1998.

159 E/CN.4/2000/3, paragraph 67, 25 January 2000.

180 Editorial, Pittsburgh Post Gazette, 23 November 1999.

181 The UN Death Penalty Safeguards state that the death penalty may only be imposed when the guilt
of the accused person “is based upon clear and convincing evidence leaving no room for an alternative explanation
of the facts.”

162 Ronald Jones (l1linois, convicted 1989); Shareef Cousin (Louisiana, 1996); Anthony Porter (Illinois,
1983); Steven Smith (Illinois, 1986); Ronad Williamson (Oklahoma, 1988); Clarence Richard Dexter (Missouri,
1991); Warren Douglas Manning (South Caroling, 1989); Alfred Rivera (North Carolina, 1997). Also, in 1998,
Robert Miller (Oklahoma, 1988) and Curtis Kyles (Louisiana, 1984) were released. (see A Macabre Assembly
Line of Death, AMR 51/20/98, April 1998)
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such releases since 1973 to 84.

Contributing factors in these errors
continued the pattern seen
in earlier cases, including ineffective
defence representation at trial,
prosecutoria and police misconduct and
the use of unreliable evidence, including
coerced confessions. For example,
Ronald Jones, ahomeless man convicted
of rape and murder in Illinois in 1989,

Inviolation of international law, Shareef Cousin was
sentenced to death in Louisianain 1996 for amurder
committed in 1995 when he was 16 yearsold. In April
1998, Cousin was granted anew trial by the state
Supreme Court which ruled that the prosecutor had
made improper use of the pre-trial statements of a
witness. On 8 January 1999, the prosecuting
authoritiesin New Orleans, dropped capital charges
against him. Despite the District Attorney’s comment
that “[w]ethink he did it and our opinion has not
changed”, there is overwhel ming evidence that

always maintained that he was beaten by
police into signing a confesson. DNA
evidence cleared him and he was
released. 163

Shareef Cousin isinnocent of the crime for which he
was sentenced to die. See On the Wrong Side of
History: Children and the Death Penalty in the USA
(AMR 51/58/98, October 1998).

The release of Anthony Porter in

lllinois particularly caught public attention. He had come within 48 hours of execution in
September 1998 after more than 16 years on death row. His execution was stayed in order to
evaluate his competency for execution after his lawyer introduced evidence that Porter was
learning disabled, with an 1Q of 51. Studentsat Northwestern University, together with aprivate
investigator and a professor then investigated the case, culminating in their obtaining a
confession from the actual murderer. Porter’s death sentence was officialy reversed on 11
March 1999,164

In November 1999, US Senator Russ Feingold introduced a bill in the US Congress to
abolish the federa death pendty, and called on individual US states to stop executions. In his
statement he expressed concern at the number of wrongful convictions in capital cases:
“Innocent, and yet they were about to be killed. Why? Because our crimina justice system is
sometimes far from fair and far from just.... Some argue that the discovery of the innocence
of adeath row inmate proves that the system works.’®> Thisis absurd. How can you say that

183 On 11 February 2000, US Senator Leahy proposed the Innocence Protection Act designed to
prevent wrongful convictionsin capital cases, through access to DNA testing and competent lawyers. On 30
March 2000 two members of the US House of Representatives, Congressmen Bill Delahunt and Ray LaHood,
unveiled their “Innocence Protection Act” to mirror Senator Leahy’ s Senate bill.

184 On 9 March 2000, lawyers for Anthony Porter filed alawsuit against the City of Chicago, Chicago
Police Department and the individual officers who investigated the origina crime. The lawsuit alleges that Porter
was framed by police and prosecutors by coercing witnesses to identify Porter as the murderer.

185 For example, “Our judicial system is the best instrument of truth we know. The fact that some
people have been removed from death row when it was discovered they were innocent proves the system works.
The chance of an innocent man being executed isinfinitesmal.” Mark R. Weaver, Deputy Attorney General,
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the criminal justice system works when a group of students -- not lawyers or investigators but
students with no specia powers, who were very much outside the system -- discover that aman
about to be executed was in fact innocent?... The system doesn’'t work. It has failed us.” %

Also in November, the Chicago Tribune published afive-part series on the state’ s use
of the death penalty.'®” It investigated all 285 death sentences in the state since 1977, and
found that “ capita punishment in Illinoisisasystem so riddled with faulty evidence, unscrupulous
tria tactics and legal incompetence that justice has been forsaken.” The newspaper’ sfindings
included that, of the 285 cases:

< at least 33 defendants were represented at trial by lawyers who had since been
disharred or suspended for incompetent, unethical or crimina conduct;

< in a least 46 cases, the prosecution’s evidence included testimony from prison
informants, a notoriously unreliable source of evidence;

< in at least 20 cases, the prosecution’s evidence rested partly on the visual comparison
of hairs by laboratory technicians, a forensic method known to be unreliable;

< at least 35 black defendants faced all-white juries;

< aswell as the 12 defendants who were subsequently exonerated, another 74 had their

death sentences overturned to alesser sentence on appeal.

On 18 January 2000, Illinois prosecutors dropped charges against Steve Manning, who
had spent over four years on death row before being granted aretrial. The prosecution’s key
witness at the 1993 trial was a jailhouse informant with a long history of tdling lies. The
prosecution’s decision not to retry him meant that the State of Illinois had released from death
row more prisoners than it had executed (13 to 12).

On 31 January, Governor Ryan announced a moratorium on executions in lllinois: “I
have grave concerns about our state’ s shameful record of convicting innocent people and putting
them on death row. And, I believe, many Illinois residents now feel that same deep reservation.
| cannot support asystem, which, initsadministration, has proven to be so fraught with error and
has come so close to the ultimate nightmare, the state' s taking of innocent life... How do you
prevent another Anthony Porter -- another innocent man or woman from paying the ultimate
pendty for a crime he or she did not commit? Today, | cannot answer that question.” The

Ohio (Columbus Dispatch, 8 February 1999)

18 One of the students whose investigation exonerated Anthony Porter later said: “I shouldn’t be 21
and skipping classes to try and overturn murder convictions. That's not the way its supposed to work...It just
terrifies me that that’ s the way the system works.” Outlook, BBC World Service, 23 February 2000.

167 1. Death Row justice derailed; 2. Inept defenses cloud verdict; 3. Thejailhouseinformant; 4. A
tortured path to Death Row; 5. Convicted by ahair. Chicago Tribune, 15-18 November 1999.
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Governor said that he will not approve any more executions until completion of a review and
reform of the state's capital justice system.

On 18 February, condemned prisoner Eric Clemmons was acquitted at a retria in
Missouri. Clemmons had been sentenced to death in 1987 for a murder committed in prison.
He spent the next 11 years on death row, and had at one point even called his mother in order
to make his funera plans after losing afedera appea and anticipating that his execution would
happen within months. However, in 1997 he was granted a new tria, and he and his new
lawyers set about gathering the evidence that another inmate had carried out the murder.
Presented with thisevidence, the jury acquitted him. Clemmons remainsimprisoned for another
crime, a sentence which heis also chdlenging.®® Missouri’s Attorney General, whose office
fought Clemmons' retria for years, reportedly said the case shows why Missouri does not need
a moratorium on the death penalty, saying that Clemmons acquittal “proves the system
works’.1%°  On 25 February, Governor Carnahan said that he would not support a moratorium
in Missouri.

Eric Clemmons and Joseph Green (see page 21) were the 86" and 87" people to be
freed from the clutches of death row since 1973 after evidence of their innocence emerged.
The figure of the number of prisoners sentenced to death and later exonerated isa conservative
one, however. When a capita conviction is overturned, prosecutors will frequently offer a
sentence of “time served” in return for aguilty plea. The prisoner thus “admits’ their guilt as
the price of their freedom. One such prisoner, Paris Carriger, was released in 1999, and may
well be innocent of the crime for which he was sentenced to death in 1978. Another man, who
had testified against Carriger at histrial in return for having his own charges dropped, confessed
to the murder in 1987 (he died in 1991). Carriger came within hours of execution in Arizonain
December 1995. In 1997 a federa court ordered a retrial saying it was “certain that no
reasonable juror would vote to convict Carriger.” Apparently unwilling to admit any error, the
state charged him again, but then offered a plea bargain of “no contest” to second-degree
murder in return for a sentence of time already served.'”® Carriger took the offer and after 21

188 Clemmons has served 18 years of a 50 year life without parole sentence for murder. In May 1999, a
federal judge wrote that this sentence “may amount to a great injustice”, given evidence that Clemmons had acted
in self-defence and that he may not have struck the fatal blows, coupled with the failure of the trial judge to
instruct the jury on the lawful use of deadly force in self-defence. The federal judge, noting that the federal courts
were unable to provide relief, has urged Governor Carnahan to grant clemency Eric Clemmons.

189 | nmate’s legal fight overturns execution. Kansas City Star, 28 February 2000.

170 K erry Max Cook, sentenced to death in 1978 in Texas, took the same option in February 1999 prior
to the start of hisfourth capital trial. He continues to maintain his innocence (a claim reportedly supported by
recent DNA evidence) and says that he took the deal in order not to risk the possibility of another wrongful
conviction. He had come within 11 days of execution in 1988. See A Macabre Assembly Line of Death, (AMR
51/20/98, April 1998).
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yearsin prison he was released in January 1999. On 26 January 2000 he testified at a public
hearing in New Hampshire on a bill to abolish the death pendty. He said that cases like his
were reason enough to abandon the death pendty: “We are killing innocent people. The death
penalty promotes and actually encourages murder.” On 9 March, the New Hampshire House
of Representatives passed the bill by a28-vote margin. A day earlier, Governor Jeanne Shaheen
had said that she would veto the bill if it was passed by the House and the Senate. The Senate
had not voted on the bill by the end of March.

A step in theright direction: Moves towards a moratorium on executions

“I have struggled with the pleas of our clergy and others who ask that | commute or stay
the execution of Andrew Kokoraleis.” Governor Ryan, lllinois, 17 March 1999.

Andrew Kokoraeiswas executed in lllinoisin the early hours of 17 March 1999 after Governor
Ryan denied clemency. It was notable how much support for clemency came from within the
religious community for this prisoner convicted of brutal crimes. On 13 March, Chicago’ s new
Episcopa Bishop, leader of 36,000 Episcopdiansin northern lllinois, had used his introductory
press conference to raise the Kokoraeis case, saying that he personaly, and his church,
opposed the death penalty. On 14 March a group of various religious leaders -- ministers,
bishops, rabbis and priests -- led by officials of Andrew Kokoraels Greek Orthodox faith, had
called on the Governor to commute the sentence and urged a moratorium on executions. They
denounced the imminent execution as “a destructive symmetry of violence mirroring violence’
and “arush towards lethal injection” 1"

11 On 12 March, the state Supreme Court had rejected an appeal to stop the execution so that evidence
of Kokoraleis' wrongful conviction could be investigated. One of the judges dissented, saying that his fellow
judges had appeared to treat the appeal “as nothing more than a bureaucratic nuisance’. Three days later he took
it upon himself to issue an emergency stay of execution. However, the following day, the full 1llinois Supreme
Court convened to vote 4-3 to overrule the stay.
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Across the USA, the rdigious
community, long viewed as the
“deeping giant” of US abalition,
became increasingly active against the
death pendty during 1998 and 1999.
For example, in New Mexico in 1999,
leading members of various faiths,
induding Jewish, Catholic, Buddhigt,
Quaker and Unitarian, brought a
lawsuit claming that the date
discriminates against religious
opponents of the death penaty by
excluding them from capita juries.}’?
Politicians are regularly finding
themselves having to judtify ther
support for the death penaty to
religious leaders. In Tennessee, 15
rdigious leaders, including of the
Buddhist, Christian, Mudim and Jewish
faiths, appealed to Governor Sundquist
not to allow executionsto resumeinthe
state. The codition's activities
included the distribution of 20,000
postcards, asking Tennessee citizensto
make the same appeal. At thetime of
the execution of child offender Sean
Sdlers in February 1999, Governor
Frank Keating of Oklahoma was
criticized by the Bishop of Tulsa
Diocese, after the Governor had said
that Pope John Paul |1 was“wrong” in
his teachings that the death pendty is
both cruel and unnecessary. In 1999,
after Governor Jeb Bush of Florida
signed hisfirst twodeath warrants, the

Randol ph Reeves, a native American, was scheduled for
execution in Nebraska' s electric chair on 14 January 1999.
He had been sentenced to death in 1981 for the murders
of Janet Mesner and VictoriaLamm in a Quaker meeting
house. Quakers oppose the death penalty and the
victims' relatives campaigned against the execution.
Janet Mesner’ s father told alegislative committee that
the death penalty “only lowers the standards of
government to the mentality of the murderer”. Victoria
Lamm’s husband and daughter travelled from Oregon to
publicly plead for Reeves' lifeto be spared. Frank
LaMere, anative American, appealed for clemency
saying that the execution would “tear open wounds”
aready suffered by the victims' family members.

Governor Johanns, on hisfifth day in office, voted with
the two other members of the Pardons Board to deny
Reeves aclemency hearing. Forty hours before the
execution, the state Supreme Court granted a stay.

On 20 May 1999, the Nebraska legislature voted to
impose atwo-year moratorium on executionsin the state
while astudy investigated if the death penalty was being
applied fairly. On 26 May, Governor Johanns vetoed the
bill, describing it as“poor public policy”: "I feel strongly
that part of my role as Governor isto do all that | canto
carry out the law for the benefit of the victims and their
families. The moratorium would be just one more
roadblock to bringing closure for them." The legislature
overrodethevetoin asfar asit applied to the
investigative study, which may mean that, in effect, ade
facto moratoriumisin place pending the study’s
completion, due at the end of 2000.

On 7 January 2000, the Nebraska Supreme Court granted
Randol ph Reeves a new sentencing hearing.

state’ s Catholic bishops called on him to grant clemency: “Killing people to show that killing is
wrong is a piercing contradiction.... Executions coarsen us’.

172 The New Mexico Supreme Court rejected the claim, without comment, in December. Albuquerque

Journal, 23 December 1999

Amnesty International April 2000

Al Index: AMR 51/03/00




78 USA: Failing the Future: Death penalty developments, March 1998 - March 2000

Nationally, Catholic and Jewish leaders issued a joint statement in December 1999
committing themsalvesto “work together, and each within our own communities, toward ending
the death penalty”.’® In early 2000 a group of religious leaders of different faiths wrote to
President Clinton calling for a moratorium on the federal death penalty.t’

More than any other issue, growing concern over the rate of wrongful conviction is
fudling cdlsfor amoratorium on executions and may be contributing to adropping off in support
for the death penaty. A Gallup poll in early 2000 showed support for the death pendty at 66
per cent, the lowest level since 1981. Ninety-one per cent of those polled acknowledged that
over the past 20 years, there has been at |east one person sentenced to death who was innocent.
In lllinois, the state where wrongful convictions have been most publicized, a poll conducted in
late February 2000 for the Chicago Tribune found that support for the death penalty among
registered voters had falen to 58 per cent, compared to 76 per cent in 1994 and 63 per cent in
1999_175

In1998 ahill to reintroduce the death penalty in Massachusetts was defeated by just one
vote. The Governor introduced another bill in 1999, but this was defeated by the larger margin
of sevenvotes. Severa legidators cited the risk of wrongful capital convictions as areason not
to resume executions in the state.  According to the American Bar Association, bills to abolish
the death penalty were introduced in 12 of the 38 death penalty statesin 1999. Although none
of the bills became law during the year, this number was an increase in the number of such bills
introducedin 1998.17¢ Therewas, and continuesto be, legidative activity in several statesaimed
at establishing a moratorium on executions or authorizing studies of the administration of the
death pendlty.

A number of municipal authorities have called for executionsto be halted. For example,
on 10 February 2000, the Philadelphia City Council adopted a resolution calling on the state
legidature to impose a moratorium on executions in Pennsylvania until it can be shown to be
fairly and reliably applied. On 29 February, the Baltimore City Council in Maryland adopted a

173 To End the Death Penalty: A Report of the National Jewish/Catholic Consultation.
1 Group seeks moratorium on federal death penalty. Milwaukee Sentinel Journal, 9 March 2000.

175 A poll found that support for the death penalty in New Jersey had fallen from 72 per cent in 1994
to 63 per centin 1999. A poll in Ohio found that 68 per cent of those surveyed thought the execution of an
innocent person was somewhat or very likely (up from 46 per cent in 1997) (Survey Research Center, Ohio State
University, 19 November 1999).

176 A gathering momentum: Continuing impacts of the American Bar Association call for a moratorium
on executions. American Bar Association, Section of Individual Rights and Responsibilities, January 2000.
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similar moratorium targeted at their state legidators.t”” Lawyers' associationscontinueto adopt
resolutions calling for a moratorium following such a resolution on 3 February 1997 by the
American Bar Association.!’® On 25 March 2000, the Texas Crimina Defense Lawyers
Association adopted a resolution calling on Governor Bush to impose a moratorium  on
executions in Texas “until such time asthe fair and impartial administration of the death penaty
can be ensured.” The resolution noted that the Texas capital justice system was “fraught with
error and imposed in an arbitrary and discriminatory manner”. Randal Dale Adams and
Clarence Brandley, incarcerated for a combined total of 21 yearsin Texas for crimes they did
not commit, and who respectively came three and five days from execution before being
released in 1989 and 1990, joined the appeal to Governor Bush.

Therisk of executing the innocent is one reason to abolish the death penalty. Capita
punishment is irredeemably cruel, however, and its injustices are not confined to those who did
not commit the crimes for which they were sentenced to die. A moratorium isa positive first
step towards abolition.

Setting a bad example: The US death penalty on the international stage

“Preserving the death penalty in Ukraine's system of criminal punishments... cannot but
leave its imprint on the prestige of our state.” Ukraine military official, 19977

On 22 March 2000, the day that the United States executed its 26" prisoner of the year and its
192" since 1 January 1998, President Leonid Kuchma of Ukraine signed into law his country’s
abalition of the death penalty. Thefollowing day, the USA executed another prisoner. The day
after that, 24 March, President Joseph Estrada of the Philippines announced a moratorium on
executionsin his country for therest of the year.’® The USA’s growing isolation on the death
penalty becomes clearer by the day.

On 16 June 1999, the United Nations High Commissioner for Human Rights issued an
appeal to the USA to recognize internationa law and stop the execution of child offender Chris
Thomas. Not only was thisimminent human rights violation one of a type which the USA is

17 Other municipalities which have adopted similar resolutions include; Charlottesville (Virginia), New
Haven (Connecticut), Mount Rainer (Maryland) and Chapel Hill, Carrboro, Durham, and Orange County (North
Carolina).

178 See A Macabre Assembly Line of Death (AMR 51/20/98, April 1998).

17 Major General Georghiy Radov, President of the Kiev Institute of Internal Affairs. Quoted in Den
newspaper, 12 February 1997, cited in The death penalty: Abalitionin Europe. Council of Europe 1999.

180 Als0 in March 2000, two scheduled executionsin Lebanon were suspended after Prime Minister
Salim El Hoss said: “1 cannot act against my convictions. | cannot imagine signing anyone's death warrant. God
giveslife, and He alone can take it away.”
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virtudly the sole remaining perpetrator, but the High Commissioner’ slocation at the time of her
gppedl dso highlighted how far out of step the USA ison thedeath pendty. Shewasin Russa
following the commutation of al 716 death sentences in that country.

The reservation the USA made to the International Covenant on Civil and Political
Rights (ICCPR) iswhat it believes, wrongly, dlowsit to escape the globa ban on the use of the
death penalty against child offenders (see page 56). Thisreservationispart of awider practice;
the USA has consgtently diluted the force of internationa treaties by lodging conditions upon
ratification.*® One of the “ understandings’ it made upon ratification of the Convention Against
Torture was that “internationa law does not prohibit the desth pendty”. Thisistrue: the death
penalty isnot yet prohibited outright, but countries which retain it must adhere to internationaly-
agreed safeguards and limitations, with aview to abolition. The USA regularly breachesthese
standards and the majority of itsleaders continue to oppose efforts towards abolishing the death
penalty.

The USA’s attitude to internationa standards canonly underminethewhole enterprise
of cregting aviable international system for the protection of fundamental human rights. When
any dtate, let alone a country as powerful as the USA, insists on its right to adopt a pick and
choose approach to internationa standards, the integrity of those standards erodes. Why should
any other state not then claim for itself the prerogative to adhere to only those portions of
international human rights law with which it feels comfortable? Amnesty Internationa is
concerned that in February 1999, for example, Attorneys Generd from 12 Caribbean countries
joinedin urging their governments to withdraw from the ICCPR and the American Convention
on Human Rights (ACHR) and then re-accede to them with reservations on articles relating to
the implementation to the death penalty.18?

InMarch 1998, it was reported that Attorney General Ramesh Mahargj of Trinidad and
Tobago had met with US Attorney General Reno in Washington, DC. They were said to have
discussed the problems that the Government of Trinidad and Tobago was having overcoming
international obstaclesto executions. Attorney General Reno was reported to have pledged US
support in assisting Trinidad' simplementation of the death pendty. Attorney Genera Maharg)
aso met with a Legd Advisor in the US State Department, who reportedly provided him with
documentation relating to how the USA had dealt with the execution of prisoners who had
appeals to the Inter-American Commission on Human Rights pending.'® Within weeks, on 26

181 see Double Standards; The USA and International Human Rights Protection. Chapter Seven of
Rightsfor All, AMR 51/35/98, October 1998.

182 See Unacceptably Limiting Human Rights Protection (AMR 05/01/00, April 2000).

183 Ramesh meets US Attorney-General Reno. Newsday (Trinidad), 1 March 1998. Amnesty
International has been unable to confirm the contents of either of the reported meetings. The State Department
has confirmed that the meeting between the Legal Advisor and the Attorney General of Trinidad and Tobago took
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May 1998, the Government of Trinidad and Tobago had moved to withdraw from the ACHR
and the Optiona Protocol to the ICCPR and to re-accede to the latter with a reservation
eliminating the right of any death row prisoner to petition the Human Rights Committee about
allegedviolations of their rights under the ICCPR.!84 In June 1999, Trinidad and Tobago carried
out its first executions in five years, hanging nine men in three days. Whether or not the
Government of Trinidad and Tobago received direct advice or encouragement from US
Government officials on how to avoid treaty protections, its resolve to pursue executions can
only be strengthened by the example set by its powerful neighbour.

One region that stands in marked contrast to the USA in relation to the death penalty
is Europe. 1n 1998 for thefirst time in European history, none of the then 40 member states of
the Council of Europe carried out an execution. Since 1994 a precondition of accession to this
intergovernmental organization has been the willingness of states to impose an immediate
moratorium on executions with a view to abalition.!8® The USA is one of the countries that has
been granted observer statuswith the Council of Europe, and during debatesin its Parliamentary
Assembly, several speakers have expressed concern that unlike member states, the USA has
not been penalized for its use of the death penalty. The rapporteur on the death penalty for the
Assembly’s Committee on Lega Affairs and Human Rights wrote in 1998 that, given the
Council’s opposition to the death penalty as a violation of the right to life and freedom from
cruel, inhuman or degrading punishment, “the Assembly must consider observer states which
dill apply the desth pendty to be violating human rights, and therefore in contravention of
Statutory Resolution (93) 26 on observer status.” 8 While the rapporteur wrote that shedid not
necessarily question the USA’s continuing observer status, the Council’ s contact with the US
Government should be used to attempt to persuade it to impose a moratorium on executions.*8”

On 29 June 1998, the European Union announced a new policy, the Guidelines to EU
Policy Towards Third Countries on the Death Penalty, to promote abolition of the death

place on 20 February 1998.

184 The Committee subsequently rejected the reservation on 31 December 1999. Trinidad’s withdrawal
from the ACHR took effect on 26 May 1999. Guyana and Jamaica have made similar moves.

185 Russian parliamentarian Sergei Kovalev recently noted that “not asingle state seems so far to have
foregone the opportunity to join the Council of Europe under these conditions. Not a single state has so far
suggested to other states that they should form a new association, akind of “killers club”, the honorary members
of which would be China, Iran, Saudi Arabia, and, sad to say, the United States, that long-standing democracy.”
The death penalty: Abolition in Europe. Council of Europe Publishing, 1999.

186 statutory resolution (93) 26 reads: “Any state willing to accept the principles of democracy, the
rule of law and the enjoyment by all persons within its jurisdiction of human rights and fundamental freedoms, ...
may be granted... observer status...”.

187 Renate Wohlwend. The efforts of the Parliamentary Assembly of the Council of Europe. In: The
death penalty: Abolition in Europe. Council of Europe Publishing. June 1999.
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pendty in non-member states. The EU will raise the issue of the death penalty in its dialogue
with third countries, will encourage ratification and adherence to internationa standards, and will
raise the issue in multilateral forawith a view to moratoriaand abolition. The EU has appealed
on anumber of impending executions in the USA.

The EU, Switzerland and the
Holy See all raised the case of Sean
Sdllers during a meeting on 4 February
1999 of the Permanent Council of the
Organizationfor Security and Cooperation
in Europe (OSCE), the OSCE'’s highest
level political decison-making body.88
Amnesty International had focussed on
the USA’s use of the death pendty in its
address to the plenary session of the
OSCE’'s Human Dimension
Implementation Meeting in Warsaw,
Poland, on 26 October 1998. At that
meeting, the head of the US delegation
used his right of reply to rgect what he
described as Amnesty Internationd’s
“overzealous accusations’ that the USA
regularly breachesinternational standards
in its use of the death penalty, and
explained to the gathered governmental
and non-governmental delegates that US
public opinion supported retention of the
punishment.

On 28 April 1999 the UN
Commission on Human Rights renewed
its call for a worldwide moratorium on

Odell Barnes was executed in Texas on 1 March 2000,
despite serious doubts about his guilt raised by recent
investigationsinto hiscase. In hisfinal statement he
thanked those who had worked on his behalf: “I thank
you for proving my innocence, although it has not
been acknowledged by the courts. May you continue
in the struggle and may you change all that’ s being
done here today and in the past.”

The execution caused outrage in Europe, particularly
in France. In February, French President Jacques
Chirac had spoken with former US President George
Bush about the case. Prime Minister Lionel Jospin
wrote to the Texas Governor on 28 February to appeal
for clemency in the spirit of “shared values of justice
and respect for human dignity and human rights.”
According to the French press, a spokesperson for the
Governor said “ The letter from the French Prime
Minister will not change anything because the State of
Texas does not take into account external influences’
(Libération, 1 March).

Jack Lang, Chairman of the French National
Assembly’ s Foreign Affairs Committee and now
Minister of Education, who had visited Texas and met
with Odell Barnesin February, issued aforthright
statement expressing his “disgust” at the execution:
“Odell Barnes gave us an extraordinary lesson in
humanity and courage which contrasts with the
savagery of the Huntsvillekilling factory which
executes humans on an assembly line. In his name and
to perpetuate his memory, we will continue the fight
against the legalised murder of innocents, juveniles
and the mentally impaired, and against the death
penalty in general.”

188 gee Open Letter from Amnesty International to All Ambassadors to the Organi zation for Security and
Co-Operation in Europe, concerning the Imminent Execution of Sean Sellersin the USA (AMR 51/17/99, 29

January 1999).
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executions.'8® Seventy-two countries co-sponsored the resolution, up from 65 in 1998. On 24
August 1999, the UN Subcommission on the Promotion and Protection of Human Rights adopted
aresolution which included acall on al countriesto commute al desth sentences and to commit
to a moratorium throughout the year 2000.2°° The resolution “condemn[ed] unequivocally the
impogtion and execution of the death penalty on those aged under 18 at the time of the
commission of the offence”’. It singled out the USA for particular mention in thisregard. The
US delegate stated his government’s “grave concern” that the Sub-Commission had strayed
beyond its mandate.*%*

Article 6 (2) of the ICCPR require that the death penalty be limited to the most serious
crimes in those countries which have not yet abolished the punishment. On 17 July 1998, the
United Nations adopted the Statute for a permanent Internationa Criminal Court (ICC), which
will try what are generally considered to be humanity’s most serious crimes -- genocide, other
crimes against humanity and war crimes. The USA was one of the seven governments which
voted against adopting the ICC Statute; 120 governments supported it. Once the ICC is set up
(upon ratification of the Statute by 60 states) it will not be able to impose the death penalty.
Under Article 77 of the Statute, the maximum penalty which the Court can impose is life
imprisonment, subject to review after 25 years. Although an article protecting nationa lawswas
added at the insistence of a small number of states concerned that this should not be seen asa
general endorsement for the abolition of the death penalty, it is nonetheless another strong
indication of the progress towards a world without the degth penalty.

Isthe USA’s use of the death penalty in the face of such global progressthe action of
a country which, according to its Secretary of State, sees “further than other countries into the
future” 7192

Poisoning the present, failing the future: Conclusion

“It seems like to me, this country is going backward. While the United States as a whole
isincreasing use of the death penalty, it’s at a time when other countries are abolishing

189 Resolution 1999/61 “calls upon all States that still maintain the death penalty... to establish a
moratorium on executions, with aview to completely abolishing the death penalty.”

190 Resolution 1999/4

191 statement by John D. Long, Counselor for Political Affairs, Mission of the United States of
America. On theissue of the death penalty, he said: “[I]t is clear that capital punishment does not violate
international law or any treaty to which the United Statesis a party, provided it is carried out with due process.
Our legal system ensures that this occurs... Some [US states] allow juveniles to be treated as adults...”.

192 «“\We are the indispensable nation. We stand tall and we see further than other countries into the
future...”. Madeleine Albright. Interview on NBC-TV The Today Show. 19 February 1998.
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the death penalty. The reason they’'re abolishing the death penalty is that they've
discovered it’s unjust.” Ronad Jones, freed from Illinois death row, 1999%3

National and international concern will continue to grow as executions continue apace in the
United States and the human reality of its resort to this outdated punishment becomes apparent
to more and more people.

<

The concept that killing is an appropriate and effective responseto killing isasymptom
of aculture of violence, and can never be a solution to it.

Violating internationa standards on the death penalty, whether by design or ignorance,
undermines the whole enterprise of building aviable globa system for the protection of
fundamenta human rights.

An execution creates more victims and according to many relatives of murder victims
actually exacerbates the grief of losing aloved one.

Just as public opinion would not be usedto judtify torture, it should not be used to justify
the death pendlty. Bringing about abolition requires courageous political leadership. The
decision to abolish can be taken even though a mgjority of the public favours the death
penalty, as has probably almost always been the case. Besides, public support for the
death penalty is more likely being driven by society’s fear, frustration or anger about
violent crime, than by a considered response about humane aternatives to executions.

The politics of the death penalty regularly threatens to undermine the independence of
the judiciary. This and repeated wrongful capital convictions are likely to undermine
respect for, and confidence in, the criminal justice system as awhole.

No number of studies, no amount of tinkering with the machinery of deeth, can ever
guarantee againgt the possibility of executing the wrongfully convicted.

Choosing who, from the thousands of people annually convicted of murder inthe USA,
will die for their crimes, is aways likely to lead to an arbitrariness in sentencing,
reflecting underlying prejudices and inequdities in society as awhole.

No attempts to sanitize the execution process can cleanse the death pendty of its
inherent cruelty.

193 Reuters, 8 February 2000.
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In 1988 this cruelty was articulated in a petition presented to South Africa's then
President Botha by relatives of condemned prisoners. “ To make aperson sit, day after day, night
after night, waiting for the time when he will be led out of his cell to his death is cruel and
barbaric... To be a mother or father and watch your child going through this living hell is a
torment more painful than anyone can imagine.” This pleawas made at atime when abolition
of the death penalty seemed animpossibility for South Africa. Yet, in 1995, it rid itself of judicia
execution, as part of its continuing efforts to escape its history of racia and socia conflict.

In the South African
Congtitutional Court’ slandmark
decison recognizing that the
death pendty violated the right
to life and freedom from crue,
inhuman or degrading
treatment, Justice Mahomed,
who was to become his
country’s first black Chief
Justice, wrote: “The death
sentence must, in some
measure, manifest a philosophy
of indefensible despair in its
execution, accepting as It must Amnesty International Secretary General Pierre Sané
do, that the offender it seekst0 | interviewed at the launch of the organization’s report Killing
punish is so beyond the pale of | with Prejudice: Race and the Death Penalty in the USA, during
humanity as to permit of no | the African-American summit in Ghanain May 1999.© Al Ghana

rehabilitation, no reform, no
repentance, no inherent spectre
of hope or spiritudity... The finality of the death penalty alows for none of these redeeming
possibilities. It annihilates the potentia for their emergence... [Moreover] it is not necessarily
only the dignity of the person to be executed whichisinvaded. Very arguably the dignity of al
of us, in acaring civilization, must be compromised by the act of repesting, systematicaly and
deliberately, albeit for a wholly different objective,
what we find to be so repugnant in the conduct of the offender in the first place.”1%4

Justice Mahomed' s colleague on South Africa’ s Constitutional Court, Justice Kentridge,
referred to US Supreme Court Justice Scalia' s dissent in Thompson v Oklahoma (1988), the
case in which the majority had decided that the use of the death pendty against a 15-year-old
offender violated the “evolving standards of decency that mark the progress of a maturing
society” (seeintroduction). Justice Scaliahad said that “the risk of ng evolving standards

1% The State vs. T Makwanyane and M Mchunu, 6 June 1995,
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is that it is dl to easy to believe that evolution has culminated in one’'s own views.” Justice
Kentridge said that he had kept this in mind, but had nevertheless reached the conclusion that
“there is ample objective evidence that evolving standards of civilisation demongtrate the
unacceptability of the death penalty in countries which are or aspire to be free and democratic
societies... Although one cannot say that the death pendty is as yet contrary to international
law... that is the direction in which internationa law is developing.”

Five years later and now into a new century, the highest court in the USA, a country
whose leaders repeatedly proclaim it to be a champion for human rights, has yet to reach the
same concluson. The US Supreme Court’s position is reinforced by a reluctance to look to
international norms and practices for insight into “evolving standards of decency”. In March
2000, Justice Sandra Day O’ Connor reminded a conference audience that just such arejection
of internationa standards had been part of the Court’s 1989 ruling in Stanford v Kentucky that
US courts could impose the death penaty on 16 and 17-year-old children: “[The Court’g]
approach reflects the idea that in matters of domestic criminal law, the national sovereignty
interests weigh more heavily in the balance than dointernational norms.”1%5  In 1999, 10 years
on from Stanford the US Supreme Court, in Domingues v Nevada, refused to consider the
clam that the ban on the use of the death penalty against children has become a principle of
customary international law, with the USA itsprincipa violator. Amnesty International deeply
regrets that the US Government encouraged the Court not to consider this issue.

It was not dways thus. In 1968, the US Government supported a draft resolution in
which the death pendty was declared to be in violation of the rights to life and freedom from
cruel, inhuman or degrading treatment or punishment guaranteed by the Universal Declaration
of Human Rights.®® Four years later, in the US Supreme Court’ s decision to stop executions,
one of its Justices wrote: “In recognizing the humanity of our fellow human beings, we pay
ourselves the highest tribute. We achieve amajor milestone in the long road up from barbarism
and join the approximately 70 other jurisdictions in the world which celebrate their regard for
civilization and humanity by shunning capital punishment.”1%7

At the beginning of a new century, the number of countries which have turned their
backs on the death penalty has climbed into three figures. It istime for the USA to join them.
By clinging to a punishment which belongs to centuries now past, the USA is poisoning its
present and failing its future.

1% Conference on Democracy and the Rule of Law in a Changing World Order. Library of Congress,
Washington, D.C., 7 March 2000.

1% See. Ramsey Clark (former US Attorney General): Crimein America: Observations on its Nature,
Causes, Prevention and Control, New Y ork, Simon and Shuster, 1970, 330-37. Cited by Hugo Bedau in Capital
Punishment: Global Issues and Prospects, Waterside Press, 1996.

17 Furman v Georgia (1972), Justice Marshall, concurring.
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CAMPAIGNING AGAINST THE DEATH PENALTY IN THE USA

Thisisone of numerousreportsissued by thelnternational Secretariat of Amnesty I nternational as
part of aworldwide campaign against the death penalty in the USA. Othersissued since March 1998
include:

Angel Francisco Breard: Facing Death in a Foreign Land
(AMR 51/14/98, March 1998)

The Death Penalty in Texas: Lethal Injustice
(AMR 51/10/98, March 1998)

“ A Macabre Assembly Line of Death” : Death Penalty Developmentsin 1997
(AMR 51/20/98, April 1998)

The Execution of Angel Francisco Breard: Apologies are not Enough
(AMR 51/27/98, May 1998)

On the Wrong Side of History: Children and the Death Penalty in the USA
(AMR 51/58/98, October 1998)

Adding Insult to Injury: The case of Joseph Stanley Faulder
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