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UNITED STATES OF AMERICA
No substitute for habeas corpus

Six years without judicial review in Guantanamo

November 2007 Al Index: AMR 51/163/2007

We, the States Members of the United Nations,vesolo recognize that international cooperation
and any measures that we undertake to prevent amiat terrorism must comply with our obligations
under international law, including the Charter okt United Nations and relevant international
conventions and protocols, in particular human tglaw, refugee law, and international
humanitarian law.
Global Counter-Terrorism Strategy, adopted by the@&Eneral Assembly, 8 September 2006

Anyone who is deprived of his liberty by arrestietention shall be entitled to take proceedingsize

a court, in order that that court may decide withdelay on the lawfulness of his detention and orde
his release if the detention is not lawful

Article 9(4), International Covenant on Civil andlfical Rights

1. Summary

On 5 December 2007, the United States (US) Supfeooet is due to hear oral argument in
the consolidated cases Bbumediene v. Busindal-Odah v. USABoumedieng concerning
detainees held in indefinite executive detentiotheut charge or trial in the US Naval Base
at Guantanamo Bay, Cuba. The issue before thet@emtres on whether the Military
Commissions Act (MCA), signed into law on 17 OctoB806, violates the US Constitution
by stripping the courts of jurisdiction to consideabeas corpuspetitions from the
Guantdnamo detainees. Embedded in this legal a@ngy is the Combatant Status Review
Tribunal (CSRT), an executive body established urasheorder signed by the then Deputy
Secretary of Defense Paul Wolfowitz in July 20@#ne two and a half years after detentions
began at Guantdnamo, to determine whether thendetaiheld in the base were “properly
detained” as “enemy combatants”.

The CSRT — a scheme described by the administraforfintended solely to improve
management within the Department of Defense comggits detention of enemy combatants
at Guantanamo BayZ consists of panels of three military officers wtan consider any

! Memorandum for the Secretary of the Navy. Ordat#ishing Combatant Status Review Tribunal, 7
July 2004, § jhttp://www.defenselink.mil/news/Jul2004/d200407 G¥eer.pdf (CSRT Order).
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2 No substitute for habeas corpus — six years without judicial review in Guantanamo

information, including information that is hearsalgssified, or that has been obtained under
torture or other ill-treatment, in making their @ehinations. The detainee, held thousands of
miles from home (or any battlefield) and virtuallyt off from the outside world, does not
have a lawyer or access to any classified evidased against him. There is a presumption in
favour of the government’s information presentedtite tribunal. Under the Detainee
Treatment Act (DTA), enacted in December 2005,diadlireview is limited to a single court,
the US Court of Appeals for the District of ColumhbjDC) Circuit, and to review of the
CSRT’s “propriety of detention” decisiofs.

Amnesty International is among the organizationd sdividuals, including the UN High
Commissioner for Human Rights, a number of form& judges, diplomats and military
officers, a senior US Senator and nearly 400 UKEm@pean parliamentarians, to have filed
amicus curiaebriefs in the Supreme Court in August 2007, segkim have the Court
recognize the right tbabeas corpusas a right that is guaranteed to the detainegrakess
of whether they are deemed to be within reach@14B Constitutiori.This companion report
to Amnesty International's brief outlines the imational right to habeas corpusa
fundamental protection against detainee abuse aaccountable government (see Sections 2
and 3). It traces the development of the CSRT sehienGuantanamo, describing its origins
as part of the administration’s pursuit of uncheckgecutive power in the “war on terror”, a
pursuit that has undermined the rule of law. Whee Supreme Court has intervened
previously in “war on terror” detention cases, #veecutive has interpreted its rulings in
narrow, cramped fashion and in a way that violf@slamental human rights principles. In
so doing, and now aided by the DTA and MCA, it Hilmsited the USA’s international
obligations and contradicted its own National Sikgubtrategy and National Strategy for
Combating Terrorism, which promised to put resgecthuman dignity, the rule of law and
limits on the absolute power of the state at tharthef its counterterrorism policiés.

The decision of a CSRT represents a potentiakifgtence for a detainee. As a federal judge
has noted, “it is the government’s position thathie event a conclusion by the tribunal that a
detainee is an ‘enemy combatant’ is affirmed, teal to hold the detainee in custody until
the war on terrorism has been declared by the d&@esito have concluded or until the
President or his designees have determined thatetaénee is no longer a threat to national
security”. “At a minimum?”, the judge noted, “thexggnment has conceded that the war could
last several generationsTn his State of the Union address in January 20@&sident Bush
reiterated that the “war on terror we fight todayaigenerational struggle”. The Chairman of
the Joins'g3 Chiefs of Staff has since said that twar“on terror” will last at least another 20 to
30 years.

? Detainee Treatment Act § 1005 (€)(2).

¥ Amnesty International filed a brief jointly withé International Federation for Human Rights, the
Human Rights Institute of the International Bar ddation, and the International Law Association.

* National Security Strategy (2002)tp://www.whitehouse.gov/nsc/nss.pdNational Strategy for
Combating Terrorism (2008%tp://www.whitehouse.gov/news/releases/2003/0232Q04-7.html

®|In re Guantanamo detainee casdemorandum Opinion, US District Court, DC, 31 Jary 2005.

® Pacesays war on terror will require decades of effArherican Forces Press Service, 18 July 2007.
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The CSRT was established following the 28 June 2R@4ul v. Bushudgment of the
Supreme Court which ruled that the US courts haddiction, at least under federal law, to
considerhabeas corpugpetitions filed on behalf of the Guantdnamo detef TheRasul
opinion was a setback to the administration’s Garentno regime. However, although the
Court remanded the case to the lower court to densthe merits” of the detainees’ claims,
and indicated that those claims “unquestionablycidles custody in violation of the
Constitution or laws or treaties of the United &4t the narrowly framed ruling did not
specify the content of any rights the detaineed.h&ver three years after tRasulopinion,
none of the more than 300 detainees still held uar@&namo has had the lawfulness of his
detention reviewed on the merits. None of the cl@d detainees freed from the base to
release or further custody in their own or othemttes was transferred by judicial order.

Habeas corpuss a remedy that protects fundamental human righttuding the right not to
be subjected to enforced disappearance, secretidetearbitrary detention, unlawful transfer,
torture and other cruel, inhuman or degrading tneat, and the right to a fair trial by an
independent and impartial tribunal established éw.|Violations of these rights have
occurred in the context of these executive deteatio

Applying its global war framework, the US admingion has viewedhabeas corpugss an
abuse rather than as a protection against abusk.aahoes of President Bush’s assertion in
November 2001 that “we must not let foreign enemigs the forums of liberty to destroy
liberty”,” the version of théabeasstripping MCA which the administration sent to @oess

on 6 September 2006, for example, stated thatdgeslhtion was necessary because “the
terrorists with whom the United States is engagedrimed conflict have demonstrated a
commitment... to the abuse of American legal processes” (thatvia habeas corpus
petitions). The CSRT is aadministrativereview scheme established by the same Department
of Defense which the following year appeared toaggjudicial process with terrorism when
listing “vulnerabilities” of the USA. Its NationdDefense Strategy, released in March 2005,
asserted that “Our strength as a nation state omititinue to be challenged by those who
employ a strategy of the weak using internationed fjudicial processes, and terroristh.”

Amnesty International considers that the CSRT seheannot and does not serve as an
adequate or acceptable substitutelfabeas corpusThe right of someone deprived of their
liberty to challenge the lawfulness of his or heteshtion in anindependent, impartial and
competent court with the power of remddya right which each and every Guantdnamo
detainee is owed and have so far been denied. BRTE do not and cannot meet this
standard. Section 5 of this report details thetsbanings of the CSRT scheme, including that:

"Rasul v. Bush542 U.S. 466 (2004).

® Note, however, that David Hicks was transferredustralia after pleading guilty in a military
commission under a pre-trial agreement that wobtdia his release from Guantanamo. On alleged
politicization of his case, se& Gitmo, no room for justicédarper’'s Magazine, 22 October 2007.

° President says US Attorneys in front line in v&@ November 2001,
http://www.whitehouse.gov/news/releases/2001/11¥20@9-12.html

2 The National Defense Strategy of the United Statesmerica, March 2005,
http://www.defenselink.mil/news/Apr2005/d20050408&tgy. pdf
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4 No substitute for habeas corpus — six years without judicial review in Guantanamo

« The CSRTs lack independence from the executivepthach that entirely controls
the detentions and applied the “enemy combataiiglléo the detainees in the first
place. Some detainees initially found not to beetay combatants” had that
determination reversed after Pentagon authorites their cases back to the CSRT
for reconsideration;

» The CSRTs are not a competent tribunal as theytlalpower of remedy, including
release. Indeed, detainees have been held forngsad® 20 months after a CSRT
finding of “no longer enemy combatant”. In additiomnesty International
considers that a military body such as the CSRKslaompetence to review the cases
of civilian detainees;

e There is no meaningful way for the detainee to lehgke the government's
information. He has little or no access to witnesseo access to classified
information used against him, and little way of lidraging hearsay information;

* The detainee is denied access to a lawyer for tBRTCprocess. He is merely
assigned a “personal representative”, a US militafficer, with whom his
relationship is not confidential;

e The CSRT can rely upon information obtained by wflih methods, including
information coerced from detainees subjected toreefl disappearance, torture or
other cruel, inhuman or degrading treatment, inagidsecret and prolonged
incommunicado detention;

e« The CSRT considers the status of “enemy combatssynonymous with “lawfully
held”, and the detainee has no meaningful oppdstaaichallenge this;

e« The CSRT is a procedure that is applied only teifpr nationals, in violation of the
international prohibition against discrimination;

* The CSRTs were conducted after an unreasonablg oefaore than two years after
the detentions began. Once started they were ctewludth undue haste;

e The CSRT can be used to facilitate unlawful custadg to obscure the reasons
behind the detention. It also leaves detainees sepdo a range of human rights
violations inflicted by the same branch of governtrtbat is reviewing the detentions.

In its October 2007 brief to the Supreme Court, dbgernment maintains that the judicial
review under the DTA “is a fully adequate subséttar habeas corpus in this extraordinary
wartime context”* International law, however, requires that detasnbe able to access a
competent, independent and impartial coasta tribunal of first instanceo challenge their
detention, not merely be provided with (narrow) efgie review of an admininistrative
review procedure. The judicial review which the DTalows the DC Circuit Court of
Appeals to undertake — it has not yet been conduetis too little and too late to overcome
the CSRTs flaws or to guarantee the detainees adgnmi\s one of the petitions to the US

* Boumediene v. BusBrief for the respondents, in the US Supreme €@srtober 2007.
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Supreme Court argues, “even if a [detainee] wersutxeed against this stacked deck, the
only remedy may well be another CSRT and an endlgse of DTA review and remand®’

Amnesty International is concerned that the CSRies® has been manipulated to suit the
unlawful objectives of the executive. For exampleor to a federal court ruling in 2005 that
the CSRT scheme was inherently unfair, 0.8 per oénhe CSRT decisions were of “no
longer enemy combatant” (NLEC) (three out of 365}er the ruling, but before the appeal
against it was heard, this figure rose to 18 pat (&5 out of 193), a rate more than 20 times
greater. The administration has continued to prentte¢ 38 NLEC decisions as indicators of
a fair process, including in testimony to Congrass in legal briefs to the courts. In its
October 2007 brief to the Supreme Court in Boaimedienease, for example, it argues that
these 38 cases show that the CSRT is “far fromgo@irubber stamp” for the executive.

Perhaps the sudden spate of NLEC decisions wasateddo the ruling against the CSRTSs.
However, as this report details, there is a widdtgpn of evidence (detailed in Section 4) that
the administration has manipulated detainee casesvdid judicial scrutiny of executive
action — the reason Guantanamo was chosen for teteamtions in the first place. For
example,

e Late on a Friday afternoon in October 2004, theegament told a federal judge that
Yemeni detainee Salim Hamdan had been moved otlteo$olitary confinement in
Guantdnamo in which he had been held for the pusvidd months. The court had
been due hear oral arguments the following Mondaydnsider the “urgent and
striking claim” brought on behalf of Hamdan inhabeas corpugpetition that his
solitary confinement amounted to inhumane treatm&he judge found that the
administration’s move meant that he could not newaw the claim.

« In January 2005, five days after allegations of ¢aglier rendition to Egypt and
torture of Guantanamo detainee Mamdouh Habib weadenpublic in documents
filed in habeas corpugroceedings in District Court, the Pentagon anoedrthat
this Australian national — detained since Octol#12— would be transferred from
Guantdnamo to Australia. The US administration riealdy told Australian officials
that the CIA did not want the rendition and tortaxédence aired in court.

* On 22 December 2005 a federal judge ruled thatdidinued indefinite detention of
two detainees, Abu Bakker Qassim and Adel Abduliiakine months after they
had been found to be “no longer enemy combatarg<CHRTs at Guantdnamo, was
unlawful, but the judge decided that he could pmteviho remedy. The case was
scheduled to be argued in the DC Court of Appet8.20am on Monday 8 May
2006. At 4.30pm on Friday 5 May 2006, the detaihkzagyers received a telephone
call from the Department of Justice informing thémat their clients, along with three
other Uighur detainees, had been transported tamdb At 4.39pm on 5 May 2006,
the administration filed an emergency motion theg tase should be dismissed as
moot because the detainees were now in Albania.

12Boumediene v. BusBrief for theBoumediengetitioners, August 2007.
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More generally the timing of releases and transtérdetainees from Guantdnamo and the
filing of charges against a small number of detasne all events entirely within the control
and discretion of the executive — provide furtheidence of detainee case manipulation.
Drawing from a chronology of litigation and detaengansfer decisions, Appendix 2 to the
report reveals evidence of a pattern of increapaticly-announced, activity relating to
“process” provided to detainees in periods leadipdo crucial judicial interventions.

With such evidence in mind, and the requiremeng@vernments to ensure that justice is not
only done but is seen to be done, Amnesty Intavnati considers that the issue pending
before the Supreme Court goes beyond questionsedfights of the Guantdnamo detainees
through to the very concepts of accountable govemnthe separation of powers, and the
rule of law. Eight decades ago, a Supreme Couwsticéu wrote of the US system of
government established following the Constitutic@ahvention of 1787 in Philadelphia:

“Checks and balances were established in orderthigashould be a government of
laws and not of men... The doctrine of the separatiopowers was adopted by the
convention of 1787 not to promote efficiency bupteclude the exercise of arbitrary
power... And protection of the individual... from thebéirary or capricious exercise
of power was then believed to be an essentialkef lovernment?

The rule of law requires that the judiciary, indegent of the other branches of government,
play a fundamental role in preventing executivdegislative abuse and protecting human
rights. Under the UN Basic Principles on the Indejsnce of the Judiciary, “tribunals that do
not use the duly established procedures of the Fgaess shall not be created to displace the
jurisdiction belonging to the ordinary courts odigial tribunals™* The jurisdiction-stripping
provisions of the DTA and the MCA and their affiio@ of the administrative review
scheme contravene this principle, as do the CSRamgelves, which are “not bound by the
rules of evidence such as would apply in a coutaw?.™

The Guantanamo detainees, noted Justice Kenndtig Rasuldecision in 2004, were being
held “indefinitely, and without benefit of any ldgaoceeding to determine their status”. This
remains the case more than three years later.oMgts the CSRT not a legal proceeding, as
the Pentagon has stated, it is not even one thigwe the lawfulness of detention, but merely
provides executive review of existing executiveemy combatant” labels. Nor does judicial
review under the DTA determine status, but only neix@s whether the CSRT system
operated according to its own flawed procedures @bistent with applicable US law.
Moreover, six years after detentions began, no sexlews by the DC Court of Appeals had
been conducted. Section 6 raises concerns abogotteenment’s approach to DTA review.

In a “war on terror” detention case in 2004, the &lfpreme Court said that for the judiciary
to “forgo any examination of the individual caseldocus exclusively on the legality of the
broader detention scheme cannot be mandated byremspnable view of separation of
powers, as this approach serves only to condenseerpanto a single branch of

13 Myers v. United State@72 U.S. 52 (1926), Justice Brandeis dissenting.
¥ UN General Assembly, Resolution 40/146, 13 Decertib85.
5 CSRT Order, &g (9).
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government™® Such “concentration of power puts personal libatperil of arbitrary action
by officials, an incursion the Constitution’s thieart system is designed to avotdHabeas
corpus on the other hand “allows the Judicial Branclplyy a necessary role in maintaining
this delicate balance of governance, serving amportant judicial check on the Executive’s
discretion in the realm of detentions.”

At the outset of the “war on terror”, by passing arerbroad Authorization for the Use of
Military Force (AUMF), Congress failed to restraim executive which hasnter alia,
expressed the view over recent years that presad@ntthority can override international and
US law?!® Since then, Congress has passed legislation,asuttie DTA and MCA, provisions
of which contravene the USA's international obligas. In so doing the legislature has
allowed the executive to pursue a detention rediratoperates in a “rights-free” zone.

Whatever inefficiencies, frictions or degrees ofedence may exist within and between the
three branches of government in the USA, the imlemrorkings of federal government must
not be used to justify the USA'’s failure to compligh its international treaty obligations.

“All branches of government (executive, legislatared judicial), and other public or
governmental authorities, at whatever level — matioregional or local — are in a
position to engage the responsibility of the Stasety...This understanding flows
directly from the principle contained in article 87 the Vienna Convention on the
Law of Treaties, according to which a State Pamtgy not invoke the provisions of

its internal law as justification for its failure perform a treaty’?

Amnesty International calls on the USA to fully tere habeas corpusa procedure reflecting
a fundamental rule of law principle that serves pimtect detainees and to promote
government accountability. It urges the USA to adtnthe CSRTs — and the Administrative
Review Boards (ARBs) established two months lateprovide a “discretionary” annual
review of CSRT-approved detentions — as ill-judgedstructs in its “war on terror” and as
part of closing the Guantanamo detention campcldsing the Guantanamo facility, there
must be no transfer of the lawlessness elsewharmeAty International’s framework to end
unlawful detentions is reproduced in Appendix 1.

® Hamdi v. Rumsfe|d42 U.S. 507 (2004).

" Hamdan v. Rumsfeld 26 S. Ct. 2749 (2006), Justice Kennedy concarrin

8 Hamdi v. Rumsfeld, op. cit.

9 Amnesty International considers that the admiatin has abused the already overbroad AUMF
passed by Congress on 14 September 2001, andlleakfoaits revocation. See Section JUWHA:
Justice at last or more of the same? Detentionstaal$ after Hamdan v. RumsfeldAMR
51/146/2006, September 200@tp://web.amnesty.org/library/Index’ENGAMR51146800

20 UN Human Rights Committee, General Comment 31,AOPR/C/21/Rev.1/Add.13, 26 May 2004.
See als¢damdi v. Rumsfeld“[W]e necessarily reject the Government’s asserthat separation of
powers principles mandate a heavily circumscrilmée for the courts in such circumstances...
Whatever power the United States Constitution éongsfor the Executive in its exchanges with other
nations or with enemy organizations in times offtioty it most assuredly envisions a role for altee
branches when individual liberties are at stake”).
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1.1 Timeline of denial: Six years pursuing a ‘right  s-free’ zone

It is often said that ‘justice delayed is justicenged’. Nothing could be closer to the truth
with reference to the Guantanamo Bay c&ses

The first CSRT hearing was held at Guantanamo oduB02004, two and a half years after
detentions began at the base in January 2002. adimenistration improvised the CSRTs
following Rasul v. Bushthe Supreme Court’'s judgment of 28 June 2004 tihetfederal
courts had jurisdiction to hehnbeas corpuappeals from the Guantanamo detainees.

The CSRTs provided the administration with a fagaidigrocess and the detainees no remedy
for the injustice they faced. Although the CSRT @rcequired that the detainees be informed
that they had “the right to seek a writ of habearpgs” in the US courts, the administration at
the same time embarked upon a litigation strategleuwhich it argued in those same courts
that theRasulruling meant no more than that the detainees dileltiabeas corpugetitions
only to have them necessarily dismissed. Effegtiveintaining its prdRasulposition that
led it to choose Guantanamo as a location for “evaterror” detentions, the administration
argued that, as foreign nationals held on territthrgt was ultimately part of Cuba, the
detainees had no rights that could be enforcethenUS courts. Even the CSRT was more
process than the detainees were due, accordihg governmerf

In the space of two weeks in January 2005, twogadaced witthabeas corpugpetitions
from Guantanamo detainees, issued two dramaticiffgrent interpretations of thRasul
ruling. The first favoured the government positietiinding “no viable legal theory” under
federal, constitutional or international law by whiito issue writs ohabeas corpu& The
second judge largely rejected the government’stiposifinding that the detainees “possess
enforceable constitutional rights”, that the rigidt to be deprived of liberty without due
process of law “is one of the most fundamentaltsgiecognized by the US Constitution”,
and that the CSRTs did not provide due proéesEhese divergent rulings would require
resolution by a higher court, and the matter werthe Court of Appeals for the District of
Columbia (DC) Circuit. However, although it firsedwrd arguments in the case in September
2005, the Court would not rule on the questionlurgbruary 2007, because its consideration
of the issue was deflected by the passage in Ugr€ss of two pieces of legislation.

In December 2005, a few weeks after the SupremetGaureed to consider theabeas
corpuspetition brought on behalf of Yemeni detainee i8alihmed Hamdan challenging the
military commission system that was set to try himGuantdnamo, Congress passed the
Detainee Treatment Act (DTA). The DTA stripped tbeurts of jurisdiction to consider

L Al-Razak v. BustMemorandum Order. US District Court, District@blumbia, 1 December 2006.
2 The CSRT “manifestly satisfies the requirementdud process (if any) in the unique context of
ongoing armed hostilitiesAl Odah v. USAOpening brief for the United States. US Courppeals
for the DC Circuit, 27 April 2005. “The enemy contdoat status proceedings that the Department of
Defense is completing provide all the process pleditioners are due (and then somé)itks v. Bush
Response to petitions for writ of habeas corpus...sErict Court, 4 October 2004.

% Khalid v. BushMemorandum opinion, District Court for the Distrof Columbia, 21 January 2005.
*|n re Guantanamo detainee cas84 January 200Bp. cit
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certainhabeas corpugetitions from Guantanamo detainees. In placauoh kabeasreview

in the District Courts, Section 1005 of the DTA yided for narrow review by the DC Circuit
Court of Appeals of any final CSRT decision that ‘aien is properly detained as an enemy
combatant” and whether the CSRT determination wassistent with the standards and
procedures established for the tribunals by theimdtration. The Court of Appeals could
also consider whether the CSRT's standards andeguves were consistent with the
Constitution and laws of the United States, to ¢ktent that they were applicable. Section
1005 also stated, however, that nothing in it “shel construed to confer any constitutional
right on an alien detained as an enemy combatasideuthe United States”, and added that
for the purposes of the Act, the “United Statesemvtused in a geographic sense..., in
particular, does not include the United States N&tation, Guantdnamo Bay, Cuba.”.

Signing the DTA into law, President George W. Busdid that he “appreciate[d] the
legislation’s elimination of the hundreds of clailm®ught by terrorists at Guantanamo Bay,
Cuba, that challenge many different aspects of thetention and that are now pending in our
courts.® This is not how the Supreme Court interpreted Alse however. It rejected the
government’s motion to dismiss the case and ruiddbimdan v. Rumsfelth June 2006 that
the DTA did not apply to thodeabeas corpugetitions, like Salim Hamdan’s, that had been
filed prior to the enactment of the DTA.

The administration responded to tHamdanruling by calling on Congress to pass further
legislation that would allow secret US detentiohsoad to continue, authorize the President
to establish revised military commissions, amerel ttfs War Crimes Act to decriminalize
under that Act certain Geneva Convention violatiopsJS personnel, and strip the courts of
jurisdiction to consider anlyabeas corpugetition filed on behalf of any foreign nationath

in US custody anywhere as an “enemy combatant3eptember 2006, Congress duly passed
the Military Commissions Act (MCA), which PresideBtish signed into law on 17 October
2006. Under the MCA, judicial review is limited that provided under the DTA, that is, to
whether the administration is applying its CSResubroperly. Specifically, the MCA states,

“(1) No court, justice, or judge shall have jurigthn to hear or consider an
application for a writ of habeas corpus filed byoor behalf of an alien detained by
the United States who has been determined by theedUrStates to have been
properly detained as an enemy combatant or is engatich determination.

(2) Except as provided in.section 1005(e) of the Detainee Treatment ActQfi5?
no court, justice, or judge shall have jurisdictiorhear or consider any other action
against the United States or its agents relatirapioaspect of the detention, transfer,
treatment, trial, or conditions of confinement of @ien who is or was detained by
the United States and has been determined by thedJstates to have been properly
detained as an enemy combatant or is awaiting detgrmination.”

The administration has asserted that this systenresfew does not amount to an
unconstitutional suspension babeas corpusbut rather constitutes an “adequate substitute

% president’s Statement on the Department of Deféisergency Supplemental Appropriations to
Address Hurricanes in the Gulf of Mexico, and Paniddnfluenza Act, 2006, 30 December 2005.
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remedy” for foreign detainees it claims have ndsgunder the US Constitution and no rights
under international law enforceable in the couifitbis claim of adequate substitution is
another sign of improvisation, given what the adstration said after setting up the CSRTSs,
namely that they were “not a substitute for thedaeh and thahabeas corpusvas “separate”
from the administrative review system (see beldw)ts October 2007 brief to the Supreme
Court, the government states of the CSRT that #taintes have had “the benefit of a legal
proceeding...to review their status, and they hawnlzljudged to be enemy combatarits”.
This indicates further improvisation — soon aftbe tCSRTs were set up, the official
overseeing the scheme, the Secretary of the Nawyhasised that the CSRT was “not a legal
proceeding”, something that the CSRT panels themsdiave emphasised to detainees (see
case of Feroz Abbasi below). The government haghdéda bolster its position by stating that
“the DTA and the MCA expressly recognize and affitme CSRT process”. However, the
vast majority of the CSRT proceedings and decisiave been carried out and finalized long
before either of these Acts was passed. Moreogengnition of the CSRT scheme through
adoption of this legislation does not render it patible with international law.

On 20 February 2007, the Court of Appeals for the Oircuit issued its long-delayed
decision on the Guantanamo cases which had prodilneedivergent podRasul District
Court opinions in January 2005. The Court of Appealed that the MCA’siabeasstripping
provisions expressly applied to “all cases, with@xception, pending on or after the
enactment of this Act”, and therefore that the &ied courts have no jurisdiction in these
cases™® |t further ruled that because the detainees ferafgn nationals captured and held
outside US sovereign territory — had no constitalaights, Congress had not violated the
Suspension Clause of the Constitution which pradikiispension dfabeas corpugxcept if
required for public safety “in cases of rebellion iavasion”. One of the three judges
dissented, arguinmter alia that Congress had violated the Suspension Claydailng to
provide an adequate alternative remedy for the Gunamo detainees who had the common
law right tohabeas corpu$’

On 2 April 2007, the Supreme Court dismissed thgeapfrom the Court of Appeals decision.
Lawyers for the detainees asked it to reconsidee. Jovernment opposed reconsideration on
the grounds that it was an unwarranted and “extdiaary remedy”, but lawyers for the
detainees responded with a declaration from a anjlitintelligence officer, Lieutenant
Colonel Stephen Abraham, who described the CSR{Ermsys shortcomings from an insider’s
perspective. Another officer, a US Army Major anditary lawyer who sat on 49 CSRT
panels, has since made a declaration adding fusthéence of the system’s flaws.

On 29 June, the Supreme Court agreed to take #ee @ad is due to hear oral arguments on 5
December 2007. A decision is not expected unélftrst part of 2008, by which time the
Guantdanamo detentions will be well into their sakiegear. All branches of the US
government must ensure justice and remedy as amadittirgency.

6 Boumediene v. BusBrief for the respondents, in the US Supreme €@utober 2007.
27 |
Ibid.
% Boumediene v. Busb/S Court of Appeals for the District of Columiiércuit, 20 February 2007.
% Boumediene v. Busfiudge Rogers dissenting.
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1.2 A brief chronology of the denial of  habeas corpus

“It appears that it was in the sixteenth centuryt tha writ of habeas corpus first began to be used means
of testing the validity of executive committaBrief for the Commonwealth Lawyers Associatioraasicus
curiaefiled in support of Guantanamo detainees, in theSugreme Court, 24 August 2007

28 December 2001 — US Justice Department advisesgeerttaat holding foreign detainees in the non-
sovereign territory of Guantdnamo Bay should pretiebeas corpuseview by US courtsit warns of
“potential legal exposure” if a US court was evereabl exerciséabeagurisdiction over the detainees

10/11 January 2002 — first detainees transferréguantanamo. Litigation begins soon after

31 July 2002 — District Court for District of Colunab{DC) rules irRasul v. Buslthat it has no jurisdiction to
hearhabeas corpuappeals from Guantdnamo detainees

11 March 2003 — Court of Appeals for the DC Circyghalds the District CouRasulruling

28 June 2004 — US Supreme Court ruleRasul v. Busltthat US courts do have jurisdiction to considabeas
corpuspetitions from Guantanamo detainddamdi v. Rumsfelduling issued on the same day

7 July 2004 — Combatant Status Review Tribunals (B3Rstablished for Guantanamo detainees
14 September 2004 — Administrative Review Board distadl as annual review for Guantanamo detainees

21 and 31 January 2005 — two District Court judgssé opposing interpretations of fRasulruling. Cases go
to the Court of Appeals for the DC Circuit, but ndimg will emerge for another two years

30 December 2005 — Detainee Treatment Act (DTA) sigmiediaw, containindnabeasstripping provisions in
relation to Guantanamo and providing for limitedigia review of CSRT decisions by DC Court of Appeals

29 June 2006 — US Supreme Court isdt@ndan v. Rumsfeldecision. It holds that the DTA did not strip
federal courts of jurisdiction ovéabeas corpupetitions pending when the DTA was enacted

2/3 September 2006 — 14 “high-value” detaineessteared from years of secret CIA custody to Guantanam
administration exploits their cases to push forskegjon favouring its detention policies

17 October 2006 — Military Commissions Act (MCA) sidrato law stripping the US courts of jurisdiction td
considethabeas corpupetitions from foreign nationals held as “enemgnbatants”, and limiting judicial
review to that enacted under the DTA of 2005

20 February 2007 — In the case it first heard iD52@C Circuit Court rules iBoumediene v. Bughat under
the MCA, the US courts have no jurisdiction to coaslthbeas corpugetitions from Guantanamo detainees

29 June 2007 — US Supreme Court agrees toBakenedienease. In April it had said it would not.

10 July 2007 — Office of the President warns Congitesstsit “strongly opposes” any amendments that aoul
modify or repeahabeas corpuprovisions of the MCA, and that President would theised to veto

20 July 2007 — First ruling from DC Circuit Court Appeals in relation to the framework under which il wi
review CSRT decisions under the MCA/DTA regime. Den@geghment petition for rehearing on 3 October

19 September 2007 — Habeas Restoration Act, legisl&i repeahabeasstripping provisions of the MCA,
fails in Senate after Senators vote 56-43 to beeRkpublican filibuster, four short of the 60 nektiecut off
debate and bring the legislation to a final vote

9 October 2007 — Government files its brieBoumedienease in Supreme Court. Guantanamo detainees
“enjoy more procedural protections than any ottagtured enemy combatants in the history of warfarel
“DTA review is a fully adequate substitute foebeas corpu this extraordinary wartime context”.
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2. Habeas corpus — protecting individual rights

The United States takes its obligations under tiberhational Covenant on Civil and
Political Rights very seriously... One thing thatsshie ICCPR apart from other treaties is its
enormous substantive scope covering virtually etérg modern democratic societies think
of as essential civil and political rights. In masgnses a truly democratic society and
government could not long exist without the vidilarotection of these rights.

Head of US delegation to the UN Human Rights CottemjtGeneva, July 2086

Everyone has the right to liberty and security efson®* A government may only arrest,
detain or imprison a person strictly in accordamdth the law? Arbitrary detention, the
antithesis of this legal obligation, is absolutelphibited under international human rights
law. Human rights law applies at all times, evertimes of emergency or war, however
defined (also see text box beloW)The notion of arbitrariness of detention under Aom
rights law, in accordance with the United Natiod®Nj Human Rights Committee’s “constant
jurisprudence”, is “not to be equated with ‘agaitte law’, but must be interpreted more
broadly to include elements of inappropriatenesgistice, lack of predictability and due
process of law®' Amnesty International considers that an absenaiuefprocess has left all
those held in US custody in Guantanamo arbitradtidyained. In addition, the indefinite,
isolating, and virtually incommunicado detentiorth@iut charge or trial to which they have
been and continue to be subjecpst seconstitutes cruel, inhuman or degrading treatment.
Indeed, from the outset, Guantdnamo rapidly becamercive threat used against detainees
not held there and a coercive reality for those wioe?®

%0 Matthew Waxman, Principal Deputy Director of thali®y Planning Staff at the Department of State,
Media roundtable with senior government officid&neva, Switzerland, 17 July 2006,
http://www.usmission.ch/Press2006/0717PressBridiing.

%1 E.g., Article 3, Universal Declaration of HumargRis; Article 9, International Covenant on Civil
and Political Rights (ICCPR).

%2 Article 9, ICCPR. Principle 2, United Nations BodfyPrinciples for the Protection of All Persons
under Any Form of Detention or Imprisonment.

¥ See e.g., International Court of Justice (IC&yality of the Threat or Use dfuclear Weapons
Advisory Opinion of 8 July 1996, para. 25 (“The faction of the International Covenant on Civil and
Political Rights does not cease in times of wacegx by operation of Article 4 of the Covenant
whereby certain provisions may be derogated fromtime of national emergencylegal
Consequences of the Construction of a Wall in tbeupied Palestinian TerritoryAdvisory Opinion

of 9 July 2004, para. 106 (“the Court considers tha protection offered by human rights convergion
does not cease in case of armed conflict, savedirthe effect of provisions for derogation...The
USA has made no such derogation and could notjregely, with respect thabeas corpus

% Communication No 1128/2002: Angola. UN Doc: CCPRAID/1128/2002.

% The first detainees to be taken to Guantanamo mefreven told where they were, and apparently
thought they were “being taken to be shot”, a sitieexacerbated by the reddish colour of their
jumpsuits, which “in their culture...is a sign thanseone is about to be put to death”, according to a
Pentagon memorandum on initial observations of@®C. The camp authorities considered whether
to “continue not to tell them what is going on &aep them scared. ICRC says that they are very
scared”. The authorities only agreed to considén¢ethe detainees where they were “after the firs
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In 2003, a US federal court noted that “there ex#stlear and universally recognized norm
prohibiting arbitrary arrest and detention” which“codified in every major comprehensive
human rights instrument and is reflected in attlebk9 national constitutions® The
prohibition of arbitrary detention has long beeoognized by the international community in
the Universal Declaration of Human Rights and eaties developed since the Declaration
was adopted in 1948. In an address to the UN General Assembly on 2feB®er 2007,
and repeated in a proclamation on 23 October, drasiBush said the UDHR “stands as a
landmark achievement in the history of human ligeft and the US government continues to
assert that the International Covenant on Civil Rotitical Rights (ICCPR), which the USA
ratified in 1992, “is the most important human tgymstrument adopted since the UN Charter
and the Universal Declaration of Human Rights, tasets forth a comprehensive body of
human rights protections? These protections include the right not to betrmtily deprived

of one’s life (article 6), the right not to be setied to torture or other cruel, inhuman or
degrading treatment or punishment (article 7), right of any detainee to be treated with
humanity and with respect for the inherent digitythe human person (article 10), the right
to a fair trial (article 14), the right to non-disuninatory application of the rights recognized
in the treaty (article 2), the right to effectivermedy for violations of rights in the treaty
(article 2), and the right to be free from arbyrdetention (article 9). The US Supreme Court
has said that the ICCPR “does bind the United Statea matter of international lai".

The ICCPR, ratified by 160 countries, provides thechanism to protect against arbitrary
detention and other violations, namely the righewéry detainee to challenge the lawfulness
of his or her detention in an independent, imphaiml competent court and to release if that
court finds that the detention is unlawful (arti€et). Courts examining the lawfulness of
detention must decide the issue “without delayti¢kr 9.4). The Human Rights Committee
has stressed that “in particular the important gotee laid down in paragraph 4, i.e. the right
to control by a court of the legality of the detent applies to all persons deprived of their
liberty by arrest or detention,” not just thoseifigecriminal charge$' In the USA the right to
challenge the lawfulness of detention, and to sesledy, is invoked by application for a writ

round of interrogations” in incommunicado detentiSee page 26)SA: Human dignity denied:
Torture and accountability in the ‘war on terrgitAMR 51/145/2004, October 2004,
http://web.amnesty.org/library/pdf/AMR511452004ENGH/$File/AMR5114504.pdfDetainees in
Irag were threatened with transfer to Guantananmanasterrogation methotbid. pp. 27, 72, 77, 132.
% Alvarez-Machain v. USAJS Court of Appeals for the Ninth Circuit, 3 JIB2@03.

37 |CCPR, article 9; American Convention on Humant®garticle 7; European Convention for the
Protection of Human Rights and Fundamental Freedartisle 5; African Charter on Human and
Peoples’ Rights, articles 6, 7; Arab Charter on ldarRights (2004), article 14.

% president Bush addresses the United Nations Gekesambly, UN Headquarters, New York, 25
September 200'http://www.whitehouse.gov/news/releases/2007/08(f20070925-4.htmlUnited
Nations Day, proclamatiomttp://www.whitehouse.gov/news/releases/2007/10720a23-2.html

%9 Opening statement to the UN Human Rights CommiiteMatthew Waxman, Principal Deputy
Director of the Policy Planning Staff at the Depaght of State, Head of the US Delegation, Geneva,
Switzerland, 17 July 2006ttp://www.state.gov/s/p/rem/69126.htm

“9Sosa v. Alvarez-Machai9 June 2004,

“l General Comment 8, Right to liberty and securftgersons (article 9) (1982), para. 1.
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14 No substitute for habeas corpus — six years without judicial review in Guantanamo

of habeas corpusSuspension ohabeas corpuysa US Supreme Court Justice wrote half a
century ago, would be “sufficient to introduce egercy government with about all the
freedom from judicial restraint that any dictatoutr ask™

The Human Rights Committee is the expert body é&steddl by the ICCPR to monitor
implementation of and compliance with this treaffhe Committee has made it clear that
there are “no circumstances” that states may invakgustification for acting in violation of
humanitarian law or peremptory norms of internaldaw, for instance... through arbitrary
deprivations of liberty"® It has also stressed that “a State party may apad from the
requirement okffectivejudicial review of detention” (emphasis addéEven “if so-called
preventive detention is used, for reasons of puddicurity,... it must not be arbitrary, and
must be based on grounds and procedures estabbghad (ICCPR art. 9.1), information of
the reasons must be given (art. 9.2) and courtraloot the detention must be available (art.
9.4) as well as compensation in the case of a br@at 9.5).*°

In July 2006, the Human Rights Committee calledlanUSA to ensure, in accordance with
article 9(4) of the ICCPR, that:

“persons detained in Guantdnamo are entitled togadings before a court to decide
without delay on the lawfulness of their detention order their release if the

detention is not lawful. Due process, independearid@e reviewing courts from the

executive branch and the army, access of detaitoeesunsel of their choice and to
all proceedings and evidence, should be guaraimetis regard.*

The UN Working Group on Arbitrary Detention, an ekpbody established in 1991 to
investigate cases of arbitrary detention, has fotimat the “ongoing detention of the
Guantdnamo Bay detainees as ‘enemy combatants’ doefact constitute arbitrary
deprivations of the right to personal liberty”:

“This does not of course mean that none of thegpardeld at Guantdnamo Bay
should have been deprived of their liberty. Indaetdrnational obligations regarding
the struggle against terrorism might make the dppreion and detention of some of
these persons a duty for all States. Such depivat liberty is, however, governed
by human rights law, and specifically articles @ d4 of the ICCPR. This includes
the right to challenge the legality of detentiorfidne a court in proceedings affording
fundamental due process rights, such as guaraoté@edependence and impatrtiality,
the right to be informed of the reasons for arrgs, right to be informed about the
evidence underlying these reasons, the right tistasse by counsel and the right to a

2 Robert H. JacksoiWartime security and liberty under laBuffalo Law Review, Vol. 1, No. 2
(1951), pages 103-117.

“3 Human Rights Committee, General Comment 29, Stitemergency (Article 4). UN Doc:
CCPR/C/21/Rev.1/Add. 11, 31 August 2001, para. 11.

“*|bid. note 9.

> Human Rights Committee, General Commerd,cit, para. 4.

“ Human Rights Committee. Conclusions on the USAJ@g 2006, Available at
http://www.ohchr.org/english/bodies/hrc/docs/Advanocs/CCPR.C.USA.CO.pdf
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trial within a reasonable time or to release. Aryspn deprived of his or her liberty
must enjoy continued and effective access to habegsus proceedings, and any
limitations to this right should be viewed with wist concern®

Habeas corpuss a fundamental and flexible judicial remedy.the US Supreme Court said
in 1969,

“The writ of habeas corpus is the fundamental imagnt for safeguarding individual
freedom against arbitrary and lawless state actidrhe. scope and flexibility of the
writ — its capacity to reach all manner of illeggtention — its ability to cut through
barriers of form and procedural mazes — have albagn emphasized and jealously
guarded by courts and lawmakers. The very naturthefwrit demands that it be
administered with the initiative and flexibility ®ntial to insure that miscarriages of
justice within its reach are surfaced and corrett&d

In addition to protecting the right of all persotws be free from arbitrary deprivations of
liberty, judicial review also protects other fundamal non-derogable human rights, including
the right not to be subjected to abduction, enfdisappearance, secret detention, torture or
other cruel, inhuman or degrading treatment or ghunent. Even in an emergency which
threatens the life of the nation, “in order to paitnon-derogable rights, the right to take
proceedings before a court to enable the couretadd without delay on the lawfulness of
detention, must not be diminishet”.

A government’s vague or shifting description of khgal basis for detentions would highlight
the urgent need fonabeas corpudo protect detainees from arbitrary detention atiter
violations. In the absence of judicial oversight status of the Guantanamo detentions has
indeed shifted. In May 2006, the administratiordttie UN Committee Against Torture that
the detainees were held pursuant to the Militarge®rsigned by President Bush on 13
November 200%° This was entirely contrary to what it had arguedeideral District Court in
Rasul v. Bushwhen it categorically denied that any detaines Wweld under the Military
Order, and asserted instead that they were helde mgenerally under the President’s
Commander-in-Chief powers. Indeed, in the montloteetheRasulruling, Deputy Secretary
of Defense Paul Wolfowitz issued an Order on adstiaiive review procedures which stated
that “enemy combatants whom the President hasndigted to be subject to his Military
Order of November 13, 2001 are excepted from tbequiures established in this Order until
the disposition of any charges against them orseéwice of any sentence imposed by a

" Situation of detainees at Guantanamo Bay. RefidheoChairperson-Rapporteur of the Working
Group on Arbitrary Detention; the Special Rappartauthe independence of judges and lawyers; the
Special Rapporteur on torture and other cruel, imdou or degrading treatment or punishment; the
Special Rapporteur on freedom of religion or bekefd the Special Rapporteur on the right of
everyone to the enjoyment of the highest attainstaledard of physical and mental health. UN Doc.:
E/CN.4.2006/120, 27 February 2006, paras. 20 and 26

“8 Harris v. Nelson394 U.S. 286 (1969).

9 Human Rights Committee, General Commentd9 cit, para. 16.

%0 List of issues to be considered during the exatitinaf the second periodic report of the USA.
Responses of the USA. 5 May 2006, pagehttp.//www.state.gov/documents/organization/661@gR.p
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military commission’>! At this time, only six detainees had been madgestito the Military
Order>* On 7 July 2004 — after thRasul ruling — another nine were added to this list
“bring[ing] to 15 the number of detainees that Bresident has determined are subject to his

military order”>?

A lack of precision over detainee numbers raisex gbssibility that individual detainees
could be moved to and from the base, or betwedardiit US agencies, including into secret
detention, without any public knowledge of sucmsfars, in violation of international law or
standards? In the absence of judicial oversight, the numizerd identities of detainees, and
who was transferred into and out of the base, ne@saunknown for a prolonged period. On
29 January 2004, two years after the detentionarhetpe Pentagon announced that, to that
date, 91 detainees had been released or transfeo@dthe base. However, it had only
publicly announced the movement of 73 detainees émendix). It took four years and
required court action before the USA named detairfegld in the base. Even then, the
numbers did not add up. The authorities releasdidt aof 759 names of people held in
Department of Defense custody at the base betwesnagdy 2002 and 15 May 2006.
However, on 18 May 2006 the Pentagon stated th@t d28ainees had been released or
transferred from the base and “approximately 46&hained there — a total of 747. The
authorities continue to provide only approximatatistics. Thus, when the Pentagon
announced on 28 September 2007 that a detaineéhdwd transferred to Mauritania, it
claimed that “approximately 435 detainees have degaGuantanamo for other countriés”.

In its next announcement, the following day, theitBgon stated that the transfer of eight
detainees meant that “approximately 445” detaitegsnow left the basé.

In the absence of judicial oversight, the indefiniand isolating detention regime at
Guantanamo has amounted to cruel, inhuman and dirgréreatment’ In February 2007,
for example, Uighur detainee Ali Mohammed was

“held in isolation in Camp 6, a ‘super-max’ pris@t,least 22 hours a day. He never
sees direct sunlight and has no access to fresibaiing his two hours per day of
‘recreational time (which on alternating days, nistihe middle of the night), Ali is
placed in a cage where he can sometimes see ailengrs but is punished if he
tries to touch or greet them. He is compelled tmgiain to get clean clothes. He is

*1 Order. Administrative review procedures for enarognbatants in the control of the Department of
Defense at Guantanamo Bay Naval Base, Cuba. 11204, § 2 (E)(i),
http://www.defenselink.mil/news/May2004/d200405 ¥8gteview. pdf

*2 president determines enemy combatants subjed tdilitary Order, 3 July 2003,
http://www.defenselink.mil/releases/release.asgg@seid=5511

*3 Presidential military order applied to nine moremy combatants, 7 July 2004,
http://www.defenselink.mil/releases/release.asgg@seid=7525

% See, e.g, Article 17 of the International Convemtior the Protection of All Persons from Enforced
Disappearance, reflecting the prohibition on sedet¢ntion and requiring safeguards against it.

%5 Detainee transfer announcétip://www.defenselink.mil/releases/release.asggaseid=11367

*% Detainee transfer announcédkp://www.defenselink.mil/releases/release.asgraseid=11368

> USA Cruel and Inhuman: Conditions of isolation for deges at Guantanamo Ba&l Index: AMR
51/051/2007, April 2007ttp://web.amnesty.org/library/Index’ENGAMR51051200
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denied privacy when he uses the toilet; even femadeds can see him. His food and
drinks are always cold. He eats every meal aloile &ll Guantanamo prisoners, he
is not allowed any visitors other than occasionigktby counsel and the Red Cross,
and he is not allowed to make phone calls. As [tf& Supreme] Court recently
affirmed, even convicted murderers cannot be madentiure conditions like these

without first providing them the benefit of due pess™®

On 7 December 2006, Libyan detainee Abdul HamiGlikzzawi was moved to Camp 6. His
US lawyer visited him in February 2007:

“I was escorted into the new, headache white, ifgcind brought to the tiny room
where my client was waiting for me. The windowlesss-by-six (feet) closet-size
room had two chairs and a table. Mr Al-Ghizzawi w#soping low to the floor and
huddled against the wall when | entered. His arrasewvrapped around his body as
he tried to warm himself from the chill he has adover two months, and his feet
were shackled to the floor.... | observed that thal igolation of camp 6 was having
a profound effect on Mr Al-Ghizzawi’s mental as has physical health®®

When the lawyer visited him again in July 2007, &hend that the deterioration in his health
was “alarming”:

“Perhaps most distressing to me was my observatianMr Al-Ghizzawi’s mental
health had noticeably deteriorated since my lasit. y\He confessed that in his total
isolation he had begun talking to himself. He redpgd that this was a sign of a
fraying mental state and he was very distraught bigecondition. He seemed to have
great difficulty maintaining focus and concentrgtiom the conversatiort.

In addition to the harsh conditions of detentidmgreé have been numerous allegations of
torture or other ill-treatment of detainees held vintual incommunicado detention in
Guantdnamo, both at the base and prior to themsfea there. A Federal Bureau of
Investigation (FBI) email revealed that “extreméemogation techniques were planned and
implemented” against certain detainees held in @umeamo™ Prolonged isolation, stress
positions, cruel use of shackles, sleep deprivatieligious intolerance, forced nudity and
extremes of temperature are among the techniquesnaiitions reporteff. Mohamedou Ould
Slahi, for example, detained in Mauritania and sabjo “rendition” to Jordan before being
transferred to Guantdnamo via Afghanistan, wasestéq to torture or other ill-treatment
while denied access to the International Committethe Red Cross (ICRC) for more than a
year in Guantanamo, where he remains. He has dllige between June and August 2003,
he was subjected to forced nudity, sexual molestatsexual assault, subjection to cold

*8n re Petitioner Alj Petition for original writ of habeas corpus, hetUS Supreme Court, 12
February 2007. The Supreme Court decision cit&lliiisinson v. Austin545 U.S. 209 (2005).
Zz Affidavit of Attorney H. Candace Gorman, 25 JuljoZ.

Ibid.
®1 Email dated 9 July 2004. Referring to time petidaly to October 2002. Responses-87 at
http://foia.fbi.gov/guantanamo/detainees.pdf
62 E.g.,USA: Human dignity denied: Torture and accountapiln the ‘war on terror’ op. cit
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temperatures, including while stripped naked araked with cold water, sleep deprivation,
threats against himself and his family, and beafihgle has said that in order to stop the ill-
treatment he “yes-sed every accusation my intetoogamade”®® Another detainee,
Mohamed al-Qahtani, was interrogated in Guantantma8 to 20 hours per day for 48 out
of 54 consecutive days. He was subjected to inatod by the use of a dog, to sexual and
other humiliation, stripping, hooding, loud musighite noise, sleep deprivation, and to
extremes of heat and cold through manipulationiroé@nditioning®® FBI agents observed al-
Qahtani evidencing behaviour “consistent with exiegosychological trauma (talking to non-
existent people, reporting hearing voices, crougliina cell covered with a sheet for hours).”
In the absence of any judicial involvement, a m@ilitinvestigation in 2005 concluded that his
treatment “did not rise to the level of prohibitethumane treatment” and the Pentagon
described Mohamed al-Qahtani’s interrogation asngabeen guided by the “strict” and
“unequivocal” standard of “humane treatment fordeiainees” in military custod$f

In the absence of judicial oversight, it was mdranttwo and a half years before any of the
Guantdnamo detainees were able to gain accessvy@ria The first visit by counsel in
relation tohabeas corpustigation following theRasulruling took place in August 2004. No
detainee has had access to a lawyer during inttiomg Denial of access to legal
representation has been a part of the coercivantitmteregime, of concern not least because
information obtained in interrogations could be duge military commission trials. On 27
February 2002 — five years ago — the Secretaryeféise said that the USA was beginning
the process of interrogating with a view to possipfosecutiofi’ A previously classified
report on interrogations noted that “one of the &&pent of Defense’s stated objectives is to
use the detainees’ statements in support of ongoidguture prosecution&®.

%3 SeeUSA: Rendition — torture — trial? The case of Géareimo detainee Mohamedou Ould Slahi
AMR 51/149/2006, September 2008tp://web.amnesty.org/library/Index’ENGAMR51149808Iso
Affidavit of Vincent James lacopino, M.D., Re: Mohadou Ould Slahi. 14 May 2007 (“Based on my
knowledge of methods of torture and their physécal psychological effects, and extensive experience
investigating and documenting medico-legal evidesfderture, it is my judgment that Mr. Slahi’s
allegations of torture and ill-treatment are etfilnsistent with and supported by physical and
psychological evidence documented in the medicairds”).

% Letter from Mohamedou Ould Slahi (unclassifiedjtedi 9 November 2006. On file at Al.

% SeeMemorandum to the US Government on the reporteotii Committee Against Torture and the
question of closing Guantanamiune 2006. This also details allegations thatn@ueamo detainees
have been ill-treated with the involvement of agesftother governments, including China, Libya and
Egypt, given access to them in the bduwsg://web.amnesty.org/library/Index’ENGAMR51093800

% Guantanamo provides valuable intelligence infoiomatDepartment of Defense news release, 12
June 2005http://www.defenselink.mil/Releases/Release.aspkzRelD=8583

67 “wWe're now starting the process of doing a seoigsterrogations that involve law enforcement.
That is to say to determine exactly what theseviddals have done. Not what they know of an
intelligence standpoint, but what they’ve done framaw enforcement standpoint. That process is
underway.” Secretary of Defense interview with KSABC, St Paul, Minnesota, 27 February 2002,
http://www.defenselink.mil/Transcripts/Transcrigipg? TranscriptiD=2818

% pentagon Working Group Report on Detainee Intatiogs in the Global War on Terrorism:
Assessment of Legal, Historical, Policy and Operatl Considerations. 4 April 2003.
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Also in the absence of judicial oversight, the gameent has formulated and operated unfair
trial procedures. Ten detainees were charged i@r iy military commissions established
under the Military Order signed by President Bush November 2001. That military
commission scheme was found unlawful in June 2096he US Supreme Court after
considering éhabeas corpushallenge brought on behalf of one of the 10, Yendetainee
Salim Ahmed Hamdaf?. With a revised, but still fundamentally flawedlitairy commission
process now authorized by Congress under the M4 crucial that those who are charged
for trial must be able to challenge the lawfulne$shese revised commission procedures
before an independent, impartial and competenttcoharacteristics which the commissions
(and the new Court of Military Commissions Revighdmselves lack

The example the denial bbeas corpusets is a dangerous one, as the US governmelft itse
has, in effect, noted. Under “arbitrary arrest etetition” in its 2004 report on human rights
in other countries during 2003, the US State Depamt criticized Malaysia’'s Internal
Security Act (ISA) for allowing detention “withogtidicial review or the filing of formal
charges”. The State Department reported that “@&pseicurity prisoners were detained in a
separate detention center. In 2003, a number gbpsrreleased from detention under the ISA
claimed that during the initial stages of their efion they were subjected to intensive
interrogation and disoriented by isolation, deldtely interrupted sleep, and abusive
treatment by police.” The State Department alseddhat the Malaysian authorities had
sought to justify the detention regime on the gdsuthat the implementation by “foreign
governments” of preventive detentions to combatotesm “underscored” Malaysia’'s
continued need for the ISAWhat the State Department report failed to spetityever,
was that in 2003, Malaysia’s minister of law hasdtified his country’s preventive detention
practice as “just like the process in Guantanamg.Ba

The following year, in a judicial opinion issuedthong after the US Supreme CourRsisul
v. Bushjudgment on Guantanamo, the President of the -Bwegrican Court of Human
Rights wrote:

The Anglo-Saxon terndue process- translated in some countries as “garantias
esenciales del procedimiento” [essential procedgmarantees] — is one of the most
formidable tools for protection of rights.It enables or realizes effective judicial
protection. It involves access to formal justicacls as a hearing, evidence, and
pleadings, and to material justice, as the mearabtain a just judgment\We had
gained much ground in the endeavor for due proces®t now we must note, once
again, that no progress is definitiveand that a disturbing erosion of human rights

% Hamdan v. Rumsfeld 26 S.Ct. 2749 (2006).

"0 SeeUSA: Justice delayed and justice denied? Trialseurtide Military Commissions Achl Index:
AMR 51/044/2007, March 200http://web.amnesty.org/library/Index’ENGAMR51044200

" Malaysia. Country Reports on Human Rights Prasti2g603. Bureau of Democracy, Human Rights,
and Labor, US State Department, 2004://www.state.gov/g/drl/rls/hrrpt/2003/27778.htihis was
repeated in the following year’s report.

2 Malaysia slams criticism of security law allowingtdntion without trial Associated Press, 17
September 2003.
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has begun to take place in the scope of the proupeBersistence of old forms of
crime, the appearance of new expressions of créysematic attacks by organized
crime, the extraordinary virulence of certain extedy grave crimes — such as
terrorism and drug trafficking — have determinedsaert of ‘exasperation or
desperation’ which is ill-advised: it suggestsiagtiaside progress and going back to
systems or measures that already demonstratedeth@imous ethical and practical
flaws. In one of its extreme versions, this hasegated phenomena such as the
‘Guantanamonization’ of the criminal proceedingcemtly questioned by the
jurisprudence of the Supreme Court of the UnitedeStitself.”®

More than three years after the Supreme CoWResul ruling, Guantanamo remains an
international icon of the denial of due process.

3. Habeas corpus — part of accountable government

It is a part of the acceptance of the rule of ldnattthe courts will be able to exercise
jurisdiction over the executive. Otherwise, thediart of the executive is not defined and
restrained by law. It is because of that princifilegt the USA, deliberately seeking to put the
detainees beyond the reach of the law in Guantarayg is so shocking an affront to the
principles of democracy... Without independent jadiicontrol, we cannot give effect to the
essential values of our society. To give effecurodemocratic values needs the participation
of executive, legislature, and judiciary together

UK Secretary of State for Constitutional Affair§ $eptember 2006

In addition to the protection thhtibeas corpusffers to individuals deprived of their liberty
it also promotes state accountability by providamgindependent judicial check on executive
or legislative abuse. “Ours is a government of dbd authority on the assumption that in
division there is not only strength but freedonmirtyranny”, wrote the US Supreme Court in
1957° A recent legal brief filed by the administratiom relation to the Guantanamo
detainees argued that “long-standing separatiopowfers principles..preclude the courts
from aggressively stepping in to impose onerousgutaral requirements on the Executive
Branch during a time of war®.

By framing its response to the attacks of 11 Sep&n2001 in terms of a global “war”,

conducted under the President’s constitutional@iithas Commander in Chief of the Armed
Forces and his authority to conduct “foreign affgirthe administration has demanded
deference from the judiciary, and has underminedrtibe of law in the process. Under this

"3 Separate concurring opinion of Judge Sergio G&raimirez in the Judgment of the Inter-American
Court of Human Rights in th@ase of Tibi v. Ecuadpi7 September 2004 (original in Spanish).

" The Role of Judges in a Modern Democradit Constitutional Affairs Secretary and Lord
Chancellor, Lord Falconer of Thoroton, Magna Casature, Sydney, Australia, 13 September 2006,
http://www.dca.gov.uk/speeches/2006/sp060913.htm

“Reid v. Covert354 U.S. 1 (1957).

" Bismullah v. GatesBrief for Respondent addressing pending prelimyimaotions. In the US Court
of Appeals for the District of Columbia Circuit, Ap2007.
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“war” framework the administration took the positidthat the President was essentially
unconstrained by US or international law. For exiamnp

“Military actions need not be limited to those iiduals, groups, or states that
participated in the attacks on the World Trade €erind the Pentagon...
[Dleterminations as to any terrorist threat, theoam of military force to be used in
response, or the method, timing, and nature ofdbgonse..., under our Constitution,
are for the President alone to make”.

“[Alny presidential decision in the current confliconcerning the detention and trial
of al Qaeda or Taliban militia prisoners would diinge a controlling Executive act
that would immediately and completely override amstomary international law
norms... [A]llowing the federal courts to rely upamearnational law to restrict the
President’s discretion to conduct war would raigep structural problemsThe

power to override or ignore customary internatiolaa¥, even the law applying to

armed conflict, is an integral part of the Prestteforeign affairs power*®

“We conclude that, under the current circumstanoesgssity or self-defense may
justify interrogation methods that might violatldtprohibition on torture under US
law]”.”®

“Congress may no more regulate the President’styalid detain and interrogate
enemy combatants than it may regulate his abititgitect troop movements on the
battlefield. Accordingly, we... conclude that [the WSv prohibiting torture abroad]

does not apply to the President’'s detention anefriogation of enemy combatants
pursuant to his Commander-in-Chief authorfty”.

" Memorandum opinion for Timothy Flanigan, Deputyu@eel to the Presiderhe President’s
Constitutional authority to conduct military opel@ts against terrorists and nations supporting them
John C. Yoo, Deputy Assistant Attorney Generaljg@fbf Legal Counsel, US Department of Justice,
25 September 2001. With few exceptions, the Offickegal Counsel’s legal opinions are binding on
all executive branch agencies, although they caovberuled by the Attorney General or the President
8 Memorandum for Alberto R. Gonzales, Counsel toRfesident, and William J. Haynes II, General
Counsel of the Department of Defen8eplication of treaties and laws to al Qaeda anditian
detaineesJay S. Bybee, Assistant Attorney General, Offitkegal Counsel, US Department of
Justice, 22 January 2002 (internal quote marksted)it

" Memorandum for Alberto R. Gonzales, Counsel toRhesidentRe: Standards of Conduct for
Interrogation under 18 U.S.C. 88 2340-2340Ay S. Bybee, Office of Legal Counsel, Departnoént
Justice, 1 August 2002. A replacement memorandagsued in December 2004, did not repudiate this
notion of presidential power to authorize tortureting instead that the “discussion” on it was
“unnecessary”. The new document also noted thatif&\ie have identified various disagreements
with the August 2002 Memorandum, we have revieviregl @ffice’s prior opinions addressing issues
involving treatment of detainees and do not beligaa any of their conclusions would be different
under the standards set forth in this memoranduegal standards applicable under 18 U.S.C. 88
2340-2340A. Memorandum opinion for the Deputy Aty General, 30 December 2004.

8 pentagon Working Group Report on Detainee Intatiogs, 4 April 2003pp. cit, § I11.3.a.
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In the context of detentions, the pursuit of exeeupower unchecked by the judiciary has
drawn the concern of a number of judges. In Decerd®®3, for example, the Court of
Appeals for the Ninth Circuit ruled in the caseugybt on behalf of a Libyan national, Salem
Gherebi, detained in Guantanamo, and still theme years later:

“Under the government’s theory, it is free to imspn Gherebi indefinitely along
with hundreds of other citizens of foreign courdrigiendly nations among them, and
to do with Gherebi and these detainees as it wilien it pleases, without any
compliance with any rule of law of any kind, withopermitting him to consult
counsel, and without acknowledging any judicialuforin which its actions may be
challenged. Indeed, at oral argument, the goverbhradwised us that its position
would be the same even if the claims were thatas ®ngaging in acts of torture or
that it was summarily executing the detainees. 0rokoowledge, prior to the current
detention of prisoners at Guantanamo, the US gawvenb has never before asserted
such a grave and startling proposition... a posisiomxtreme that it raises the gravest
concerns under both American and international”fw.

In 2004, four Supreme Court Justices said, “Everremimportant than the method of
selecting the people’s rulers and their successdhe character of the constraints imposed on
the Executive by the rule of law. Unconstrained dtiwe detention for the purposes of
investigating and preventing subversive activitthis hallmark of the Star Chambéf.”

The US administration appears to agree — but amlyhé case of other countries. It has
routinely condemned detention without judicial eviwhen it has occurred at the hands of
other governments, including those it describe&tatsalitarian” (Cuba), “theocratic” (Iran),
“dictatorship” (North Korea), and “authoritariarBélarus, China, Syria and Uzbekist&hin

his address to the UN General Assembly on 25 Sdqme2007, President Bush stated that
“in Belarus, North Korea, Syria, and Iran, brutegimes deny their people the fundamental
rights enshrined in the Universal Declaration [afin Rights]”. The US State Department’s
most recent human rights report contains the fatigventries:

= Belarus: “the law limits arbitrary detention; hoveeythe government did not abide
by these limits... Detainees have the right to petitihe legality of their detention;
however, in practice, appeals by suspects seeldng ceview of their detentions
were frequently suppressed or ignor&d.”

81 Gherebi v. BushUS Court of Appeals for the Ninth Circuit, 18 etber 2003.

8 Rumsfeld v. PadillaUS Supreme Court, 28 June 2004, Justice Stedlasgnting (joined by Justices
Souter, Ginsburg and Breyer). The Star Chamberandsnglish court created in 1487 by King Henry
VII. The Star Chamber, comprising 20-30 judges dose notorious under Charles I's reign for
handing down judgments favourable to the king andrchbishop William Laud, who supported the
persecution of the Puritans. It was abolished 116

% See State Department entries, below.

8 Belarus, Country Reports on Human Rights Pract2@86. Bureau of Democracy, Human Rights,
and Labor, US State Department, 6 March 20&p.//www.state.gov/g/drl/rls/hrrpt/2006/78802.htm
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= China: “arbitrary arrest and detention remainedoserproblems.. Public security
organs do not require court-approved warrants ttaimlesuspects under their
administrative detention powers. After detentidre procuracy can approve formal
arrest without court approvat”

= North Korea: “Members of security forces arrestad &ransported citizens to prison
camps without trial. There were no restrictionstiom government’s ability to detain
and imprison persons at will or to hold them incamicado... Judicial review of
detentions did not exist in law or in practi¢.”

= Syria: “the 1963 Emergency Law authorizes the gowvent to conduct preventive
arrests and overrides constitutional and penal podeisions against arbitrary arrest
and detention, including the need to obtain wasalm cases involving political or
national security offenses, arrests were oftenaziout in secret with cases assigned
in a seemingly arbitrary manner to military, setuer criminal court personnel.
Suspects were detained incommunicado for prolopgeidds without charge or trial
and denied the right to a judicial determinatiogareling pretrial detentiorf”

= Cuba: arbitrary detention continued, with “govermmefficials routinely... deny[ing]
due process to persons detained on purportedsstateity grounds®

= Uzbekistan: arbitrary detention remained a problaot, least because “there is no
judicial determination of detentioff?”

= [ran: arbitrary arrest and detention remained comimecause “in practice, there is
neither a legal time limit for incommunicado detentnor any judicial means to
determine the legality of the detentiofi.”

Almost 30 years ago, in the case brought agaiasthly the USA in the International Court of
Justice after US embassy personnel in Tehran wa&entcaptive in November 1979, the US
government stated:

“It is not necessary for the purposes of this daseéefine precisely what is required
by an internationally recognized minimum standdrtr@atment. Whatever the outer
limits of the law may be, it is well establishe@that its core, it means that aliens are
entitled to be free from arbitrary or discriminat@rrest and detention and must not
be treated in a cruel, inhuman or degrading manner”

The USA further stated that any force in the arguintieat such a position was not a principle
of customary international law, binding on all oas, had “gradually diminished as
recognition of the existence of certain fundamehtahan rights has spread throughout the
international community”. The US government’s leaéf to the ICJ continued:

8 China,op. cit, http://www.state.gov/g/drl/rls/hrrpt/2006/78771.htm

8 Democratic People’s Republic of Korem. cit, http:/www.state.gov/g/drl/rls/hrrpt/2006/78777.htm
87 Syria,op. cit, http://www.state.gov/g/drl/rls/hrrpt/2006/78863.htm

8 Cuba,op. cit http://www.state.gov/g/drl/rls/hrrpt/2006/78887.htm

89 Uzbekistanpp. cit, http://www.state.gov/g/drl/rls/hrrpt/2006/78848.htm

% Iran, op. cit, http://www.state.gov/g/drl/rls/hrrpt/2006/78852.htm
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“The existence of such fundamental rights for alifan beings, nationals and aliens
alike, and the existence of a corresponding dutyherpart of every State to respect
and observe them, are now reflected, inter aliahénCharter of the United Nations,
the Universal Declaration of Human Rights and cpomding portions of the
International Covenant on Civil and Political Rightegional conventions and other
instruments defining basic human rights™.”

However, the administration has rejected the clhiat the Guantdnamo detainees have any
rights under customary international law, arguingttsuch law is “not static” but “evolves”
through state practicé:

“Customary law is constantly evolving, thus implyithat states can modify their
practices to adapt to new or unanticipated circant#s or challenges... Even if
customary international law proscribed ‘prolongebiteary detention’, it is not at all
clear that [the Guantdnamo detentions] fall witthiis rubric. The detention here is
not arbitrary, but based on the Military’s deteration that petitioners are enemy
combatants. The treaties cited by petitioners édeage of customary international
law do not appear to deal with wartime detentiofighis type, but rather with
criminal-like matters, and petitioners cite no clewidence of a consistent and
widespread norm, followed as a matter of legalgation, that detention of enemy
combatants in a worldwide war against a terromiganization is improper’®

Such an argument, if accepted, would give a goventrm any government — a green light to
ignore its obligations under international law fmy situation that it defined as a “war”,
“new” or “unanticipated” or for any person that#fined as the “enemy”.

Under the administration’s global “war” frameworithe determination of who are enemy
combatants is a quintessentially military judgmemtrusted primarily to the Executive
Branch.”* The executive has argued in the courts that it‘aasique institutional capacity

to determine enemy combatant status and a unicuaittdional authority to prosecute armed
conflict abroad and to protect the Nation from Hert terrorist attacks. By contrast, the
judiciary lacks the institutional competence, exgere, or accountability to make such
military judgments at the core of the war-makingvpes.” This contention is necessarily
undercut by the fact that the detentions at isgue are years old and conducted thousands of
miles from any zone of hostilities. None of theasie¢es are nationals of countries at war with
the USA. Many were picked up far from any battliefie

°1 United States Diplomatic and Consular Staff infBehUnited States v. Irgn International Court of
Justice, Memorial of the Government of the Unitéat&s of America, 12 January 1980.

92 seeApplication of treaties and laws to al Qaeda andiian detaineesop. cit 22 January 2002.

% Respondents reply memorandum in support of matiatismiss or for judgment as a matter of law.
In re Guantanamo Detainee Casésthe US District Court for DC, 16 November 2004

% Al Odah et al. v. USA et.aDpening brief for the United States. In the USi€of Appeals for the
District of Columbia Circuit, 27 April 2005.

% |bid.
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This will be allowed to continue if the interpretat of the Military Commissions Act by the
DC Circuit Court of Appeals in its February 20Bdumedienalecision is upheld. “Quite
simply”, as one of the legal briefs filed in thepBeme Court on behalf of the Guantanamo
detainees puts it, “the DC Circuit opinion autheszhe US government to establish offshore

prison camps far removed from any battlefield trattotally outside the law”

The administration’s attempt to kee
those it labels as “enem)
combatants” as far from the cour
as possible explains the choice

Guantanamo as a detention centre
chose the Naval Base in Cuba up
Justice  Department advice i
December 2001 that under existir|
constitutional law the federal court]
could not “properly entertain af
application for a writ of habeas
corpus by an enemy alien” capture
abroad and detained in the ba
because it was not “sovereign” U
territory.*® In the words of a former

Assistant Attorney General o Y

“b G t4 has come within our jurisdiction; and that meansrhest
ecause [Guantanamo] W8 meet a fair hearing with fair notice of the charges

technically not a part of US

sovereign soil, it seemed like a gog
bet to minimize judicial scrutiny®®

The USA occupies the base under
1903 Lease Agreement with Cub
Under the Agreement, “the Unite
States recognizes the continuance
the ultimate sovereignty of the
Republic of Cuba over the [lease

areas],” while “the Republic of Cub:

Fortunately it still is startling, in this countryto find a

person held indefinitely in executive custody witho

accusation of crime or judicial trial... Under the dt6
tradition of Anglo-American law, courts will not mie a
hearing to an unconvicted prisoner just becausdshan
alien whose keep, in legal theory, is just outsidegates.

The Communist conspiratorial technique of infiltost

poses a problem which sorely tempts the Governtoent

resort to confinement of suspects on secret infaomg
secretly judged. | have not been one to discoust

Communist evil. But my apprehensions about thergggu

of our form of government are about equally aroubgg
those who refuse to recognize the dangers of Comsmy
and those who will not see danger in anything else...

United States officers [may not] take without duecess
of law the life, the liberty or the property of alien who

It is inconceivable to me that this measure of &nstice
and fair dealing would menace the security of taantry.
No one can make me believe that we are that fae. gon

Justice Robert H. Jackson, US Supreme Court, 49

Today’s war on terror is like the Cold War. It ima
ideological struggle with an enemy that despiseedom
and pursues totalitarian aims

President George W. Bush, April 2086

consents that during the period of
the occupation by the United States ... the Un8tates shall exercismmplete jurisdiction

% Al-Odah v. USABrief for petitioners El-Banna et al, In the USpEeme Court, 24 August 2007.
" Shaughnessy v. Mez845 U.S. 206 (1953), Justices Jackson and Fremkfulissenting.

% president Bush discusses global war on terroApkd 2006,
http://www.whitehouse.gov/news/releases/2006/0432@Q00-1.html

% possible habeas jurisdiction over aliens held ireGianamo Bay, Cub&lemorandum for William
J. Haynes, Il, General Counsel, Department of DefeRrom Patrick F. Philbin and John C. Yoo,
Deputy Assistant Attorneys General, US Departmégdtstice, 28 December 2001.

19 jack GoldsmithThe Terror Presidency: Law and judgment insideBbsh administrationW.W.

Norton, 2007, p.108.
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and controlover and within said areas” (emphasis added).ussick Kennedy wrote in the
2004 Rasul opinion, under this lease, the USA has long exgetti“unchallenged and
indefinite control” over the bast"In other words, “Guantanamo Bay is in every pradti
respect a United States territory*’

The government’s brief to the Supreme Court in ©eto2007 in theBoumedienecase
nevertheless continues to push the sovereigntg:isus beyond dispute that Cuba, not the
United States, possesses sovereignty over GuantaBagt'®® Yet under international law
this fact is irrelevant to the rights of the detsn. Indeed, the notion that a government can
deny rights to those in places under its jurisdittdr control that it would guarantee to those
on its sovereign territory has been described &y WiN Human Rights Committee, the
ICCPR’s authoritative interpreter, as “unconscideab'® Such an approach strips
international law of its protections and sets atrdetive example for other governments to
follow. Article 2.1 of the ICCPR provides that tBeope of this treaty’s application should
extend to “all individuals within its territory arglibject to its jurisdiction”. The International
Court of Justice has found that this provision “dt intend to allow States to escape from
their obligations when they exercise jurisdictiontside their national territory*® The
Human Rights Committee has similarly said that tat&Sparty must respect and ensure the
rights I%g down in the Covenant to anyone witlia power or effective control of that State
Party.”

The US government maintains that “the obligatiossumed by a State Party to the
International Covenant on Civil and Political Rigtapply only within the territory of the
State Party®” It has repeated this in its brief to the US SomreCourt in October 2007,
seeking to have the Court uphold the MChA#beasstripping provisions® The UN Human
Rights Committee has rejected this interpretatibthe ICCPR, and has called upon the USA

1911n 1934, the USA and Cuba entered into a treatyiging that, absent an agreement to modify or
abrogate the lease, the lease would remain intéffgo long as the United States of America sinail
abandon the ... naval station of Guantanamo.”

192 Rasul v. Bushb42 U.S. 466 (2004), Justice Kennedy, concuriirirthe judgment. Justice Kennedy
added that Guantanamo Bay is “far removed frombasyilities”.

193 Boumediene v. BusBrief for the respondents, in the US Supreme €@atober 2007.

104« it would be unconscionable to so interpret thsponsibility under article 2 of the Covenant as to
permit a State party to perpetrate violations ef@ovenant on the territory of another State, which
violations it could not perpetrate on its own temy”. Human Rights Committe&dpez Burgos v.
Uruguay, UN Doc. A/36/40, 6 June 1979, § 12.3.

105 egal Consequences of the Construction of a Wiahé Occupied Palestinian Territory, 2004 1.C.J.
131, 1 109.

1% General Comment 31, UN Doc. CCPR/C/21/Rev. 1/A& § 10 (2004).

97 Third periodic reports of States parties due i620nited States of America. UN Doc.:
CCPR/C/USA/3 (2005), Annex 1.

1% Boumediene v. BusBrief for the respondents, October 2007, n.34 &fiy event the ICCPR

applies only within the ‘territory’ of member natig’).
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to “acknowledge the applicability of the Covenanthwrespect to individuals under its

jurisdiction but outside its territory, as wellitsa

109

pplicability in time of war

Although Guantdnamo was chosen by t
administration on the grounds that US preced
restricts the applicability of the Constitution i
the case of federal government actions outg
the USA concerning foreign nationals, th
administration has promoted an even broa
notion of executive detention power. It ha
applied the “enemy combatant” label to two U
nationals held in the USA (Yaser Hamdi ar
Jose Padilla, since released or transferred fi
military custody after adverse judicial rulings
see below) and to a foreign national lega

“There is a popular impression, fostered
ignorance of our history, that civil liberties
this country are not so vulnerable, and t
courts are always open as the sanctuary f
arbitrary government..Liberties are not s
inflexibly buttressed as most persons supp
and a public sentiment that would sust
closing of the courts could lead to serig
consequences... It is easy, by giving way
the passion, intolerance and suspicions
wartime, to reduce our liberties to a shadg
often in answer to exaggerated claims
security.” US Supreme Court Justice, 1981

by
n

hat
rom
)

ose

Ain

us
to
of

DW,

of

resident in the USA. This latter case involves

Qatari national Ali Saleh Kahlah al-Marri, who Hazexen held in indefinite military detention
on the US mainland since June 2003 on the basis @xecutive order signed by President
Bush designating him as an “enemy combatant”.

In June 2007, a three-judge panel of the US Cdulippeals for the Fourth Circuit ruled that
the habeasstripping provision of the Military Commissions $Adoes not apply to Ali al-
Marri, and after consideration of this detainebabeas corpugetition, ordered that his
military detention “must ceasé®’ The urgent concern that the Fourth Circuit expméss
about the assertion of executive power mirrors éxgressed by the Ninth Circuit four years
earlier (above). In its ruling, the Fourth Circsitid:

“[Alccording to the government, the President hadhérent’ authority to subject
persons legally residing in this country and prtgddyy our Constitution to military
arrest and detention without the benefit of anynoral process, if the President
believes that these individuals have ‘engaged imdaot in preparation for acts of
international terrorism’. This is a breathtakinginol, for the government nowhere
represents that this ‘inherent’ power to order firde military detention extends
only to aliens or only to those who ‘qualify’ withithe ‘legal category’ of enemy
combatants... The President cannot eliminate cotistital protections with the
stroke of a pen by proclaiming a civilian, even @mal civilian, an enemy
combatant subject to indefinite military detentionTo sanction such presidential
authority to order the military to seize and indaély detain civilians, even if the
President calls them ‘enemy combatants’, would lthsastrous consequences for the
Constitution — and the country... It is that powewere a court to recognize it — that

199 Concluding observations of the Human Rights ConemjtUnited States of America, UN Doc.:
CCPR/C/USA/COI/3 (2006), para. 10.

110 Robert H. Jacksowartime security and liberty under laBuffalo Law Reviewpp. cit

1L Al-Marri v. Wright, 11 June 2007. The Fourth Circuit agreed to netieacase in front of the full
court (oral argument due 31 October 2007). Ali arlremains in indefinite military custody.
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could lead to all our laws to go unexecuted, ardgbvernment itself to go to pieces.
We refuse to recognize a claim to power that waosidalter the constitutional
foundations of our Republic¢*?

The dangerous erosion of constitutional protectiposed by the US administration’s
treatment of Ali al-Marri applies just as urgenttythe destructive effect on international law
threatened by the USA's treatment of foreign natisrseized and held abroad, as case after
case in the “war on terror” has illustrated. Maldhan, for example, was seized in his
brother's home in Karachi in March 2003. Held inkiB&an, Majid Khan was reportedly
subjected to torture by US agents, including bygpdiound tightly in awkward positions in a
small chair, hooding, beatings, slapping in theefasdeep deprivation, and confinement to a
dark cell that was so small he could not lie ddWrMajid Khan became the victim of
enforced disappearance in secret CIA custody atawk locations, his fate and whereabouts
concealed for more than three years, his familykmowing if he was alive or dead, until he
was transferred in September 2006 to Guantanamoerewthe remains virtually
incommunicado over a year latét. There has been no meaningful judicial involverriant
his case for the entire period of his detention.

At his CSRT hearing in April 2007 in Guantdnamo,jisli&han said: “It has been four years.
Can the United States government call me a tetrand not yet, and not yet charge me?
What is stopping them?” Rejecting the governmetlselling of him as an “enemy

combatant”, he said that he should be given a privjad rather than administrative review by
a Combatant Status Review Tribunal. The CSRT dapnovide any remedy, such as
ensuring the initiation of fair trial proceedings irdeed a CSRT decision of “enemy
combatant” leaves a detainee exposed to the plitysifiiunfair trial by military commission.

Despite being transferred to Guantanamo for theedtpurpose of bringing him to trial,
neither Khan nor the other 13 men transferred with had been charged more than a year
later!*®* The USA continues to undermine the presumptioinnbcence. Announcing that
Majid Khan was being granted access to legal cdudnsdhe purpose of having his CSRT
classification as an “enemy combatant” reviewedeuriie DTA, the Pentagon emphasised
that “Khan exemplifies the significant and genutheeat that the United States and other
countries face throughout the worfd®

1121hid., internal quote marks omitted.

113 Written statement of Ali Khan, transcript of CSR&aring for Majid Khan conducted on 15 April
2007, Guantanamo Bay.

4 Majid Khan was granted access to a lawyer on 16i@c 2007 — for the purpose of DTA review —
four and a half years after he was taken into clysto

15 Because “we have largely completed our questionfrije men” they were being brought “into the
open” and transferred from CIA custody to Guantémamorder “to start the process for bringing them
to trial”. President Bush discusses creation oftam} commissions to try suspected terrorists. 6
September 200éittp://www.whitehouse.gov/news/releases/2006/092006-3.html

118 Majid Khan meets with private attorney at GuantaonaBepartment of Defense, 16 October 2007,
http://www.defenselink.mil/releases/release.asggaseid=11415"Under the Detainee Treatment
Act, each detainee at Guantanamo is entitled te ha&ssenemy combatant designation reviewed by the
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Fifty years ago, the US Supreme Coy
stated that “Trial by jury in a court of lav
and in accordance with traditional mods
of procedure after an indictment by grar
jury has served and remains one of ¢
most vital barriers to governmenta
arbitrariness. These elemental procedu
safeguards were embedded in ¢
Constitution to secure their inviolatenes
and sanctity against the passing demal
of expediency or conveniencE-”

The CSRT scheme provides th
administration with a convenient facade
process. It provides the detainees and th
families with nothing but more injustice
All detainees should be able to challen
the lawfulness of their detention directl
in a court of law. Anyone against whor
there is evidence of criminal wrongdoin
should promptly be charged wit
recognizable criminal offences an
brought to a full and fair trial in
accordance with international standarg

My name is Ali Khan and | am Maijid’s father. | g
writing this statement on behalf of my fam
because the military will not let us travel

Guantanamo and participate in Majid's [CSR
hearing... | have not seen my son in more than
years since before he was kidnapped from
brother's house in Karachi on March 5, 2003...
you think that he did something wrong, show me
evidence. Charge him with a crime and give hir
fair trial in a real court. This Tribunal is not eeal
court. It is not a legitimate proceeding. It is pribr
show and the outcome has probably already b
decided... He cannot see any evidence or que

m
ily
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r
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any witnesses against him... Anything he may have

confessed to, or that other prisoners may have
about him, should be considered with suspig
because these statements were probably torture
coerced out of them. Under these circumstan
how could anyone believe what the government
about my son?

Ali Khan, father of Majid Khan, statement fi
inclusion at CSRT held on 15 April 2007
Guantanamo. On 9 August 2007, the Penta

said
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d or
ces,
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announced that the CSRT had confirmed Majid

Khan's status as an “enemy combatant”.

or else released.

The UN General Assembly has called on all Statehjlé countering terrorism, to ensure due
process guarantees, consistent with all relevaonigipns of the Universal Declaration of
Human Rights, the International Covenant on Civitl &Political Rights and the Geneva
Conventions of 1949, in their respective fields agplicability”. It has expressed its

opposition to “any form of deprivation of libertip&dt amounts to placing a detained person
outside the protection of the law” and has urgeld Sahtes to “respect the safeguards
concerning the liberty, security and dignity of hexrson and to treat all prisoners in all places
of detention in accordance with international law”.

Habeas corpuseview is a fundamental safeguard protecting agjabuse by providing an
independent check on executive action. The CSRTointrast, set up and run by the branch
of government responsible for the alleged humahtsigiolations, allows abuse to continue,
is able to turn a blind eye to illegality, and faates impunity. The CSRT, in other words,
serves to undermine the rights thabeas corpugs meant to protect.

US Court of Appeals for the DC Circuit. Providirgyrew of such determination in a nation’s own
domestic courts is an unprecedented protectiondptured enemy fighters in the history of warfgre.”
11" Reid v. Covert354 U.S. 1 (1957).

118 General Assembly Resolution 61/171. Protectiohushan rights and fundamental freedoms while
countering terrorism. Adopted on 19 December 200B. Doc.: A/RES/61/171, 1 March 2007.
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3.1 Human rights do not disappear in ‘war’, however defined **°
A global war paradigm has characterized the USA&ponse to the attacks of 11 September 2001, The
US administration maintains that its activitiessidé the USA in the “war on terror” are exclusively
regulated by the law of war (international humanta law, IHL), as it defines and interprets itdan
that human rights law is generally inapplicabl¢his global armed conflict.

International concern about this war framework giasvn. The ICRC, the authoritative interpreter| of
the Geneva Conventions and other IHL, has saiditlthtes “not believe that IHL is the overarching
legal framework” applicable to the “war on terrorA February 2006 report by five UN experts stated
that “the global struggle against internationafdesm does not, as such, constitute an armed icbnfl
for the purposes of the applicability of internatd humanitarian law”.

Even where it does apply, IHL does not displacerimtional human rights law. Rather, the two bodies
of law complement each other. The Internationalr€otiJustice (ICJ) has stated that: “The protecti
of the International Covenant on Civil and Politi€ights [ICCPR] does not cease in times of war,
except by operation of Article 4 of the Covenanevdby certain provisions may be derogated from in
a time of national emergency.” More recently, tGd has reiterated that: “More generally, the Court
considers that the protection offered by humantsigtonventions does not cease in case of afmed
conflict, save through the effect of provisions fderogation...” The USA has made no such
derogation, and even if it had, a number of fundatalehuman rights provisions are non-derogable,
including the right tdhabeas corpusvhich protects other rights which are expressly-derogable.

In an authoritative opinion, the UN Human Rightsr@uittee has stated: “The [ICCPR] applies also in
situations of armed conflict to which the rulesiternational humanitarian law are applicable. \&hil
in respect of certain Covenant rights, more specifles of international humanitarian law may [be
specially relevant for the purposes of the intagiren of Covenant rights, both spheres of law [are
complementary, not mutually exclusive.” In July B0the Committee called upon the USA to “review
its approach and interpret the ICCPR in good faghd in particular to: “acknowledge the applicabili
of the Covenant in respect of individuals underjutssdiction and outside its territory, as well ias
times of war”. In May 2006, the UN Committee Agstimorture urged the USA to: “recognize and
ensure that the Convention [against Torture] appée all times, whether in peace, war or armed
conflict, in any territory under its jurisdictionln October 2007, the Special Rapporteur on |the
promotion and protection of human rights and funeiatal freedoms while countering terrorism stated
that “the international fight against terrorismnist a ‘war’ in the true sense of the word, and retsi
the United States that even during an armed conffiggering the application of internationa
humanitarian law, international human rights lawtanues to apply**°

In January 2007, the UN Special Rapporteur on pxdieial, summary or arbitrary executions stated

that acceptance of the USA'’s global war paradigradild have far reaching consequences”. Indeed, he
has said that it places “all actions taken in thealled ‘global war on terror’ in a public accoability
void, in which no international monitoring body wduexercise public oversight. Creating such a
vacuum would set back the development of the iatéwnal human rights regime by several decades”.

119 For references to the quotations in this box, sstherwise noted, see Section 2J8fA: Justice
delayed and justice denied? Trials under the Mijit@ommissions AcMarch 2007pp. cit
120UN Doc. A/HRC/6/17/Add. 3. Advanced Edited Versi@ October 2007. Summary.
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4. CSRT: A facade of process to avoid judicial scru  tiny

This is not a legal proceeding. This is an adntiats/e proceeding... This is fact-based
determination of [whether] you're an enemy combatebeparate from that is habeas corpus
review

Secretary of the Navy, on Combatant Status Revighumals, 30 July 2004"

In its December 2001 memorandum giving the greght Ifor Guantanamo as a “war on
terror” detention facility, the Justice Departmendised the Pentagon of the “potential legal
exposure” that would arise if a US court was euse 4o exercisénabeasjurisdiction over
Guantanamo detainees. If this were to happen, ubcd Department warned, a detainee
would be able “to challenge the legality of hiss$aand treatment under international treaties,
such as the Geneva Conventions and the Internattmvenant on Civil and Political Rights”,
and could challenge the use of military commissiang the “validity of any charges brought
as violation of the laws of war under both inteior@él and domestic law”. “There is little
doubt”, the Justice Department said, “that suchsalt could interfere with the operation of
the system that has been developed to addresstamment and trial of enemy alien¥?
This detention regime has systematically violatedrnational law.

When the US Supreme Court ruledRasul v. Buston 28 June 2004 that the US courts, at
least under statutory law, did have jurisdictionctmsider challenges to the legality of the
detention of the Guantanamo detainees, and thiah%lno less than American citizens, are
entitled to invoke the federal courts’ authorityden [the federal statute]”, the administration
was forced to adjust its approach. However, althahg Supreme Court emphasised that “at
its historical core, the writ dfabeas corpubas served as a means of reviewing the legality of
Executive detention, and it is in that context tk&protections have been strongest”; that the
“historic purpose of the writ has been to reliewdetition by executive authorities without
judicial trial”; and that “application of the halseatatute to persons detained at the base is
consistent with the historical reach of the writhabeas corpus”, the administration did not
accepthabeas corpuss it had historically functioned. Instead it fiasied the narrowest
possible adjustment to its offshore detention regibased on another ruling that the Supreme
Court handed down on 28 June 2084mdi v. Rumsfeld

That second case involved Yaser Esam Hamdi whdbkad captured in Afghanistan in late
2001 before being transferred to Guantanamo inalgn002. Three months later, upon
discovering that he was a US citizen, the autlexitiansferred him to the mainland where he
was held in indefinite military detention as an éery combatant”. IrHamdi the Supreme
Court ruled that “although Congress authorized dbtention of combatants in the narrow
circumstances alleged here, due process demartds ¢iizen held in the United States as an
enemy combatant be given a meaningful opportumtedntest the factual basis for that

121 gpecial Department of Defense Briefing with Nawc@tary Gordon England, 30 July 2004,
http://www.defenselink.mil/transcripts/transcrigpx ?transcriptid=2907
122possible habeas jurisdiction over aliens held iraGanamo Bay, Cuba. op. cit.

Amnesty International November 2007 Al Index: AMR 51/163/2007



32 No substitute for habeas corpus — six years without judicial review in Guantanamo

detention before a neutral decision-makét’Although theHamdi majority emphasised that

“a state of war is not a blank check for the Prexsid its ruling opened a door through which
an administration pursuing the demolitionhatbeas corpuén the “war on terror” stepped,

focussing on “procedural” rather than substantigbts:

“The Justice Department is pleased that the US eduprCourt today upheld the
authority of the President as Commander-in-Chiefttef armed forces to detain
enemy combatants... The Court also held that indalsldetained by the United
States as enemy combatants have certain procedyred to contest their detention.
But the Court recognized that those procedures naefistct the unique context of the
detention of enemy combatants and the need ofxXbeutve to prosecute the war.
We are reviewing the Courts decision to determiow to modify existing processes
to satisfy the Court’s rulings®

The Supreme Court had suggested that “the exigemfighe circumstances may demand
that... enemy combatant proceedings may be tailaredl@viate their uncommon potential to
burden the Executive at a time of ongoing militaonflict” and pointed to Army Regulation
(AR) 190-8 as providing a possible detention revferum in the form of “an appropriately
authorized and properly constituted military trialin AR 190-8 is the regulation under
which the US armed forces convene the “competédnirtal’ required under Article 5 of the
Third Geneva Convention to determine the statutetdinees picked up on the battlefifd.

Amnesty International regrets that the Supreme Qoudamdi ruling provided this
opportunity to an administration that was seekm@void judicial scrutiny in a situation that
it defined as a global armed conflict to which wisrsion of the laws of war applied and
human rights law did not. The organization alsoretgthat theRasul judgment was so
narrowly framed. One of the first two federal judge interpret th&kasulruling noted that
she “would have welcomed a clearer indication & Rasulopinion regarding the specific
constitutional and other substantive rights” of @Geantanamo detaineE§Over three years
later, and almost six years into the Guantanamentiens, due process and justice are long
overdue.

The administration could have responded toRhsulandHamdirulings with a fundamental
change in direction and recognition not only of ti&A’s international human rights
obligations but of its constitutional origins in ish the “establishment of the writ bbeas
corpus would serve as a protection against arbitrary cekege detention, one of the
“favourite and formidable instruments of tyranr$”It chose not to. Instead, it viewed the
rulings handed down on 28 June 2004 as ones talysi‘defined the landscape for future

123 The congressional authorization referred to isAt#horization for the Use of Military Force
(AUMF) a resolution passed by Congress in the imatedvake of the 9/11 attacks. See footnote 19.
124 Department of Justice news release, 28 June 2004.

125 Army Regulation 190-8. Enemy prisoners of warairetd personnel, civilian internees and other
detainees. October 1997.

1281n re Guantanamo detainee cas8& January 200®p. cit

127 Alexander Hamilton. Federalist Papers, No. 848717

Amnesty International November 2007 Al Index: AMR 51/163/2007



No substitute for habeas corpus — six years without judicial review in Guantanamo 33

litigation involving military detention of enemy satants™? While that litigation slowly
progressed through the courts over the ensuingy#d®s detainees would remain entirely at
the whim of the executive.

The former head of the Justice Department’'s Offitéegal Counsel has characterized the
HamdiandRasulrulings as “really little more than slaps on thest which “did not at that
time require the President to alter many of higast. Instead, Jack Goldsmith has suggested:
“What the Court really did was send a signal toRnesident that GTMO could not be a law-
free zone, that the President did not have a ‘btdmdck’ to conduct the war on terrorism, and
that the Court was willing to step in to do morehié executive did not get its legal house in
better order™®® The time has surely come for the US Supreme Qousstore the rule of law.

Nine days after thérasul and Hamdi rulings, the Department of Defense announced the
formation of the Combatant Status Review Tribut@lprovide Guantanamo detainees with
administrative review of their detentions in a syst‘modelled on the tribunals created under
Article 5 of the Third Geneva Convention, implenahby Army Regulation 190-8%°On 7
July 2004, Deputy Secretary of Defense Wolfowituedd the Order establishing the CSRT,
and on 29 July, Navy Secretary Gordon England, té been “appointed to operate and
oversee this process”, issued a memorandum withoie metailed set of procedures that
would apply to the CSRTs, and which remain appledbday™** The first CSRT hearing
was conducted on 30 July 2004, in the case of atentified detainee who “elected to appear

in person before the tribunal and did not call eftpesses™*

A senior Justice Department official admitted ttret CSRTs were taking the US authorities
into “uncharted territory to figure out what sort process would be sufficient®® This
uncharted territory would consist of panels of ¢hnailitary officers who were “not bound by
the rules of evidence such as would apply in a tcofirlaw” and could consider any
information — including classified, hearsay, andimation coerced under torture or other ill-
treatment — in making their determination as to twbe by a “preponderance of the
evidence”, the detainee was “properly detained razrmemy combatant”. The detainee —
thousands of miles from home, virtually cut off frahe outside world, held for years and
facing a culturally and linguistically unfamiliadaninistrative proceeding — would neither

128 Statement of J. Michael Wiggins, Deputy Associstterney General, Department of Justice, to US
Senate Committee on the Judiciary, 15 June 2005.

129 Jack GoldsmithThe Terror Presidenc§2007), op. cit., page 135.

130 E g.Bismullah v. GatesBrief for Respondent addressing pending prelimyimaotions. In the US
Court of Appeals for the District of Columbia CiiguApril 2007.

131 Memorandum for distribution. Implementation of Clmatant Status Review Tribunal procedures for
enemy combatants detained at Guantanamo Bay Nasal, B9 July 2004. This was reissued with a
post-DTA addendum in July 2006. (hereinafter, “T3Rocedures”).

132 First Combatant Status Tribunal conducted at Gararho today. US Department of Defense news
release, 30 July 2004.

1334t is admittedly uncharted territory to figure towhat sort of process would be sufficient or is
required at all for alien enemy combatant detaitedd outside the United States”. Defense
Department background briefing on the CombatartuStaeview Tribunal. 7 July 2004.
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have access to a lawyer nor be entitled to havesado or know the details of any classified
evidence used against him.

In the absence of any independent judicial compiriteis the executive which decides what
information or which witnesses are “reasonably lawée”, and what information is classified
and therefore inaccessible to the detainee. ThelGSRuthorized to “request the production
of such reasonably available information in thesggsion of the US Government bearing on
the issue of whether the detainee meets the eriterbe designated as an enemy combatant”
(known as “Government Information”). A central rdke played by the “Recorder”, a US
military officer, “preferably” a military lawyer. Acording to Lt. Col. Stephen Abraham,
however,

“The Recorders of the tribunals were typically tety junior officers with little
training or experience in matters relating to tledlection, processing, analyzing,
and/or dissemination of intelligence material. lninstances known to me did any of
the Recorders have any significant personal expegiein the field of military
intelligence. Similarly, | was unaware of any Retmr having any significant or
relevant experience dealing with the agencies diogiinformation to be used as a
part of the CSRT proces$§*

It is the Recorder’s role to obtain and examineGlosernment Information and present to the
CSRT such part of it “as may be sufficient to supfite detainee’s classification as an enemy
combatant” (this portion of the Government Inforibatis known as the “Government
Evidence”). A US Army Major, a lawyer, who sat o @SRT panels has recalled that:

“The role of the recorder differed from hearinghearing. The general role of the
recorder was to generate the evidence to presetitet@SRT panel. Some of the
recorders would just present a stack of documentaigience and ask the panel
members to review it. Other recorders took a muohenprosecutorial position... It

was generally known that the recorders had the wiffstult job in the process and

were overwhelmed... The recorders did not have moolral over the content of the

information to be presented to the CSRT hearingsciMof the material presented
was supplied by intelligence agencies and were sanesithat were not necessarily
justified by the underlying evidenc&®

There is a presumption that the Government Evidaacenuine and accurate”. This
presumption is not attached to any informatiorhim possession of the government presented
to the CSRT suggesting that the detainee shoulthendesignated as an “enemy combatant”.
In regard to such information, the above US Armyjdvidias stated that:

“There was no exculpatory evidence presented seharas required in the CSRT
rules, in any CSRT hearing that | sat on. From timdime, the CSRT panels did

134 Declaration of Stephen Abraham, 15 June 2007.
1% Hamad v. GatesResponse to omnibus motion to stay orders taéhtified index of record. In the
US Court of Appeals for the DC Circuit, 4 Octob@02, Exhibit A.
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encounter exculpatory evidence by accident becsois® of the evidence presented
by the recorder would contradict the allegationslenagainst the detaine&®.

The CSRTs for all of the detainees then in Depamtnoé Defense custody at Guantanamo
(any detainees who may have been in CIA custodyeabase were not covered by the CSRT
scheme) was completed on 29 March 2005 (the abeaings were carried out between 30
July 2004 and 22 January 2005). Of the 558 CSRTsides finalized by 29 March 2005, all
but 38 (93 per cent) affirmed that the detainee wdsed an “enemy combatant”. Of the 38
cases where the detainee was found to be “no lemgamny combatant” (NLEC), 35 (92 per
cent) were decided after 1 February 2005, thatfisy Senior District Court Judge Green had
ruled that the CSRT system was inherently unfaiét eonstitutionally defective, but before
the appeal against her decision was heard.

In its April 2005 brief to the DC Court of Appeagppealing her ruling, and in testimony to
Congress, the government emphasised these 38 amsesign of a fair system. It repeated
this emphasis in its brief to the Court of Appdalg\pril 2007 seeking the narrowest possible
judicial review of CSRT decisions, and to Congrassiuly 2007 seeking to justify its
detention policies.

CSRT Final Not “enemy| In its October 2007 brief in
hearings | decisions | combatant’ | Boumediene v. Bugio the Supreme
August 2004 42 19 0 Court seeking to have the Court

uphold the MCA’'s stripping of

September 2004 52 34 1 habeas corpusthe administration
October 2004 129 48 0 does not point out that 520 detainees
were confirmed as “enemy
NEVETIEET 200 A e g combatants”, choosing instead to
December 2004 79 69 1 highlight that “the CSRT process
January 2005 51 135 1 has led to determi_nations that 38
now-released detainees were no
District Court Judge rules that CSRTSs are unfair longer enemy combatants”. It goes
February 2005 0 93 15 on to reiterate later in the brief that
“far from being a rubber stamp, the
March 2005 0 100 20 CSRT process has led to favourable
Total 558 558 38 determinations for 38 detainees”,

and any argument that the CSRTs
lack independence from the executive ignores tldeeens of cases in which favourable
determinations were made for detain€@5The Department of Defense has likewise recently
stressed that “all detainees at Guantdnamo Bay bega through the CSRT process, and
dozens have been found to no longer be enemy camtisatnd released or transferred to their

138 |bid.
137 Boumediene v. BusBrief for the respondents, in the US Supreme €@atober 2007.
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home countries”. This has also been highlightedraef that “the CSRT’s are working” in a
brief just filed in the Supreme Court in supportioé government’s positior

Clearly these 38 NLEC decisions have become impbittathe government. Yet none of
these legal briefs to the courts or the testim@n€ongress has pointed out that all but three
of the NLEC decisions had been decided after J@fgen’s finding that the CSRT scheme
denied detainees a fair opportunity to challengsr tiletentiort>° Prior to her ruling, 0.8 per
cent of the CSRT's decisions were “NLEC” (three ou865). After the ruling, this rose to 18
per cent (35 out of 193), a rate more than 20 tigrester. If the 0.8 per cent rate of NLEC
findings had continued beyond Judge Green'’s rulamgl throughout the process, only about
five detainees would have received favourable dmwis(or if the 18 per cent rate had applied
throughout, approximately 100 NLEC decisions wdugte been handed down). In any event,
the impression left was of a system of administeateview that could be manipulated to suit
the ends of the administration.

Amnesty International acknowledges that the sudsiesite of NLEC decisions following
Judge Green's decision against the CSRT systentd dae been purely coincidental. It is
appropriate, then, to consider if there are anymthdications that the administration has
sought to manipulate detainee cases to bypassgudarutiny. There is a disturbing pattern.
For example:

* Jose Padilla was arrested at Chicago Airport in #1292 on the suspicion of plotting
to detonate a radioactive “dirty” bomb against a tagget. On the basis of an
executive order signed by President Bush on 9 2082, he was transferred from
civilian to military custodytwo daysbefore there was to be a court hearing on his
case. He was held without charge or trial in myitaustody for the next three and a
half years. The Pentagon announced it was grahtingaccess to a lawyeine days

138 Department releases audio recording of 9/11 magtel's tribunal. American Forces Press Service,
17 September 200#itp://www.defenselink.mil/news/newsarticle.aspx2id437 cited inBoumediene
v. Bush Motion for leave to file and brief amicus curiaiethe American Center for Law and Justice in
support of respondents, In the US Supreme Co@gtBber 2007.

139 Al Odah v. USAOpening brief for the United States. In the USiCof Appeals for the DC Circuit,
27 April 2005, page 51Bismullah v. GateBrief for respondent addressing preliminary masiolin

the US Court of Appeals for the DC Circuit, 9 A007 (“Out of 558 CSRTs conducted as of March
2005, 38 resulted in determinations that detainedsnger met the criteria to be enemy combatants”)
The USA also emphasised these 38 cases in its &&=miodic Report to the UN Committee against
Torture, submitted on 6 May 2005, and to Congrésg. Testimony to the Senate Committee on the
Judiciary, 15 June 2005, of Rear Admiral James MGhtrah, Director of Administrative Review of
the Detention of Enemy Combatants, Departmentef\tavy (“Of the 558 cases heard, the CSRT
panels determined that 520 detainees were propladgified as enemy combatants, and that 38
detainees no longer met the criteria for designad® enemy combatants”); and Michael Wiggins,
Deputy Associate Attorney General, Department sfida (“Out of 558 tribunals, 38 have resulted in
determinations that detainees are not enemy comiséta Gregory G. Katsas, Principal Deputy
Associate Attorney General, testimony to House Afi8ervices Committee, 27 July 2007, arguing
against restoration dfabeas corpug'Of the 558 CSRT hearings conducted through ticea 2006,

38 resulted in determinations that the detainepugstion was not an enemy combatant.”)
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before the Supreme Court agreed to take the appalienging the lawfulness of his
detention, 20 months after he had been put in inconicado military custod§f°
The Court ultimately did not review the case, o ¢ihounds that it had been filed in
the wrong jurisdiction. In November 2005, with tipgestion of the lawfulness of his
detention again pending before the Supreme Coumsident Bush issued a
memorandum to the Secretary of Defense authoriBladilla’s transfer back to
Justice Department custody to face criminal cha¢gesincluding any reference to a
“dirty” bomb plot), and the government moved to &dte Supreme Court dismiss
consideration of the case. The Court did so overdissent of three Justices. Three
other Justices who agreed with dismissing the eadmowledged that “Padilla’s
claims raise fundamental issues respecting thera@pa of powers, including
consideration of the role and function of the csuit!

e Qatar national Ali Saleh Kahlah al-Marri was duegtoto trial on 21 July 2003 in an
ordinary US federal court on charges of credit deadd and making false statements
to the FBIL. On Friday 20 June 2003, the judge sgleeda hearing on pre-trial
motions, including a motion to suppress evidencairag Ali al-Marri allegedly
coerced under torture. On the following Monday,J2®e 2003, before the hearing
could be held, the government moved to have theéctmént dismissed, and
transferred Ali al-Marri to military custody on thiasis of an executive order signed
that morning by President Bush designating al-Masian “enemy combatant” by
executive order. Over four years later, Ali al-Maremains in untried military
custody in the USA. For the first 16 months of thisstody, he was held entirely
incommunicado, during which time he was allegedilyjscted to torture or other ill-
treatment.

e Ahmed Omar Abu Ali, a dual US/Jordanian nationasvield for nearly two years in
incommunicado detention in Saudi Arabia, allegedly the behest of the US
government. His parents filed a petition for a wfihabeas corpus the US District
Court claiming that the administration wanted tefké&im so detained in order that he
could be held and interrogated free from constindl constraints. In a ruling in late
2004, Judge John Bates pointed out that there wahdeast some circumstantial
evidence that Abu Ali has been tortured duringriatgations with the knowledge of
the United States™ Judge Bates ordered further “jurisdictional disag¥ under
which the government would have to present evidetoceonfirm or refute the
allegations made by the petitioners, which Judge®8described as “considerable”
and almost entirely unrebutted by the governmest.oftiered that the two parties

10 padilla allowed access to lawyer, 11 February 2004
http://www.defenselink.mil/releases/release.asgga@seid=7070The US Supreme Court granted
certiorari in thePadilla case on 20 February 2004.

1“1 padilla v. Hanft US Supreme Court, Justice Kennedy, with whonGhief Justice and Justice
Stevens join, concurring in the denialogftiorari.

192 Abu Ali et al. v. Ashcroft et alGivil Action No. 04-1258 (JDB), Memorandum Opinjdk
December 2004, US District Court for the Distri€Golumbia.
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submit a proposal of how they would go forward l®y January 2005. Rather than
respond to the discovery order, after more thaeaa-gnd-a-half of detention without
charge or trial, the authorities transferred 23n@d Ahmed Abu Ali back to the

USA. He arrived back in the United States on 21rk@ty 2005 to face various
terrorism-related chargé¥’.

e The Pentagon only allowed Yaser Hamdi access aovgdr in late 2003 after he had
been in detention for two years and, notably, doly weeks before the US Supreme
Court would announce whether it would review theflaness of his detentiof?
After the Hamdiruling, in late August 2004, a federal judge oedethe government
to explain why Yaser Hamdi was still being heldrndefinite solitary confinement, as
he had been held for more than two years. Disitidge Robert Doumar ruled that
such treatment “without question”, raised issuesgeunthe constitutional ban on
“cruel and unusual punishmerf®In a further order in early October 2004, Judge
Doumar expressed concern that three months simc&upreme Court’s ruling, the
detainee had not been provided “with a hearinghgfkand by this Court, the military,
or any other tribunal**® Judge Doumar ordered that either Yaser Hamdi leased
or a hearing on the merits of tiabeas corpugetition would be heard in his court
on 12 October 2004, a hearing at which the govemtmveuld have to produce Yaser
Hamdi. On 11 October, the government released ¢taircee and transferred him to
Saudi Arabia under a deal in which among othergdirHamdi renounced his US
citizenship**’

e Late on a Friday afternoon in October 2004, theegoment told the US District
Court that Yemeni detainee Salim Hamdan had beevedhout of the solitary
confinement in Guantdnamo in which he had been toglthe previous 10 months.
The Court had been due hear oral arguments thewfioly Monday to consider the
“urgent and striking claim” brought on behalf of rHdan in ehabeas corpugetition
that this solitary confinement regime amountedrtioumane treatment. The judge
stated that although the government was “capablerepieating” the solitary
confinement regime, its announcement that it hadedoHamdan meant that the
court could not review the claim.

* On 11 January 2005, five days after allegationthefearlier rendition to Egypt and
torture of Guantanamo detainee Mamdouh Habib weadenpublic in documents

143 See pages 133-136 dBA: Guantanamo and beyond: The continuing pufuihchecked
executive powerAl Index: AMR 51/063/2005, May 2005,
http://web.amnesty.org/library/pdf/AMR510632005ENGH/$File/AMR5106305.pdf

144 Department of Defense announces detainee alloa@ba to lawyer, 2 December 2003,
http://www.defenselink.mil/releases/release.asgga@seid=5831The US Supreme Court granted
certiorari in theHamdicase on 9 January 2004.

%5 Hamdi v. Rumsfeldrder. US District Court for the Eastern DistoétVirginia, 27 August 2004.
148 Hamdi v. Rumsfe|dOrder. US District Court for the Eastern DistoétVirginia, 5 October 2004.
147 And agreed not to visit the USA for 10 years, aader to travel to Afghanistan, Iraq, Israel,
Pakistan, Syria, the West Bank or the Gaza Strip.
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filed in habeas corpugproceedings in District Court, the Pentagon annedrthat
this Australian detainee — taken into custody ikigtan in October 2001 — would be
transferred from Guantanamo to Australia. Mamdouwbibl was flown to Australia
two weeks later and released. According toltlesv York TimesAustralian officials
said that “the Bush administration told the Aus#nas in January [2005] that it would
not prosecute him because the CIA did not wanethdence about Mr. Habib being

taken to Egypt, and his allegations of torturesediin court™*®

* On 22 December 2005 a federal judge ruled thatdidinued indefinite detention of
two Uighur detainees, Abu Bakker Qassim and AdaedidiHakim, nine months after
they had been found to be “no longer enemy combsitély CSRTs at Guantanamo,
was unlawful, but the judge decided that he coutilipe no remedy* The case
was scheduled to be argued in the DC Court of Agpae9.30am on Monday 8 May
2006. At 4.30pm on Friday 5 May 2006, the detainkagyers received a telephone
call from the Department of Justice informing thémat their clients, along with three
other Uighur detainees, had been transported tardl where they had landed about
one hour earlier. At 4.39pm on 5 May 2006, the aistiation filed an emergency
motion in the District Court arguing that the cadeould be dismissed as moot
because the detainees were now in Albania. Ispiaed that the detainees had been
told by their military captors on or around 2 M&308 that they were going to be sent
to Albania, but had no way of contacting their lang; The lawyers had been
informed “by highly placed sources that two westgorernments, each of which has
a Uighur expatriate population, had made substaptegress toward a resettlement
of the Uighurs in those countries prior to May B0&. Yet the Executive elected to
send the men to one of the poorest countries infggyra place with no real economic
prospects for the men, and where the men havemityfdriends, common language,
or point of reference™°

Amnesty International considers that such exampléigate an administration that was not
only pursuing a broad strategy aimed at avoidinguimgful judicial review, violating the
rights of a whole category of detainees in the @sec but one that has also been willing to
exploit the cases of individual detainees to sémsend.

The former head of the Justice Department’s Officeegal Counsel (2003-04) has recently
written that: “When the executive branch acts aethe reach of the courts..., it is both law
interpreter and law enforcer, and runs the dangef interpreting the law opportunistically to
serve its own ends® He further revealed that “whenever the SupremertQbreatened to
review one of the administration’s terrorism paii Paul Clement [then Deputy Solicitor

148 Australia uneasy about US detainee casew York Times, 10 April 2005.

149 Qassim v. BusHJS District Court for the District of Columbia,évhorandum of 22 December 2005.
The judge noted that the government “advised nobadgut the NLEC determinations.

130 Qassim v. BustStatus report concerning petitioners-appellantsraquest for briefing schedule.

US Court of Appeals for the DC Circuit, 16 May 2006

131 Jack GoldsmithThe Terror Presidenc§2007),0p. cit, page 33.
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General, now Solicitor General] was able to eke smill concessions from the White

House

n 152

With this in mind, the pattern of public announcemserelating to detainees, including in
relation to releases and transfers into and ouBwdntanamo, and the timing of charging
decisions — all of which have to date been enticelytrolled by the executive — may reveal
further evidence of self-serving executive actidhis pattern is one of increased, publicly-
announced, activity relating to “process” providedietainees in periods leading up to crucial
judicial interventions (see appendix). For example:

In early March 2004, after more thamo yearsof detentions, with oral argument in
the US Supreme Court on tRasulcase onlsix weeksaway, the Pentagon issued a
draft administrative review process for Guantanaekainees, stating that it expected
the procedures to be finalized “in a few week8On 18 May 2004, the Pentagon
announced that the Deputy Secretary of Defensesigagéd an Order establishing an
annual administrative review process for the Guaat® detainees, and on 23 June
2004, five daysbefore theRasul ruling, the Secretary of the Navy held a press
conference at which he announced that he had besignéted to oversee the
administrative review process. Two and a half yedter the detentions began at the
base, Secretary England said that “we are anximsgatt this process®’ In the end,
the “discretionary” annual Administrative Review &8d (ARB) scheme was not
implemented until 14 September 2004 and the fiRBAvas held in mid-December
2004, nearly three years after detentions beganf(sther below).

Until the Rasul v. Bushcase concerning whether the courts had jurisdictm
considerhabeas corpugetitions filed on behalf of Guantanamo detainesd been
decided by the DC Circuit Court of Appeals and wabe appealed to the Supreme
Court, the Pentagon announced the release or d¢raoifiour foreign detainees from
the base over a period b4 months.

In the five months between the Supreme Court agreeing to aemtheRasul case
and submission of written and oral arguments inGbart, at least8 detainees were
transferred or released. In tls&x weeksbefore oral argument}6 detainees were
released. In its brief to the Court, the admint&ira emphasised the number of
releases and the “thorough process” of reVigw;

In the more than two months between oral argumentthe Rasul case in the
Supreme Court and the Court’s ruling in the casieat-is, after all the briefing to the

1321pid., page 125.
133 Department of Defense announces draft detainéewepolicy, 3 March 2004,
http://www.defenselink.mil/releases/release.asggaseid=7103

1% gpecial Defense Department briefing with Secretdithe Navy Gordon England, 23 June 2004.
1% Rasul v. BushBrief for the Respondents, In the US Supreme Carch 2004.
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Court was completed — not a single detainee wasasetl or transferred from
Guantanamd?®

¢ Onthe same day, 11 July 2005, that the Supremet @greed to hear tHdamdan v.
Rumsfeldcase challenging the lawfulness of the militarynogission system, five
Guantdnamo detainees were charged for trial byanjlicommission. This was more
detainees than had been charged in the thasé and a half yearsand camel6
monthsafter the last detainee (Salim Hamdan) was chattfed

A federal court has suggested that the administratas manipulated the CSRT process. In
2007, in the case of Ali al-Marri, the Qatari nati held in indefinite military custody in the
USA since June 2003 (see above), the governmeghsoo have the US Court of Appeals
for the Fourth Circuit dismiss al-Marri'diabeas corpuspetition under the Military
Commissions Act. As already noted, under the MCAcoart can hear anlygabeas corpus
petitions from any foreign national detained by H8A as an “enemy combatant” and
judicial review is limited under the Detainee Treanht Act to review by the DC Court of
Appeals of final CSRT decisions. The governmenitreda that it was planning to provide Al
al-Marri with a CSRT in the future, although it didt say when. A three-judge panel of the
Fourth Circuit rejected the government’s position:

“[T]he Government’s treatment of al-Marri suggetstat, despite its litigation posture,
it does not actually believe that the CSRT progesse DTA and MCA applies to al-
Marri. In the four years since the President ordeakMarri detained as an enemy
combatant, the Government has completed CSRTsadfthn ef the more than five
hundred detainees held at Guantanamo Bay. Yetdtneauntil November 13, 20086,
the very day that the Government filed its motiordismiss the case at hand, that the
Government even suggested that al-Marri might bergia CSRT. At that time the
Government proffered a memorandum from Deputy $agreof Defense Gordon
England directing that al-Marri be provided a CS®Rpon dismissal’ of this case.
This memorandum is too little too lat&®

1% «pfter the justices hear the oral arguments, tiveet in private conference to deliberate...Then the
justices vote, and the majority opinion is assigfied justice to author]. The majority opiniondat
circulates among the justices, and on rare occasiqustice may then change his or her votahé
Dissenter by Jeffrey Rosen, in the New York Times MagazR September 2007.

57 The apparent willingness of the administratiominipulate the timing of prosecutions was
revealed in a previously secret Pentagon reportiwstiated that “the timing of prosecutions” by
military commission as well as the openness ofsaargh proceedings would have to be weighed against
the need not to publicize interrogation technigieduding the “more coercive” methods. Pentagon
Working Group Report on Detainee InterrogationthinGlobal War on Terrorism: Assessment of
Legal, Historical, Policy and Operational Considieras. 4 April 2003, Section 1V, D.

198 Al-Marri v. Wright, US Court of Appeals for the Fourth Circuit, 17di2007. Ali al-Marri is held

in military custody on the US mainland. What theiftb Circuit omitted to note is that the Order
establishing the CSRTs “applies only to foreigriovals held as enemy combatants in the control of
the Department of Defensg the Guantanamo Bay Naval Base, Cuf@mphasis added). The CSRT
procedures issued in 2004 and reissued in 2008leaqpply only to the Guantanamo detainees.
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The CSRT is a scheme designed to achieve a degneeninal compliance with the Supreme
Court'sRasulandHamdidecisions in a manner that preserved the admatist’s objectives,
rather than safeguarding the rights of the detaineeleed, the CSRT order itself stated that it
was “intended solely to improv@anagementvithin the Department of Defense concerning
its detention of enemy combatants at Guantanamad\Baal Base, Cuba, arnslnot intended

to, and does not, create any rigtit benefit, substantive or procedural, enforceablaw, in
equity, or otherwise by any party against the Uhitates, its departments, agencies,
instrumentalities or entities, its officers, emmeg or agents, or any other person’(emphasis
added).

Once a detainee’s “enemy combatant” status is woafi by the CSRT he becomes eligible
for an annual review by the Administrative ReviewaBd (ARB). According to the Pentagon,
this “process is discretionary, administrative &dot required by the Geneva Convention or
by US or international law™® All “enemy combatants” are supposed to receiveAR,
except those who are awaiting trial by military e¢oission or those who have already been
determined to be eligible for transfer or releage. date, two ARB rounds have been
completed (see table). In making its argumentsfyirsg the Guantanamo detention regime,
the October 2007 brief of the US government toSbhereme Court in thBoumedienease
points to the number of detainees found eligibterétease or transfer by the ARBs.

The ARB mirrors the CSRT scheme — panels of thriieany officers determine whether the
detainee, unrepresented by legal counsel, shouliihce to be detained or whether he can be
transferred to the custody of another governmeméleased. The detainee may participate in
the proceedings, but may waive such involvementidjzation seems to have little impact.
Of the 55 detainees cleared for transfer or relbggbe second round of ARBs completed in
March 2007, only 14 had participated in their hegst®

The ARB may consider “any reasonably available rimfation that is relevant to its
determination of whether the enemy combatant pasamtinuing threat to the United States
or its allies in the ongoing armed conflict agaiakQaida and its affiliates and supporters,
and any other factors bearing upon the need fotiraged detention®® These other factors
can include,but are not limited tpthat a detainee may be subjected to trial bytanii
commission or that he is of continuing intelligenvedue’®

The ARB does not serve to cure the defects of tBRTS, but rather to reproduce them.
Indeed, because the ARB was instituted “as a matftdiscretion”, the Secretary of Defense
“may suspend or amend” its procedures “at any timéis complete discretion”, a clear

indicator that they are not independ&ffThe ARB scheme is not subject to judicial review

159 Guantanamo Bay 2006 Administrative Review Boasiliits announced. Department of Defense, 6
March 2007 http://www.defenselink.mil/releases/release.asgga@seid=10582

180 Files raise questions on Gitmo decisioWiami Herald, 3 October 2007.

181 |mplementation of Administrative Review proceduf@senemy combatants detained at US Naval
Base Guantanamo Bay, Cuba. 14 September 2004i0158(¢)(2).

182 1bid. Section 3(f)(1)(c).

183 1bid. Covering memorandum. Repeated in 2006 version.
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under the terms of the Detainee Treatment Act ditdrly Commissions Act (and is thus not a
main focus of this report), does not have the atthto change the “enemy combatant”
classification, and cannot require the release ddtainee. It is an executive body that makes

recommendations to the executive.

29 March 2005: CSRTs completed for existing
detainee population at Guantanamo

558 decisions: 520 “enemy combatants”; 38 “no lon
enemy combatants”; 202 detainees had been relea
or transferred before they had a CSRT

August 2007 CSRTs confirm 14 “high-value

On 10 November 2005, the ARB
recommended Sudanese hospital
geadministrator Adel Hassan Hamad for
setransfer from Guantdnamo. Nearly two
years later, and over five years after he
» was arrested by Pakistani intelligence

detainees transferred to Guantanamo in Septembagents at gunpoint in his bed in Pakistan in

2006 as “enemy combatants”. Other CSRTs to be
for new transfers into the base in 2007.

heltuly 2002 (see below), he remained held in
the base. Although the ARB determined

9 February 2006: Round 1 of ARBs completed

463 decisions: 329 continued detentions / 14 etk
for release / 120 cleared for transfer to ot
government

that he “continues to be a threat to the
alrUnited S_tates and its allies”, hhab(_aas
,]elawyers in the USA have seen no evidence

to substantiate this contention, and their

own investigations add weight to their

6 March 2007: Round 2 of ARBs completed

328 decisions: 273 continued detentions / 0 re&als
55 transfers

assertions of his innocence of any
e wrongdoing. They state that “he has not
even been accused in either the CSRT or

By 31 October 2007
Approx. 445 detainees released or transferred
Approx. 330 detainees still held

Approx. 70 eligible for transfer or release

ARB of taking any negative action toward
the United States; all the allegations
against him involve guilt by association...
There is no allegation in the CSRT record,
let alone any evidence, that Mr Hamad
was ever on a battlefield, took any action

Executive control

38 + 14 + 120 + 55 = 227 detainees found eligible
release or transfer by CSRTs and ARBs.

Pentagon says approx. 70 of these remain in deter

227 — 70 = 157 who have been released or transfe

as a result of CSRT/ARBs (119 via ARBS)

445 — 157 = 288 who have been released or trangfi
as a result of other executive decision-making.enas
a direct result of judicial intervention

adverse to the United States or any of its
f allies, or violated any of the laws of
War”.164

trirO 7 May 2007, the Pentagon’s Office for

e Administrative Review of the
Detention of Enemy  Combatants
PTEOARDEC) published OARDEC
Instruction 5421.1, detailing the

“procedure for review of ‘new evidence’

relating to ‘enemy combatant’ status®

Under the procedures, new “evidence” or

“information” that “merely” challenges the lawfuls® of the detainee’s custody will not be

reviewed. If documentary or witness inform

ationetsethe standard of “new”, “every effort

%4 Hamad v. GatesResponse to omnibus motion to stay orders taéhtified index of record. In the
US Court of Appeals for the DC Circuit, 4 Octob@&0Z.

165 Available athttp://www.defenselink.mil/news/M

ay2007/New%20Ewvide%20Instruction.pdf
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will be made to make a decision regarding whetherod to convene a new CSRT within 90
days of the “new evidence” being received by thievant authorities. The decision on
whether to conduct a new CSRT is a matter for tir@éviewable discretion” of the Deputy
Secretary of Defense.

Lawyers for Adel Hassan Hamad first submitted tlesvnnformation — sworn witness

statements, documents and photographs — suppdiinge-designation as not an “enemy
combatant” to OARDEC in October 2006, and followgdwith repeated letters for the next
year. At the time of writing, five months after tipaiblication of Instruction 5421.1, Adel

Hassan Hamad had still not received a new CSRBngrindication that he would receive
one, as far as Amnesty International was aware.

“On 18 July, 2007, Mr Hamad began his sixth yeanrdawful incarceration. On that
date, his family began their sixth year of a brokindeprived of its primary support.
Every day Mr Hamad spends in prison in Guantanansoday of freedom lost to him
forever. As the Supreme Court recently reiteratkd,right to be free from official
restraint ‘is the most elemental of liberty integeg *°°

After the first 558 CSRT decisions were finalizélde Secretary of the Navy said: “Is the
system perfect? It's human beings, so obvioussyritt perfect, but it is as perfect as we can
make the system and as fair as we can make thensyfst the detainee while protecting
America”'*” The CSRT system is not only far from perfect,sitbeing used to seek to
persuade the judiciary to accept the internatignatlawful denial othabeas corpugshereby
protecting not the public from terrorist attacks the executive from judicial scrutiny of its
actions.

5. CSRTs: no substitute for habeas corpus

So the Combatant Status Review Tribunals are goiegtablish — are going to provide a
forum for a determination of the enemy — the de&lmstatus as an enemy combatant... It's
not a substitute for the habeas.

Senior official from the US Department of Deferisguly 2004°

Guantanamo detainees are not granted access tedapendent, impartial and competent
court established by law to challenge the lawfudnes their detention, as required under
international law. Instead, unrepresented by legainsel, they are subjected to a tribunal
that is part of the executive, the branch of gowemnt that is holding them. The sole task of
this tribunal is to review the status attachedhi detainee on the basis of information that

16 Hamad v. GatgsResponse to omnibus motion to stay orders taéltified index of record. In the
US Court of Appeals for the DC Circuit, 4 Octob@&02Z (the Supreme Court ruling cited wéamdi v.
Rumsfeldwhich in turn quotedoucha v. Louisian§1992)).

167 Defense Department special briefing on Combattaiti$ Review Tribunals, 29 March 2005,
http://www.defenselink.mil/transcripts/transcrigip ?transcriptid=2504

188 Defense Department Background Briefing on the Catantit Status Review Tribunal, 7 July 2004,
http://www.defenselink.mil/transcripts/transcrigipa?transcriptid=2751
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those lower down the chain of command and sittimghe tribunal are ordered to presume is
correct. The tribunal itself is military — eventlie detainee is a civilian arrested on a city
street or in a house far from any battlefield. didlition, the status which the tribunal is asked
to review — as a status with the legal consequeasesbed by the USA — is unknown in
international law.

At his CSRT hearing in 2004, UK national Feroz Asitesked for a lawyer. He was told that
he could not have one because “this is not a lpgadeeding”. When the detainee himself
tried to raise the question of the lawfulness sfdetention under international law, the CSRT
President replied that “international law does amply, Geneva Conventions do not apply”.
When Feroz Abbasi questioned this, the CSRT Presiépeated,

“Once again, international law does not matter h&eneva Convention does not
matter here. What matters here and what | am coadeabout and what | really want
to get to, is your status as enemy combatant baged the evidence that has been
provided and your actions while you were in Afglséamn. If you deviate from that
one more time, you will be removed from this Tribuand we will continue to hear
evidence without you being presef®.

Subsequently, Feroz Abbasi made another referemdstérnational law, which drew the
following response from the Tribunal President:

“Mr Abbasi, your conduct is unacceptable and teiyour absolute final warning |
don’t care about international law. | don’t wanthear the words international law
again. We are not concerned with international law”

Feroz Abbasi was eventually removed from the hgaaumd the proceedings continued in his
absence. Abbasi had sought to have a number oésgés and records for his CSRT hearing.
For example, he had requested certain US governemgployees to address issues relating to
his health and alleged ill-treatment at Guantdnd@ay, and for his medical records to

substantiate his claims of ill-health and abusee TUSRT President determined that such
withnesses and records were not relevant to the CS{&tem. Feroz Abbasi, who had

previously been made eligible for military commissunder President Bush’s Military Order,

was found by a unanimous vote of the CSRT to be‘ememy combatant’® He was

transferred to the UK three months later and relg¢as

In its October 2007 brief to the US Supreme Collm¢, government emphasizes its “war”
paradigm in arguing that the Guantdnamo detaine®y more procedural protections than
any other captured enemy combatants in the histbwarfare”, and that even if they “could

189 Under the CSRT rules, the President of the triboaa order the removal of the detainee if he is
“disruptive, uncooperative, or otherwise interfength the Tribunal proceedings following a warning”
9 To be made subject to the Military Order, the iheta has been determined by the President, in his
role as Commander-in-Chief of the Armed Forcefgmr have been a memberadiQa’ida, or to

have “engaged in, aided or abetted, or conspireditamit, acts of international terrorism” againg U
interests, or to have “knowingly harbored one orerfsuch] individuals”. It has to be considered
unlikely that a CSRT made up of military officensder the command of the President would
subsequently have decided not to affirm “enemy catanit” status.
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show a historical precedent for habeas corpus @ ektraordinary circumstances here,
Congress has afforded them a constitutionally aateqsubstitute for challenging their
detention”. This review under the DTA, it continu&s a fully adequate substitute for habeas

corpus in this extraordinary wartime contexf®,

Feroz Abbasi was released in spite of the f
that his designation as an “enemy combata
had not been rescinded by the US authoriti
The UK authorities evidently did not considé
that this designation required his detentig
Yet had he had remained in US custody
CSRT decision likely could not have beg
judicially reviewed until years later by the D
Court of Appeals and that review would ha
been highly limited. The DTA “limits judicial
review to the question of whether the standa
and procedures used by the CSRTs
‘consistent with the Constitution and laws
the United States’, to the extent th
‘Constitution and laws of the United State
are applicable.” This vague standard, t
administration has pointed out in a recent bri
contrasts to thehabeas corpusstatute [28
U.S.C. 82241(c)(3)], which permits review (¢
claims that a detainee’s custody is “in violatic
of the Constitution or laws dreaties of the
United States” (emphasis addéd).

The CSRT's refusal to allow Feroz Abbasi

Detainee: The Pakistanis rounded up all the
people like me that had issues or problems with
their visa. We were all put in one place...

CSRT: Have you always told the same stq
since you have been detained?

=

y

Detainee:| have told the same story from
Pakistan to the prison [in Afghanistan] that
was underground. The Americans were there
underground. Then in Bagram, | said the same
thing. And here, after over one hundred
interrogations, | have said the same thing.

Yemeni detainee Musab Omar Ali al Mudwal
CSRT hearing 2004. At his ARB hearing
December 2005, he said thdtefore | came tg
the prison in Guantanamo Bay, | was |i
another prison in Afghanistan, under t
ground, it was very dark. It was totally dark,
under torturing and without sleep. It was
impossible that | could get out of there alive. |
was really beaten and torturédHe asserted
that there were Afghan soldiers and Arab-
American interrogators in the underground
prison. He was believed to still be |in
Guantanamo in October 2007.

challenge his detention under international |

W

would likely not be remedied, according to the goweent’s position. The administration
maintains that the findings of the CSRTs are “faditto a strong presumption of
regularity”.!”® Under the MCA, “no person may invoke the Genevav@ations or any
protocols thereto in any habeas corpus or other action or proceeding... as a source of
rights in any court of the United Staté4*Furthermore, the administration maintains that

"1 Boumediene v. BusBrief for the respondents, in the US Supreme €@urtober 2007.

"2 Taher v. BushRespondents’ reply in support of motion to disis, in the alternative, to transfer,
and in opposition to petitioners’ cross-motion fiabeas hearing and related relief. In the US Gafurt
Appeals for the DC Circuit, 21 December 2006.

1" Khan v. BushRespondents’ memorandum in opposition to pettisnexpedited motion for
reconsideration of the Court’s November 17, 20@&nror in the alternative, renewed expedited
motion for emergency access to counsel and entaynginded protective order. In the US District
Court for the District of Columbia, 21 December 800

"4 MCA, §5(a).
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“Congress specifically intended to preclude allatyeclaims in any challenges to CSRT
determinations”.

In spite of these stark limitations, the administra has said that “the CSRT and ARB
processes provide detainees with a measure of ggaggnificantly beyond that which is
required by international law”> As the above case illustrates — with Feroz Ablasiied
any reasonable opportunity to challenge the lavefsgnof his detention or the government's
information against him — this is far from the case

In the ruling by the three-judge panel of the D@cGit Court of Appeals in February 2007
finding that the MCA had constitutionally strippéte courts of jurisdiction to hedrabeas
corpusappeals from the Guantanamo detainees, the disggmtige argued that

“the government is mistaken in contending thatdbmbatant status review tribunals
(‘CSRTS)...suitably test the legitimacy of Executieketention. Far from merely

adjusting the mechanism for vindicating the halregtst, the DTA imposes a series
of hurdles while saddling each Guantanamo detaiigean assortment of handicaps
that make the obstacles insurmountable.

At the core of [habeas corpus] is the ability tquime into illegal detention with a
view to an order releasing the petitioner. An exation of the CSRT procedure and
this court's CSRT review powers reveals that theternatives are neither adequate
to test whether detention is unlawful nor directedard releasing those who are
unlawfully held...

Insofar as each of [the CSRT procedures] impedeprticess of determining the true
facts underlying the lawfulness of the challengetkedtion, they are inimical to the
nature of habeas review®

In its October 2007 brief to the Supreme Courtha Boumedienecase, the government
asserts that the CSRT schepies DTA reviews a “constitutionally adequate substitute for
challenging their detention”’’ However, Amnesty International emphasises thatQB&Ts
themselves must be measured against the standarda tompetent, independent and
impartial tribunal. International law requires thdetainees be able to access competent,
independent and impartial couds a tribunal of first instangeao challenge their detention,
not merely be provided with (narrow) appellate eswiof an admininistrative review
procedure. The CSRT system fails to measure upegetstandards. The scope of the judicial
review which the DTA allows the DC Circuit Court Appeals to undertake is too narrow to
overcome these flaws.

175 Statement of Daniel J. Dell'Orto, Principal Dep@gneral Counsel, Office of General Counsel, US
Department of Defense, to Armed Services Committ&House of Representatives, 27 July 2007,
http://armedservices.house.gov/pdfs/FC072607/D@ldrestimony072607.pdf

17 Boumediene v. Busliudge Rogers dissenting.

1" Boumediene v. BusBrief for the respondents, in the US Supreme €@stober 2007.
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5.1 Lack of independence and impartiality

The DTA fails to provide an independent forum inctvito contest executive detention in the
first instance, contrary to the requirements of éab corpus and fundamental due process...
Plainly, the CSRTs (and, similarly, the ARBs) ared sense independ&ft

Under international law, review of the lawfulnedsdetention must be by a court that is
independent and impatrtial. This stems from Artitlleof the Universal Declaration of Human
Rights which applies to detainees whether theycharged with criminal offences or not.
Article 10 states that “Everyone is entitled inl fetjuality to a fair and public hearing by an
independent and impartial tribunah, the determination of his rightsnd obligations and of
any criminal charge against him” (emphasis add&t)s standard is fully reflected in the
legal obligations assumed by the USA in Article 114f the ICCPR.® The UN Human
Rights Committee has stated that “the requiremdntcampetence, independence and
impartiality of a tribunal in the sense of artidlé, paragraph 1, is an absolute right that is not
subject to any exception”, and refeirger alia, to “the actual independence of the judiciary
from political interference by the executive braraid legislature® In other words, the
court must function independently of any other braof government — in the case of the
Guantanamo detentions specifically the executiamdin which has carried out the detentions
in the first place.

The Human Rights Committee has stated that Ar8¢# of the ICCPR requires that “the
legality of detention will be determined by a cosd as to ensure a higher degree of
objectivity and independencé Not only is the CSRT not a court, or even a bodyctv
reviews the lawfulness of the detentions (merelyjiesging existing “enemy combatant”
classification), neither does it provide indeperdmview. A CSRT consists of a panel of
three “neutral” members of the US armed forceseyT¢annot be considered neutral however.
Rather, a CSRT panel, composed entirely of militaeysonnel whom the executive can
“control [and] direct... is incompatible with the mmt of an independent and impartial
tribunal”.’® In 2006, the Human Rights Committee expresseddtzern at the “lack of
independence from the executive branch and the”aofinthe CSRTs and ARBS?As the
UN High Commissioner for Human Rights has statetien submission to the US Supreme
Court, “the administrative CSRTs clearly cannottkelves qualify as “courts” under Article
9(4), if only because their structure within theeextive branch and their composition of

178 Boumediene v. BusBrief amicus curiaef United States Senator Arlen Specter in suppbrt
petitioners, in the US Supreme Court, 24 Augusfr200

1794 the determination of any criminal charge againim,or of his rights and obligations in a suit at
law, everyone shall be entitled to a fair and pubéarng by a competent, independent and impartial
tribunal established by law” (emphasis added).

180 General Comment 32. Article 14: Right to equaligfore courts and tribunals and to a fair trial. UN
Doc.: CCPR/C/IGC/32 (2007).

81 Torres v. Finland UN Human Rights Committee, Comm. No. 291/1988apa.2 (1990)

182 0lo Bahamonde v. Equatorial GuinedN Human Rights Committee, Comm. No. 468/1991, UN
Doc. CCPR/C/49/D/468/1991, para. 9.4 (1993).

183 Concluding observations on the USA, UN Doc.: CGRRBA/CO/3 (2006), para. 3.
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military officers render them insufficiently indepdent and impartial to discharge the judicial

function” 18

The Pentagon’s Order establishing the CSRT expretates that every detainee subject to it
has already been “determined to be an enemy contlthtaugh multiple levels of review by
officers of the Department of Defensé® The official responsible for overseeing the CSRTs
during the period when most of them were conducteeiretary of the Navy Gordon
England®® emphasised that the CSRT system “is only to détermagain, if you're an
enemy combatant. And there’s already been pri@rdebations. This is a much more formal
process, but there's been a number of determirgatiothe past, so | would expect that most
would indeed be enemy combatants, just becauseiaf mviews.™® Questioned by a
journalist in October 2004 about the high rate @i¢my combatant” findings by the CSRTs
(at that stage, 63 out of 64 decisions finaliz&B¢retary England responded: “Well, this is
only to determine, again, if you're an enemy corabhat And there’'s already been prior

determinations™®®

On the question of these prior determinatiol Detainee: Do you belong to the American
in its brief to the US Supreme Court in th military?

Rasulcase in 2004, the government stated t| csrT:ves, we are all military members
the commander of the US Southern Commg
and the Secretary of Defense or his desigt

were among those who had persond ; .
reviewed ang aporoved the Classiﬁcation panel or the board have to be third party, that is
pp completely neutral and has nothing to do with

Guantanamo detainees as “enemy combatal ;qyersaries.
Meanwhile, the CSRT is instructed to presur
that the government’s information present
in support of its classification of the detaing

as an “enemy combatant” is “genuine al Sami Abdul Aziz Salim Allaithy, Egyptian
accurate™® detainee, CSRT hearing, 2084.

Detainee: The American military is my
adversary, and all the laws require that the

CSRT: That may be true in a legal proceeding,
but this is an administrative proceeding

Unlike in US court-martials, the members of
CSRT panels have no protections against commahgeirde. Of particular concern, then, is

184 Boumediene v. BusBrief of amicus curiae United Nations High Comsiiger for Human Rights
in support of petitioners, In the US Supreme Ca#tAugust 2004.
185 CSRT Orderpp. cit, § a. In her ruling finding that CSRTs did nobyide due process, District
Judge Green called into “serious question” thedreatnd thoroughness” of any such review that
preceded the CSRTh re Guantanamo detainee cases, op. Cit
18 secretary England was subsequently appointecetpdkition of Deputy Secretary of Defense to
replace Paul Wolfowitz who signed the original CS&tder.
187 Special Defense Department Briefing, 1 October200
ngp://www.defenselink.miI/transcripts/transcrirstpa(?transcriptid:Z242

Ibid.
189 He became one of the 38 detainees found to béofrger enemy combatants” and he was released
in October 2005, nearly four years after he waerakto custody in Pakistan. This and other quotes
from detainees and CSRT panels in the followingisas are taken from CSRT transcripts.
1 CSRT Procedures. § G(11).
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the fact that both before and since the establishm&the CSRTs, senior administration
officials, including the Commander-in-Chief of thAgmed Forces (the President) under
whose authority the CSRT was established, and #egary and Deputy Secretary of
Defense and the Secretary of the Navy who wereraleno its establishment and
implementation, engaged in a pattern of public cemiary on the presumed “guilt” of the
Guantanamo detainees. For exaniple:

= First of all, these people were involved in an &ffo kill thousands of Americans.
Second, they were captured and they are unlawfubedants..These people that
are in Guantanamo Bay, Cuba,... are very tough, lvane, well-trained terrorists
Secretary of Defense Donald Rumsfeld, 20 Januadg 20

= These are among the most dangerous, best-traii@dus killers on the face of the
earth Secretary of Defense Rumsfeld, 27 January 2002

= These are the worst of a very bad lot. They arg dangerous. They are devoted to
killing millions of Americans, innocent Americaifghey can, and they are perfectly
prepared to die in the efforVice President Dick Cheney, 27 January 2002

= These killers — these are killers.... These arerkillEhese are terroristfresident
George Bush 28 January 2002

= | think the most important thing right now is te@is on the fact that, first of all, these
are dangerous people, and they're still trying tarthpeople. They make threats all
the time, and we've got to keep them secure... Tioplgpenve’re holding in
Guantanamo are very dangerou3eputy Secretary of Defense Paul Wolfowitz, 17
February 20022

= Remember, these are — the ones in Guantanamo Ballers. They don’t share the
same values we shar@resident Bush, 20 March 2002

= So they’re dangerous people, whether or not thelgegore a military commission...
We’'re dealing with a special breed of person hefeeputy Secretary Wolfowitz, 21
March 2002

= The only thing | know for certain is that these besl peoplePresident Bush, 17 July
2003

= We've been through all the data. We've had intsregi with a lot of the detainees —
well, with all of them. And we have a lot of veag people at GitmdSecretary of
the Navy Gordon England, 8 September 2804

91 Unless otherwise stated, quotes taken ftii\: A deepening stain on US justiéé Index: AMR
51/130/2004, August 2004ttp://web.amnesty.org/library/Index’ENGAMR51130200

192 Deputy Secretary Wolfowitz Interview with Fox Ne®snday,
http://www.defenselink.mil/transcripts/transcrigipx ?transcriptid=2710

193 Special Department of Defense briefing with Naegi®tary Gordon England,
http://www.defenselink.mil/transcripts/transcrigipx?transcriptid=2362

Amnesty International November 2007 Al Index: AMR 51/163/2007



No substitute for habeas corpus — six years without judicial review in Guantanamo 51

= They're terrorists. They're bomb-makers. They'relftors of terror. They're
members of al Qaeda and the Taliban. We've screewe/body we had. We had
some 800 people down there. We've screened theandllwe've let go those that
we’ve deemed not to be a continuing threat. Bubf®@some that are there now are
serious, deadly threats to the United States. Rermost part, if you let them out,
they’ll go back to trying to kill American¥ice President Cheney, 23 June 2865

= |f you think of the people down there, these ampfeeall of whom were captured on
a battlefield. They're terrorists, trainers, bomlakers, recruiters, financiers,
[Osama bin Laden’s] body guards, would-be suicidenbers, probably the 20th
hijacker, 9/11 hijackerSecretary of Defense Rumsfeld, 27 June #8505

= At this moment, Guardsmen and women are... standitghvaver the world’s most
dangerous terrorists in Guantanamo Bay, CuBeesident Bush, 9 February 2616

= |t's important for Americans and others across therld to understand the kind of
people held at Guantanamo.... Those held at Guantariaolude suspected bomb
makers, terrorist trainers, recruiters and facilits, and potential suicide bombers.
They are in our custody so they cannot murder oeopfe President Bush, 6
September 206%

= Alot of these people are killeBresident Bush, 9 August 2687

This prejudicial commentary by senior officialstive branch of government that controls the
detentions highlights the need for independentcjatireview. Instead, the review has been
carried out by more junior officials within thatryesame branch, the executive. The tribunal
itself is part of a wider executive structure thas already determined the detainees to be
“enemy combatants”, and is instructed that thegepsesumption in favour of the executive’s
information presented in support of “enemy combttelassification.

Lieutenant Colonel Stephen Abraham, a US militatglligence officer who assisted in the
administrative review process, and served as a meofla CSRT panel, told a congressional
committee in July 2007 that:

“What | expected to see was a fundamentally fascess in which we were charged
to seek the truth, free from command influence.réality, command influence
determined not only the lightning fast pace of H0®-plus proceedings, but in large

19 |nterview of the Vice President by Wolf BlitzerNG!,
http://www.whitehouse.gov/news/releases/2005/06326Q@3-8.html

195 Secretary Rumsfeld Interview with Jerry Agar KMBEws Radio 980 Kansas City, 27 June 2005,
http://www.defenselink.mil/transcripts/transcrifspa ?transcriptid=3246

1% president discusses progress in war on terroatiohil Guard,
http://www.whitehouse.gov/news/releases/2006/082209-2.html

17 president Bush discusses creation of military céssions to try suspected terrorists. 6 September
2006, http://www.whitehouse.gov/news/releases/2006/0982006-3.html

198 president Bush discusses American Competitivelnétiative during press conference,
http://www.whitehouse.gov/news/releases/2007/08/2809-1.html
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part, the outcome — little more than a validatidnpdor determinations that the
detainees at Guantanamo were enemy combatants, pradumed to be terrorists
who could be detained indefinitely®

“In short, the CSRT process was not structuredietd yeliable determinations as to
whether the detainees held in Guantanamo were pyogetained as enemy
combatants. Rather, the Executive put in place acgss to legitimize, without
substantial corroborated evidence or any meaningfdépendent review, earlier
determinations that were not the product of a thtfug deliberative process directed
to the ascertainment of truth. The process enstir@dpanels would rubber-stamp
decisions already made rather than applying inddgr@njudgment as to whether
those decisions were correct. Under the guise pfadmenting the Supreme Court’s
decision inRasu| the CSRT process completely frustrated it. Inapinion, it is time
for Congress to restore the judicial mechanismbeha corpus — that will both honor
our commitment to justice and keep America sectffe.”

After the hearing, the panel’s decision and suppgriocuments are provided to the CSRT
legal advisor, a military lawyer, who conducts addl sufficiency review”. In the case of
Afghan detainee Abib Sarajuddin, for example, tegal advisor noted not only “the
Tribunal's poor documentation”, but also that th8RT panel, by denying the detainee’s
request to present exculpatory evidence from wiee$n Afghanistan on the basis that they
were not “disinterested”, had abused its discretidnbelieve it would be an abuse of
discretion for the Tribunal to considall Government hearsay and at the same time dény
hearsay tendered by the detainee” (emphasis innaljg Nevertheless, the legal advisor
decided that there was “no reason for us to tubtirad eye to reality when reviewing the
Tribunal’s decision”. Because it was “extraordihariunlikely” that the Afghanistan
government would facilitate such witness testimahg, CSRT'’s error was “an error without
an effective solution”. The legal advisor furthested that “the evidence to support the
detainee’s classification as an enemy combatantr@latvely small.” Nonetheless, he found
that “it is not the role of the legal advisor t@wsed-guess the tribunal’s decision”. He let the
“enemy combatant” decision staffd.

The legal advisor forwards the record to the CSRiedor who can either approve the
decision of the tribunal or send the case backuither proceeding®? On the day of the first
CSRT panel hearing, the Pentagon again emphadia¢dthe legal advisor will forward a
recommendation to the Convening Authority, Rear Adames McGarrah, who will either
approve the tribunal’s decision or return the rddorthe tribunal for further proceeding$®.

199 Testimony of Stephen E. Abraham, Lieutenant Cd|di§ Army Reserve, before the Armed
Services Committee, US House of RepresentativeduB62007.

20 \ritten statement of Stephen E. Abraham befordHiliese Armed Services Committee, 26 July
2007 ,http://armedservices.house.gov/pdfs/[FC072607/Almafastimony072607.pdf

201 egal sufficiency review of Combatant Status Revigibunal for detainee #458, 8 March 2005.
292 CSRT procedures, § I(8).

203 First Combatant Status Tribunals conducted at Guamo today. Department of Defense news
release, 30 July 2004ttp://www.defenselink.mil/releases/release.asggaseid=7593
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The government’s October 2007 brief to the US Supr€ourt suggests that this “review by
a higher authority” is an indicator of the strormgtections offered by the CSR¥" In fact, it
opens the door to repeat proceedings, highlightomgcern about command control over the
scheme. A study of CSRT records revealed that least three cases, detainees were initially
found not to be “enemy combatants” before theiesasere subjected to repeat proceedings,
in the absence of the detainees, and they werentlets to be “enemy combatants®.

A US Army Major, a military lawyer, who sat on 4BRT panels, has indicated that in six of
these hearings “there was a unanimous decision ttieatdetainee was a Non Enemy
Combatant (‘NEC’). In all of these NEC cases, ttmmtand directed that a new CSRT be
held or the original CSRT was ordered reopene@alth of those cases, the ‘new evidence’
that was presented was in fact a different conclusatelligence finding, which was not
justified by the underlying evidencé® The Major has described command influence over
the CSRT process, including in relation to casedighur detainees. Some of these detainees
had been found not to be “enemy combatants”, whiteers had been affirmed as “enemy
combatants” based on “evidence that was essentinlgame. Briefings were held for CSRT
members, in which intelligence officials “attemmi]¢o explain why the CSRT panel was
mistaken in finding the person to be an NEC”. Th® Army Major has recalled another
meeting, in which the OARDEC Director, Rear Admilaimes McGarrah, participated: “The
conference was to discuss NEC findings in UighwesaThe Admiral expressed the desire to
obtain more uniformity of result across the speutnf those case$®”

In the case of Libyan national Abdul Hamid al-Glawz, reportedly handed over to US
custody by Afghan forces in late 2001 in returnddsounty, the CSRT determined that there
was no basis on which to conclude that he shoulddssified as an “enemy combatant”. Lt.
Col. Stephen Abraham was on the panel that maded#dision, and has said that he was not
assigned to another panel after this determinatibrCol Abraham continues,

“I subsequently learned, based on the governmefaicsual return in Mr Al-
Ghazawy'’s [sic] habeas corpus case, that he wgscted, without his knowledge or
participation, to a second CSRT panel two monther lthat reversed my panel’s
unanimous determination that he was not an enemmpatant. | also learned that this
particular panel, Panel 32, also reconsidered emersed the finding of Panel 18 that
detainee ISN#250, Anwar Hassan, also known as iAlihis court filings, was not
properly designated as an enemy combatant [se&/be&do it appears that Panel 32
was convened precisely for the purpose of ovemgrrprior findings that were
favourable to the detainee$®

294 Boumediene v. BusBrief for the respondents, in the US Supreme €@urtober 2007.

%5 No-hearing hearings. CSRT: The modern habeas c8rpuasanalysis of the proceedings of the
government’s Combatant Status Review Tribunalsien@namoMark Denbeaux and Joshua
Denbeauxhttp://law.shu.edu/news/final_no_hearing_hearinggsort.pdf

2% Hamad v. GatesResponse to omnibus motion to stay orders taéltified index of record. In the
US Court of Appeals for the DC Circuit, 4 Octob@02, Exhibit A.

27 bid. (See also case of Ali Mohammed, below).

28 \Written statement of Stephen Abraham before thesddArmed Services Committee, 26 July 2007,
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As a leading US lawyer put it, “unlike in a convenal hearing, where the tribunal listens to
the evidence and then announces its result, inRIC®e superiors announce the result, and
then convene a hearin®If the result is ever not to the liking of the suprs, they can
order a new hearing.

5.2 Not a competent tribunal; an absence of remedy

This Order [establishing CSRTSs] is intended solelimprove management within the
Department of Defense concerning its detentiomefrey combatants at Guantanaiio

Under international law, not only must the triburibht reviews the lawfulness of the
detention be independent and impartial, it mustdrapetent. A competent court is one that
has jurisdiction over the detainee, can determimgel¢gality of the detention and has the
authority to order the release of the detaineledfdetention is found to be unlawful.

On the question of jurisdiction, the UN Human Rgl@ommittee has concluded that “the
jurisdiction of military courts over civilians isoh consistent with the fair, impartial and
independent administration of justicg” Principle 11 of the draft UN Principles governing
the administration of justice through military witals, submitted to the UN Human Rights
Commission by the UN Special Rapporteur on thisies® the Sub-Commission on the
Promotion and Protection of Human Righisvides that

“In all circumstances, anyone who is deprived af ¢ni her liberty shall be entitled to
take proceedings, such as habeas corpus proceghlgigss a court, in order that that
court may decide without delay on the lawfulneshisfor her detention and order his
or her release if the detention is not lawful. Tiyht to petition for a writ of habeas
corpus or other remedy should be considered assomqa right, the guarantee of
which should, in all circumstances, fall within tlexclusive jurisdiction of the
ordinary courts. In all circumstances, the judgestrbe able to have access to any
place where the detainee may be héld.”

The CSRT is not competent to review the lawfulnekshe detention, but instead only
competent to review “enemy combatant” status. Meeeoit cannot order the release even if
it finds the detainee not “properly” classified endts narrow remit. This limitation is

incompatible with the express requirements of &@4) of the ICCPR. The Human Rights
Committee has affirmed that “what is decisive foe tpurposes of [art. 9(4)] is that such
review is, in its effects, real and not merely fainBy stipulating that the court must have the
power to order release ‘if the detention is notfldarticle 9, paragraph 4, requires that the
court be empowered to order releadE” This requirement is also embodied in other

299 Joseph Marguliessuantanamo and the abuse of presidential po®&non and Schuster (2006), p.
166. Joseph Margulies was the lead lawyer for #igipners inRasul v. Bush

20 CSRT Order. §j.

21 Human Rights Committee, concluding observatiorsuPUN Doc. CCPR/CO/70/PER, 15
November 2000, para. 12.

22N Doc. E/CN.4/Sub.2/2006/58, 13 January 2006.

213 A v. Australia UN GAOR, 59" Session, UN Doc. CCPR/2/59/D/560/1993 (1997).
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international instruments. For example, Article f7tlwe American Convention on Human
Rights requires that angerson deprived of their liberty “shall be entitlem recourse to a
competent court, in order that the court may degiitbout delay on the lawfulness of his
arrest or detention and order his release if thesaor detention is unlawful” (art. 7.8¥.
Judicial review of CSRT decisions under the Detieecatment Act does not resolve this
shortcoming. As a UN Special Rapporteur has poibtgd “the most that a reviewing court
may do is to order reconsideration of a [CSRT] siedi, not release®™®

A detainee’s indefinite detention may continue eaedter a CSRT determination that he is
“No Longer Enemy Combatant” (NLEC}® Even the detainee may not be told for a
protracted period that he has been “cleaféd’Although the authorities stated that it would
be a “matter of days or weekscertainly not a long time” for NLECs to be reledideom
Guantanamo, this was far from the ca¥d¢=or example, three of the 38 detainees found to be
NLECSs in the initial round of CSRT determinationki@h ended in March 2005 were still in
Guantanamo 20 months later, “pending diplomaticudisions regarding their releasg®.
The government has argued that such delays ardigoblst as part of “the Executive’s

necessary power to wind up wartime detentions iareerly fashion??°

International law, including the ICCPR (article R.Brovides for the right to a remedy to
persons who claim a deprivation of rights. Howevemedies here remain entirely within the
executive branch and releases from Guantanamo mhaftéoreign policy rather than of due
process, as is written into the CSRT Ordéilo date, not a single release or transfer of a
detainee has been by judicial oré@r.

21“The USA is a signatory to the American ConventarHuman Rights and as such it is under an
obligation not to do anything to defeat the obgentl purpose of the treaty pending its ratification
decision (Article 18, Vienna Convention on the LafiT reaties).

215 Report of the Special Rapporteur on the promadioth protection of human rights and fundamental
freedoms while countering terrorism. Advanced EtN@rsion, 25 October 200@p. cit, para. 14.

216 A “Kafkaesque term [which] deliberately begs theestion of whether these [detainees] ever were
enemy combatantsQassim v. Bustop. cit

274f the detainee has been determined to no lobgatesignated as an enemy combatant, he shall be
notified of the Tribunal decision upon finalizatiohtransportation arrangements or at such ednfrer

as deemed appropriate by the Commander, JTF-GT@OSRT procedures, § 1(10).

218 gpecial Department of Defense briefing with Naegi@tary Gordon England, 8 September 2004,
http://www.defenselink.mil/transcripts/transcrigipx ?transcriptid=2362

219 Declaration of Karen L. Hecker. 3 November 20D&her v. BushRespondents’ response to order
to show cause and motion to dismiss petition fontved jurisdiction or, in the alternative, to tréeis
petition to the US Court of Appeals for the Distiaé Columbia Circuit, 6 November 2006. The three
detainees, Zakirjan Asam (Uzbekistan national)alhlMuhammed Saleem (Egyptian) and Fethi
Boucetta (Algerian), who received NLEC status urtderCSRT scheme between 20 December 2004
and 29 March 2005, were eventually sent to Albaniar around 16 November 2006.

220 5assim v. Bushvlemorandum, US District Court for the District@blumbia, 22 December 2005.
221 The Order states that upon an NLEC determinatienPentagon shall advise the State Department
“in order to permit the Secretary of State to cdamaitk the transfer for release to the detainealaity
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The absence of independent judicial involvemerthis process has a number of implications
with respect to the protection of other rights. Egample, the US administration maintains a
policy of using “diplomatic assurances” when tranghg a detainee to a state where there is
substantial risk that the detainee will be subgdtetorture or other ill-treatment. Lack of
judicial involvement in these transfers and ontteatment of returned detainees increases the
risk that detainees will be transferred to humayhts violations elsewhefé& For example,
after nearly five years in untried military custoalyGuantanamo, on 17 June 2007 Abdellah
al Hajji was transferred to the custody of the Biam authorities and was allegedly subjected
to ill-treatment after his arrival in Tunisia. Hi$S habeas corpusawyer was not notified of
his transfer until after it had been carried Bfiflust as a CSRT does not have the authority to
order the release of a detainee, it cannot preaemansfer of a detainee to human rights
violations elsewhere, ensure legal representatothke detainee, or order investigations into
a detainee’s allegations of torture or ill-treatmen

Article 9(4) of the ICCPR “must be interpreted tityeand expansively®® As already noted,
the right to go to a court to challenge the legaidit one’s detention not only protects against
arbitrary detention, but also against other violagi of fundamental human rights, including
enforced disappearance, torture and other crudlunian or degrading treatment or
punishment. The scope of judicial review clearlysmmbe wide enough to allow for an
examination of all the conditions essential for filwdetention. To do otherwise is for the
courts to nurture a climate of impunity.

As a flexible procedure that protects against wexi@iolations of fundamental human rights,
not only arbitrary detention, the reviewing tribunaust be able to provide remedies beyond
release. Under Article 2.3 of the ICCPR, a statsstnaunsure that any person whose rights
under the treaty are violated — including violatiarf Article 9.4 — “shall have an effective
remedy, notwithstanding that the violation has beemmitted by persons acting in an
official capacity”?? Such access must be to an “effective judicial dyheas required by the

of citizenship or other disposition consistent wittmestic and international obligatiozaisd the

foreign policy of the United State@mphasis added). CSRT Order, § i.

222 Although see case of David Hicks, note 8.

22 Diplomatic Assurances — No protection against Tiertand Ill-treatmentAl Index: ACT
40/021/2005, 1 December 200Bttp://web.amnesty.org/library/index/engact4002100

224 See Amnesty International Urgent Action, Al Ind&DE 30/005/2007, 20 June 2007
http://web.amnesty.org/library/Index’ENGMDE300052@Mhd update issued on 23 July 2007,
available ahttp://web.amnesty.org/library/Index’ENGMDE3000620®ee alscAlhami v. BushUS

DC District Court, 2 October 2007 (Issuing injulnctito prevent the US government from forcibly
sending Mohammed Rahman, a Tunisian national alggaptured by Pakistani bounty hunters,
handed over to the USA and transported to Guantdnbatk to Tunisia, on the grounds of the “grave
harm” that he could face in Tunisian custody (t@tand denial of adequate medical care for his
serious health problems). The judge ruled that#dse should be held at least until the SupremetCour
decided the jurisdictional question relatindhetbeas corpus) theBoumedienease.

225 A v. Australia op. cit(Mr Bhaggati concurring).

2% |n an authoritative interpretation, the UN Humagh®s Committee has said: “Article 2, paragraph 3,
of the Covenant requires a State party to the Cavetio provide remedies for any violation of the
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UN Basic Principles and Guidelines on the Righa tRemedy and Reparation for Victims of
Gross Violations of International Human Rights Lamd Serious Violations of International
Humanitarian Law, adopted by consensus by the UNetz¢ Assembly in December 2005.
These spell out the obligations in relation to rdynand reparation in some defAil.

Under Principle 12, “obligations arising under migtional law to secure the right to access
justice and fair and impartial proceedings shalfrdféected in domestic laws”. The CSRTSs,
the Detainee Treatment Act, and the Military Consiaiss Act fail to comply with this
obligation. The CSRTs lack the power of remedydass the narrow judicial review under
the DTA. Thehabeasstripping provisions of the MCA are incompatibléttwinternational
law, as is the provision that, except for reviewdemthe DTA, “no court, justice, or judge
shall have jurisdiction to hear or consider anyeotaction against the United States or its
agents relating to any aspect of the detentiomstea, treatment, trial, or conditions of
confinement of an alien who is or was detainedhgylnited States and has been determined
by the United States to have been properly deta@rsedn enemy combatant or is awaiting
such determination.”

The Basic Principles and Guidelines must be applked interpreted “without any
discrimination of any kind or on any ground, witha@xception” (Principle 25). The CSRT
system fails in this regard (see below). Statesoafiged to provide victims with equal and
effective access to justice” and to “provide effeet remedies to victims, including
reparation” (Principle 3(c, d)). Reparation shotalkle the form of “restitution, compensation,
rehabilitation, satisfaction and guarantees of regretition” (Principle 18).

Restitutionshould, whenever possible, restore the victimh® driginal situation before the
violation occurred. This may include “restoratiofi ldberty”. Compensationshould be
provided for any economically assessable dam@ghabilitationshould include medical and
psychological care as well as legal and socialisesvSatisfactionmay include effective
measures aimed at the cessation of violationsjgapblogy, and judicial and administrative
sanctions against persons responsible for thetioak Guarantees of non-repetiticshould
include ensuring that “all civilian and militaryqareedings abide by international standards of
due process, fairness and impatrtiality”, strengtigethe independence of the judiciary, and
reviewing and reforming laws contributing to thelations (Principles 19-23).

Asked whether there would be any compensationdople who had been detained for years
before being found to be NLECs, Navy Secretary Gorngland in his capacity as overseer

provisions of the Covenant. This clause is not meet in the list of non-derogable provisions in
article 4, paragraph 2, but it constitutes a tredfyjgation inherent in the Covenant as a wholer&v
a State party, during a state of emergency, atitetextent that such measures are strictly reqiiyed
the exigencies of the situation, may introduce stdjients to the practical functioning of its proasdu
governing judicial or other remedies, the Statéypaiust comply with the fundamental obligation,
under article 2, paragraph 3, of the Covenant deige a remedy that is effectivé&seneral Comment
29, States of emergency (Article 4). UN Doc: CCPR1CRev.1/Add. 11, 31 August 2001, para. 14.
2’ GA RES. 60/147 16 December 2005.
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of the CSRT scheme replied, “I wouldn’t think £8®Article 9.5 of the ICCPR requires that

“Anyone who has been the victim of unlawful arrestdetention shall have an enforceable
right to compensation”. Apologies have not beauésl either. Sayed Abassin, an Afghan
taxi driver, was released from Guantdnamo in ApBI03 after a year in US custody. Like

others, he was made to sign a statement that h&dwat have any involvement with the

Taleban oml-Qa’ida, despite the absence of any evidence of previouiement?

The treatment to which detainees have been subjeetenforced disappearance, secret
detention, secret transfers, torture or otherrdétment, unfair trial procedures — are
unchallengeable in the CSRT system. This leavesi¢ainees not only without remedy for
past violations, but exposed to future abuse. TB&T is an aspect of the absence of
accountability that has characterized US conduthen‘war on terror”. It is anathema to full
and effective judicial review. On the question @éls, not only can the CSRT not provide
remedial action for detainees held in indefinite@xive detention, including ordering the
release of the detainee or the initiation of faialtproceedings, confirmation of “enemy
combatant” status leaves the detainees exposeadai trial by military commissioA®

Denial of habeas corpuslenies justice to the victims of terrorism, by édfiditely delaying
and jeopardizing fair trials, and to those accuseghtly or wrongly, of involvement in
terrorism?** The CSRT is a tool of this injustice.

228 gpecial Department of Defense briefing with Naegi@tary Gordon England, 8 September 2004,
http://www.defenselink.mil/transcripts/transcrigipx ?transcriptid=2362

22 5eeUSA: The threat of a bad example: Undermining inéional standards as ‘war on terror’
detentions continyeAugust 2003http://web.amnesty.org/library/index/engamr51114200

230 Amnesty International has concluded that thistarii commission system fails to comply with
international fair trial standards. SE8A: Justice delayed and justice denied? Trialseurtle

Military Commissions A¢tMarch 2007pp. cit. A CSRT determination that a detainee is “no longer
enemy combatant” means that he is no longer edidin trial by military commission under the MCA.
#1When Khalid Sheikh Mohammed, described by the B&gment as the “mastermind” behind the
attacks of 11 September 2001 was arrested in RakistMarch 2003, he was not brought to trial in US
federal court (where he had previously been indi¢tieut instead put into secret CIA detention far t
next three and a half years. Three days afterrhéstathe US Attorney General said that “Khalid
Sheikh Mohammed'’s capture is first and foremoshgailigence opportunity”. 4 March 2003.
http://www.usdoj.gov/archive/ag/testimony/2003/088denatejudiciaryhearing.hirA leaked FBI

email dated 5 December 2003 referred to “tortucan&ues” that had been employed by Department
of Defense interrogators against a detainee at@namo, and noted that the FBI's Criminal
Investigation Task Force believed that the techesquad “destroyed any chance of prosecuting this
detainee”. For email, séetp://www.aclu.org/torturefoia/released/FBI.12 15887 7.pdf See alsorBI
working to bolster Al Qaeda casds Angeles Times, 21 October 2007 (“The FBlugetly
reconstructing the cases against Khalid Shaikh Mohad and 14 other accused Al Qaeda leaders
being held at Guantdnamo Bay, Cuba, spurred inlgydtS concerns that years of CIA interrogations
have yielded evidence that is inadmissible or tmatversial to present at their upcoming war ceme
tribunals...”).
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5.3 No meaningful way to confront government inform ation

The CSRT relies on a black box of information piediby the military and withheld from the
prisoner, who must confront this unseen informatidthout counsel. The military controls
what information passes into the box, and ordeesttiibunal to presume that information to
be correct. While a prisoner may add his contracg@unt, it is not likely to be different from
the information the military has already heard atidcounted. Moreover, there is no
meaningful opportunity for the prisoner to gathedgresent contrary eviderfée

For two years, from a month before oral argumentthe US Supreme Court in tiasul
case in April 2004, to six weeks after oral argutaen theHamdancase in March 2006, the
Pentagon’s announcements relating to detaineeféranffom Guantdnamo emphasized that
“the circumstances in which detainees are appredtermhn be ambiguous, and many
detainees are highly skilled in concealing thehttat® The undoubted “ambiguity” of the
circumstances of many of the detentions undersabeesmperative of independent judicial
scrutiny of them. Sudanese national Adel Hassanadafor example, told his CSRT in 2004
that he had been arrested in his bed at his hdus8@ in the morning of 18 July 2002 in
Pakistan, where he worked as a hospital administrat

“l woke up and found myself in front of policemerorih the Pakistani Intelligence
pointing their weapons in my face like | was in aam or a disturbing
nightmare...And with them was a tall man who did leatk Pakistani which | think
he was American... [T]hey took me and detained mgilnfor six months and ten
days. Later | was moved to Bagram and then to €tib& assure you that | did not
and don’t pose a threat to the United States govent, and | have no enmity
towards them and | never was with any organizatioany group that was planning
to disarray the US government... This classificatitbme as an enemy combatant is
an injustice”.

The CSRT found Adel Hassan Hamad to be an “enemmbatant”. One of the three CSRT

panelists had dissented against the affirmatiofeoémy combatant” status. This US Army

Major argued that the unclassified information uagdinst Adel Hassan Hamad “amounts to
saying that the Detainee is an enemy combatantubeche was employed by NGOs that

232 Joseph MargulieGuantanamo and the abuse of presidential paf2606),0p. cit, p. 169.

Z33E g. news releases on: 18 May 2006, 9 Februar§,ZD0lovember 2005, 3 November 2005, 1
October 2005, 12 September 2005, 22 August 2003uB02005, 26 April 2005, 19 April 2005, 12
March 2005, 7 March 2005, 16 January 2005, 22 Sdpte 2004, 18 September 2004, 2 August 2004,
27 July 2004, 8 July 2004, 2 April 2004, and 15 8/&2004. From June 2006, five days before the
Supreme Court’slamdanruling, the Pentagon’s public message switchetitatetermination about
the continued detention or transfer of a detaisd®sed on the best information and evidence &laila
at the time, both classified and unclassified”s thivitched again from March 2007, as the Supreme
Court was considering whether to take Buwaimedienehallenge to the MCA, to “[the transfer]
underscores the processes put in place to ass#sidividual and make a determination about their
detention while hostilities are ongoing — an unpdemted step in the history of warfare”.

%4 He has alleged that in Bagram he was beatenrigetoby dogs, stripped, humiliated by guards,
subjected to forced standing, sleep deprivationtange of shackles that left him with leg injuries
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provided some support for ‘terrorist ideals andsest and because he ‘came into contact’
with al Qaida members” and “fails to even staj@iena faciecase that he has been properly
classified as an enemy combatant”. The disse@®BT member characterized the outcome
as “unconscionable” and argued that “the Detairssedonstructively been denied his right to
prepare and participate in the Tribunal. The Detirtould not prepare for an overall
allegation that he is an enemy combatant whenuppasting allegations do not even qualify
him as an enemy combatant”. Even after taking atoount the classified evidence, the
dissenting officer considered that Adel Hamad heenb‘improperly classified as an enemy
combatant®® In 2007, Adel Hassan Hamadisbeaslawyers located the Army Major who
had dissented in their client's casf@his reservist, a military lawyer who worked as a
prosecutor in civilian life, revealed that “in Mrakhad’'s CSRT tribunal proceeding, the
tribunal members had very little discussion oféh@ence in his case®®

Many of the Guantanamo detainees were not capiaradned combat but handed over to
the USA by Pakistani and Afghan agents in returrbfunties. A month after the invasion of
Afghanistan, the US Secretary of Defense said“thathave large rewards out, and our hope
is that the incentive — the dual incentive of hedpio free that country from a very repressive
regime and to get the foreigners in the al Qaedaobuhere, coupled with substantial
monetary rewards, will incentivize... a large numbgpeople to begin... looking for the bad
folks... We have leaflets [advertising the rewards] that drepping like snowflakes in
December in Chicagd®’ A study of CSRT records andabeas corpugetitions by the
National Journal concluded in 2006 that

“a high percentage, perhaps the majority, of th&-&@d men now held at
Guantanamo were not captured on any battlefieldi &he majority were not
captured by US forces but rather handed over byamseeking Pakistanis and
Afghan warlords and by villagers of highly doubtfidliability. These locals had
strong incentives to tar as terrorists any anéabs they could get their hands on as
the Arabs fled war-torn Afghanistan in 2001 and 206°

Paying for detainees undoubtedly increases theofiskbitrary detention and heightens the
need for independent judicial scrutiny. Even claidiwere not exempt from this form of
handover. Chadian national Muhammad Hamid al Qarfaniexample, was arrested in a
mosque in Karachi in Pakistan in October 2001 atréported age of 14. He has said that he
was sold “to the Americans for $5000”. He was tat@Afghanistan in late November 2001,
before being transferred in early January 2002 taranamo, where he remains after a

2% Unclassified transcript of CSRT.

2% Hamad v. GatesResponse to omnibus motion to stay orders taéltified index of record. In the
US Court of Appeals for the DC Circuit, 4 Octob@&02, Exhibit A.

237 Department of Defense news briefing — Secretany$teld, 19 November 2001, transcript at
http://www.defenselink.mil/transcripts/transcrifgp ?transcriptid=2444Examples of leaflets
available ahttp://www.psywarrior.com/afghanleaf40.htfel.g. “Get wealth and power beyond your
dreams. Help the Anti-Taliban forces rid Afghanistd murderers and terrorists”).

3 Stuart TaylorFalsehoods about Guantanamand Corine HeglandGuantanamo’s gripEmpty
EvidenceWho is at Guantanamo Balational Journal, 3 February 2006.
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CSRT affirmed his “enemy combatant” status in 20@ten he had just turned 18 and after
more than three years in custody.

All persons deprived of their liberty must be infard, at the time they are taken into custody,
of the reasons for their detentibfiThis requirement has typically been breached. dwby

did CSRTs begin somigvo and a half yearsfter the detentions began, detainees still only
had access to unclassified information used to @adppis designation as an “enemy
combatant”. The have had no access to or righhtwledge of any classified information
used against him, as the following dialogue atab@4 CSRT of Mohammed Ahmed Salam,
a Yemeni national arrested by Pakistani policeata 001 or early 2002 and handed over to
the USA, illustrates:

Detainee: | have a question. If there is classiéglence to be presented, it should
be presented in front of me, so | can see it, aaklensure it is correct. Is that possible,
or no?

Tribunal President: | understand your request, ind not possible as it is not
releasable to you. And | stated earlier that wedithave the authority to change that
classification...

Detainee: Yes, but maybe this evidence is a lie.
Tribunal President: Yes, | understand your coné&m.

In similar vein, Abdul al Hilal said to his CSRTIf'S not fair for me that you mask some of
the secret information. How can | defend myself.is linfair that the government is going to
be talking about me, and | don’t have an attornégy”its October 2007 brief to the US
Supreme Court in thBoumedienease, the government notes that “in most castssitied
information “formed part of the basis for the gaweent's determination that they were
enemy combatants”, and rejected as a “startlingpgmition” that a detainee should know
what that information waé®*

Principle 11 of the draft UN Principles governingetadministration of justice through
military tribunals emphasises the need for stioithtions on military secrecy:

“The rules that make it possible to invoke the segrof military information should
not be diverted from their original purpose in aortte obstruct the course of justice
nor to violate human rights. Military secrecy niag/ invoked, under the supervision
of independent monitoring bodies, when it is diyiciecessary to protect information
concerning national defence.”

239 Article 9.2, ICCPR; Principle 10, UN Body of Priptes for the Protection of All Persons under
Any Form of Detention or Imprisonment.

240 Mohammed Salam asked for his brother to be a wstrithe CSRT found that he was “not
reasonably available” on the grounds that the Yegm@rnment had not responded to the USA’s
request for assistance in locating him.

241 Boumediene v. BusBrief for the respondents, in the US Supreme G@utober 2007.
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However, military secrecy may not be invoked iregitimate circumstances, including
“where measures involving deprivation of libertyeaconcerned”; to “deny judges and
authorities delegated by law to exercise judicietivities access to documents and areas
classified or restricted for reasons of nationalisigy; or “to obstruct the effective exercise of

habeas corpus and other similar judicial remedfés”.

The CSRT plainly serves to obstrubtbeas
corpus and its reliance on classified informatia
entirely kept from the detainee, unrepresen
by legal counsel, violates the detainee’s right
know the basis for his detention. It is th
executive that determines what is classified 8
what is not for the purposes of the CSRT. Thg
is no judicial or any other independent oversig

The military authorities have acknowledged th
“in many cases much of the information abou
detainee is classified® The government has
likewise told the US Supreme Court that “mg
of the CSRT conclusions are based in signific:
part on classified informatiorf** In her January
2005 ruling, Judge Green on the DC Distr
Court noted that in all the cases before her,
CSRTs had “substantially relied upon classifi
evidence?*® In the case of Khalid Bin Abdullah
Mishal Thamer Al Hameydani, for example, th
CSRT, describing the unclassified evidence

the case as “unpersuasive”, relied wholly up

Detainee: Is it possible to see this
[classified] evidence, in order to refute it?

CSRT:The classified information cannot be
made available to you for reasons |of
national security. You may see the
unclassified evidence.

Detainee:The past three years, through all
of my interrogations, the evidence presented
in the Unclassified Summary is basicallyl a
summary of what I've said in the
interrogations before...

| hope this Tribunal is a fair one. I'v
already been classified as an enemy
combatant but from what | know of the
American justice system is that a person is
innocent until they are proven guilty. Right
now, I'm gquilty trying to prove m
innocence. This is something | haven't
heard of in a justice system.

Kuwaiti detainee Omar Rajab Amin, CSRT
hearing, Guantanamo, 1 November 2004.

classified evidence to find that the detainee was

an “enemy combatant”. The detainee did not padieipn the hearing, and his personal

representative presented no evidence and calledtnesses on his behalf. A study of CSRT

records found that more than 14 per cent of detairesked to see the classified evidence
against them. All such requests were deffed.

Under the CSRT regulations, the detainee “shallpbemitted to present evidence and
question any witnesse&” The above study found that the government didpnotuce any
witnesses at any CSRT hearfiid.

242UN Doc. E/CN.4/Sub.2/2006/58, 13 January 2006.

243 gecretary of the Navy, Defense Department spbdigfing on CSRTs, 29 March 2005.
244 Boumediene v. BusBrief for the respondents, in the US Supreme €@urtober 2007.
?%51n re Guantanamo detainee casep.Cit.

24 No-hearing hearings, op. cit.

24T CSRT implementing procedures, § H. 7.

248 No-hearing hearings, op. cit.
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The detainee is allowed to call withesses, but drlseasonably available”. Reasonableness,
as defined under this system, sets a high hurdla fitetainee to overcome. The above study
found that where the witness requested was and#tamee, the request was denied in 74 per
cent of cases. In more than half of the cases wheletainee asked to call a witness for his
CSRT hearing, the witness sought was an indiviehiad was not a fellow detainee held at
GuantanamoAll such requests for a witness from outside the base denied by the US
authorities™*

Mohamed Nechla, an Algerian national seized in Bosmd Herzegovina in January 2002
and transferred to Guantanamo, sought to havaupirgisor with the Red Crescent in Boshia
to testify as a witness at his CSRT. The request demied on the grounds that the withess
“was not reasonably available in that after a geabreasonable diligence the Department of
State could not locate the witness in Bosnia ariy other location®® However, Mohamed
Nechla’'s habeaslawyers in the USA have said that they “easilyated [the witness] by
calling the Red Crescent number listed in the Saajelephone directory®*

Information obtained through torture or other itdtment can be introduced through hearsay
or statements from other detainees held in theco@edetention regime at Guantanamo or
elsewhere. For example, the Pentagon has allegéditining his interrogation, Mohammed
al-Qahtani (see below) “provided detailed inforraatiabout 30 of Osama Bin Laden’s
bodyguards who are also held at Guantanamfdh such circumstances, detainees whose
“enemy combatant” status and continued detentiop degpend on information provided in
such interrogations, would not be in a positiorchallenge it. This is not least because the
details of the interrogations and interrogators Mowvemain classified and therefore
unavailable to the detainee.

According to Lt. Col. Stephen Abraham, who servadadCSRT panel and in the Pentagon’s
Office for the Administrative Review of the Detentiof Enemy Combatants (OARDEC):

“What were purported to be specific statements aift flacked even the most
fundamental earmarks of objectively credible evaderStatements allegedly made by
percipient witnesses lacked detail. Reports presergeneralized statements in
indirect and passive forms without stating the sewf the information or providing

a basis for establishing the reliability or creliippi of the source. Statements of
interrogators presented to the panel offered infe¥s from which we were expected

to draw conclusions favoring a finding of ‘enemyrdmatant™?*®

The detainee is allowed to attend the proceedinggss such attendance would compromise
national security. When classified information @&viewed, in other words, he cannot be

>4 bid.

20 Unclassified summary of basis for tribunal dedisio

51 Boumediene v. BusBrief for the Boumediene petitioners, in the U&me Court, August 2007.
%52 Guantanamo Provides Valuable Intelligence InfoiomatUS Department of Defense news release,
12 June 2005.

23 Statement of Stephen E. Abraham, Lieutenant Colat# Army Reserve, before the Armed
Services Committee, US House of Representativedu&2007 .-
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present. A detainee may elect to participate in @®RT process or may waive such
participation, which many detainees are reporteatee done. Yemeni national Adil Said Al

Haj Obeid Al Busayss declined to participate in @&RT on the grounds that he did not have
anything with which to counter the government'sebrsummary of unclassified evidence

against him, the only evidence he was allowed ¢o ©¢ the 14 “high-value” detainees whose
CSRT hearings were held between 9 March and 28 2p@7, four did not appear at their

hearing. Abu Faraj al-Libi, for example, elected twattend his CSRT hearing on 9 March
2007 because he had “decided that his freedomrisotaimportant to be decided by an

administrative process and is waiting for legalgeexdings”, according to the US military

officer assigned as his “personal representative”.

A number of detainees initially chose to particgpat the CSRT scheme and then changed
their minds. Yemeni detainee Khalid al Qadasi hadimally said that he would participate
and requested his medical records. His “persormksentative” (see below) informed him
that a doctor had “viewed his medical records atated that he could have been a
combatant”. Khalid al Qadasi then decided not foeap at the hearing.

A personal representative can infer that a detal@sedecided to waive participation in the
CSRT by the detainee’s “silence or actions whenRbesonal Representative explains the
CSRT process to the detaine®®.In the case of Khalid al Hameydani, his personal
representative informed the CSRT that “detainees]waresponsive” during a meeting prior
to the scheduled CSRT hearing: “Sat in chair wahddown, did not speak at any time.” The
CSRT decided that “because the Personal Represeriaty explained the Tribunal process
to the detainee, the Tribunal finds the detainedema knowing, intelligent and voluntary
decision not to participate in the Tribunal pro¢e3sie CSRT stated that “no evidence was
produced that caused the Tribunal to question venethe detainee was mentally and
physically capable of participating in the proceeglihad he wanted to do so. Accordingly no
medical or mental health evaluation was requestedtemed necessary.” Under the CSRT
rules, no assessment of any such detainee’s psgibal condition is required, including in
the case of an individual who has been in indefimietention for several years virtually
incommunicado in more than one location, subjetidadrture or other ill-treatment, and now
faced by a culturally unfamiliar administrative iew system about which he has been
advised and which is staffed by members of the saiti@ry forces that are among those that
have violated his human rights.

If the CSRT deems a detainee physically or mentaligble to participate in the process, the
proceedings will be held as if he had chosen ngtarticipate. The determination of this “is

intended to be the perception of a layperson”. TSRT “may direct a medical or mental

health evaluation of a detainee, if deemed appatgtiIn other words, mental or physical ill-

health, possibly brought about by his treatmendatention, may disqualify a detainee from
participation in this, albeit inadequate, processewiew. Independent expert evaluation will

not be sought by the CSRT.

54 CSRT Implementing Procedures, § F(1).
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5.4 Denial of legal counsel

It embodies a realistic recognition of the obvitwgh that the average defendant does not
have the professional legal skill to protect hirhgdien brought before a tribunal with power
to take his life or liberty, wherein the prosecutis presented by experienced and learned
counsel. That which is simple, orderly, and necgsiathe lawyer, to the untrained layman
may appear intricate, complex, and mysterfdus

At his CSRT hearing in October 2004, a year analadfter he was taken to Guantanamo,
the first words Afghan national Mohi Bullar said ieé'Please tell me when it's my turn to
speak, because | don’'t know what is going on héfés.last were: “I was not Taliban. | was
not against the Americans. | was a bus driver. \Aftmyl still here? | want to go home.” The
CSRT affirmed his “enemy combatant” status.

Thousands of miles from home, perhaps already riedafor years or traumatized by their
experiences in custody, detainees facing indefuhdiention without charge or trial and little
meaningful ability to challenge the governmentfmimation against them, are denied access
to legal counsel for the unfamiliar and unfair CS&Btem that will determine their future.
As already stated, a CSRT decision can potentra#ign a life prison sentence for a detainee.
Under international law, even those accused of esiragainst humanity, war crimes or
genocide, have the right to access to counsel inatedg upon detention and during the
investigation stage of the caS&.lf they are brought to trial and convicted, thecd a
maximum sentence of 30 years imprisonment, minygiare spent in pre-trial detentidr.

The USA criticizes other countries fg Detainee: Does this tribunal follow the laws of the
denying detainees access to of leq United States?
counsel. In its most recent report 4 csRT:Yes.

Myanmar, for example, the Stat
Department reports that “There is n
provision in the law for judicial

determination of the legality of
detention, and the governmer Qatari national Jarallah al-Marri, CSRT hearing,
routinely used arbitrary arrest an Guanténamo, 30 October 2004. He Subsequently daplle
incommunicado detention...The to questions with “no comment” and was affirmecaas
government continued to arrest af “enemy combatant”. He remains in Guantanamo

detain citizens for extended periods

without charging them, often under the Emergency &cl950, which allows for indefinite
detention... The government regularly refused detartbe right to consult a lawyer, denied
them or their families the right to select indepemidlegal representation, or forced them to
use government appointed lawyefS8®Ilts entry on lIsrael reports that Israel's “lllegal

Detainee:Based on this, | don’t understand or | domn’t
know who makes the laws, and because of this || will
require a lawyer. | have nothing to say here.

2% johnson v. Zerbs804 U.S. 458 (1938).

256 Rome Statute of the International Criminal CoArtjcle 55.2

%7 bid., Article 77.1(a) and Article 78.1.

%58 Country Reports on Human Rights Practices — 2@@ma. US State Department (March 2007),
http://www.state.gov/g/drl/rls/hrrpt/2006/78768.htm
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Combatant Law” allows for detainees to be held dprto 14 days without access to a
259

lawyer:

The administration claims that its war paradigmtifies its approach to legal counsel, with
the Pentagon maintaining that “We have affordediidees at Guantdnamo with greater
access to attorneys than any other combatantsihigitory of warfare®® Under the CSRT
procedures “the detainee shall not be representel@édal counsel but will be aided by a
Personal Representative who may, upon the detairadettion, assist the detainee at the
Tribunal”?** The government-selected Personal RepresentatéJiS military officer, who
cannot be a lawyer, and whose relationship withdiinee is not confidential. Indeed, the
Personal Representative can be obligated to diolgge CSRT any information provided by
the detainee. This includes details of the deté&snmesponse to being asked to choose whether
to participate in the CSRT scheme or not. Thushim ¢ase of Yemeni detainee Abd al
Rahman al Jallil, his personal representative intat the CSRT that the detainee “rambles
for long periods and does not answer questionsha$eclearly been trained to ramble as a
resistance technique... This detainee is likely taliseuptive during the Tribunaf®” At the
CSRT hearing, the following dialogue occurred betwehe detainee and the Tribunal
President:

Detainee: Why have | been here for three years? Wawe | been away from my
home and family for three years?

CSRT: That is what we are trying to determine today

Detainee: Why did you come after three years? Wasnk it done much sooner after
my arrest?

CSRT: | cannot answer to what has happened inabe.p
Detainee: Why | am not allowed freedom here?
CSRT: Because you have been classified as an ecamiyatant.

Detainee: How can they classify me as an enemy atant? You don't have the
right documents.

CSRT: That is what we are here to determine.

Detainee: For three years | haven't been treatey veell because of wrong
information. Would you let that happen to you? Wit be your position if you find
out what happened to me was based on wrong infamand | am innocent?

CSRT: Your current conduct is unacceptable. If ykeep interrupting the
proceedings, you will be removed and the hearinboaintinue without you.

29 bid. Israel and the Occupied Territori@stp://www.state.gov/g/drl/rls/hrrpt/2006/78854.htm
%0 Gitmo ruling clouds attorney acceddiami Herald, 22 September 2007.

1 CSRT procedures, § F(5).

%62 Detainee Election Form, 27 September 2004.
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In her 2005 ruling finding that the CSRT scheme watsir, District Court Judge Joyce Hens
Green pointed out that “there is inherent risk dittte corresponding benefit should the
detainee decide to use the services of the PerRemaiesentative® Yet the government
maintains that the “personal representative fulitene of the most important functions of
counsel”?®* A study of CSRT cases, has found that in 78 pet ckoases, the detainee and
his Personal Representative met only once, and jme® cent of these cases their meeting was
less than two hours. In a third of cases, the mgdtsted for less than half an hour (this
included the time needed for interpretatiéfy).

Under international law and standards, a detainast mot only be able to challenge the
lawfulness of their detention in an independenparnial and competent court, he or she must
have access to legal counsel for assistance inisg.dIn its concluding observations in 2006
on the USA’s compliance with its obligations undlee ICCPR, in relation to the right of
Guantanamo detainees to such judicial review uad@ile 9(4) of the treaty, the UN Human
Rights Committee found that “access of detaineesotmnsel of their choice... should be
guaranteed in this regard® The UN Basic Principles on the Role of Lawyersuigg
governments to respect the right of anyone deprofedeir liberty, “with or without criminal
charge”, to have prompt access to and confideasisistance of a lawyer, and to be informed
of that right (Principles 5, 6, 7 and 8). Under Brénciples, it is the duty of lawyers to assist
their clients “before courts, tribunals or admirasive authorities, where appropriate”
(Principle 13c). It is the duty of governments tasere that the lawyer has “access to
appropriate information, files and documents inrtpessession or control in sufficient time
to enable lawyers to provide effective legal aasiseé to their clients” (Principle 17).
Principle 17 of the UN Body of Principles for theokection of All Persons under Any Form
of Detention or Imprisonment requires that “a detdi person shall be entitled to have the
assistance of a legal counsel”. If he cannot af@rthwyer, he has the right to have one
assigned to him free of charge. Under Principle a8detainee “shall be entitled to
communicate with his legal counsel”, and “adeqtiate and facilities” to do this.

The absence of legal representation for the CSREgss may form part of a detainee’s
decision not to participate in the proceedingshim atmosphere of mistrust among detainees
that has been generated by their treatment oveydhes. In the case of Faiz Mohammad
Ahmed Al Kandari, for example, he initially electénl attend his CSRT hearing. After he
learned that the CSRT had denied his request fomom-detainee witnesses to testify on his
behalf, he changed his mind. When informed thatdhcision could be revisited, he declined
to have any participation in the scheme. Accordinbis personal representative, Al Kandari
“stated he did not believe the Tribunals were egal he was electing to wait until an attorney
represented him. He also stated he thought thisavagk to get him to talk”. Algerian
detainee Saiid Farhi decided not to participatthhénCSRT scheme, according to his personal
representative, “because he does not believeBaSRT process is real. He believes that it

531n re Guantanamo detainee cases, op. Cit

24 Boumediene v. BusBrief for the respondents, in the US Supreme G@utober 2007.
255 No-hearing hearings, op. cit

%6 Concluding observations on US@yp. cit, para. 18.
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is a joke and that his case has been pre-decid&diudi national Abdul Rahman Shalabi
declined to participate in the CSRT process aftaditating that he did not trust the [personal
representative] as he did not know him, did nastttbe process as it is another game that the
US is playing”. According to Yemeni detainee Moleghal Edah’s personal representative,
the detainee initially refused to talk to him, suibsequently explained that he had decided
not to speak “because of some previous bad expeseanith interrogators”. At their meeting

in October 2004, the personal representative timidthat the CSRT was a “legal process and
that it may be to his advantage to speak at Hmrnal’. As noted above, however, the
authorities have repeatedly stated that the CSRioisa legal proceeding. Mohammed al
Edah, arrested on a bus in Pakistan, was confiameeth “enemy combatant”.

Denial of access to counsel has formed part of ercoce regime aimed at extracting
information from detainees. The administration peserally viewed lawyers as obstacles to
its “war on terror” detention regime. In Yaser Haimccase, for example, the executive
sought to persuade the courts to allow Hamdi tinddd incommunicado. To provide legal
representation, it argued, would be to break tlemtiouous” interrogation cycle (see below).
The Pentagon stated that it only allowed Yaser Haockess to counsel after two years of his
incommunicado detention because it had “completeihielligence collection” from hirff!

The government maintains that “just as the [Guantéj detainees have no constitutional
right to counsel, there is no right on the partaifinsel to access to detained aliens on a secure
military base in a foreign country®®

The administration has displayed antipathy towdadg/ers given access to the Guantdnamo
detainees after tHeasulruling, as reflected in barely concealed attacksuch counsel. Ina
recent brief, for example, the government suggestatithe lawyers had “caused unrest on
the base by informing detainees about terrorigtck#t and other incidents”, including the
“abuse at Abu Ghraib prison”. The resulting unrestcording to the government, “has
resulted in riots, violence, hunger strikes, anididas”.?®® A response filed by counsel for
the detainees speaks for itself:

“It is not imprisonment without charge, it is noblisary confinement of men
approved for release, it is not five years in cades not ridicule while men pray that
causes unrest — it is lawyers. This is the singdstrignorant and offensive statement
in [the government’s] brief?*

The US Supreme Court said in lamdi decision Yaser Hamdi“unquestionably has the
right to access to counsel in connection with thebpas corpysproceedings®™ In the case

67 Department of Defense announces detainee alloneba to lawyer, 2 December 2003,
http://www.defenselink.mil/releases/release.asggaseid=5831

28 Bismullah v. GateBrief for Respondent addressing pending prelimimaotions. In the US Court
of Appeals for the DC Circuit, April 2007.

29 Bismullah v. GatesBrief for Respondent addressing pending prelimimaotions. In the US Court
of Appeals for the DC Circuit, April 2007.

20Bjsmullah v. Gates / Parhat v. Gatgetitioners’ joint reply brief in support of pend motions to
set procedures and for entry of protective ordelJ$ Court of Appeals for DC Circuit, 17 April 2007
2"l Hamdi v. Rumsfeld, op. cit.
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of Jose Padilla, four Supreme Court Justices $aiti“access to counsel for the purpose of
protecting the citizen from official mistakes andstreatment is the hallmark of due
process”’?While both these cases concerned US citizens &eltenemy combatants”, to
deny to foreign nationals a hallmark of due prod#ss is deemed owing to US nationals
would violate the international prohibition on disgsination (see below). Under the US
Basic Principles on the Role of Lawyers, governmentist ensure “equal access to lawyers”
to all persons “within their territory and subjéattheir jurisdiction, without distinction of any
kind”, including national origin.

The fact that detainees will be represented byl legansel in the DC Court of Appeals for
the narrow review scheme provided under the DTAsdu#t make up for the denial of legal
counsel during the CSRT process itself. As ondefriefs filed in the US Supreme Court in
August 2007 on behalf of the Guantdnamo detainegs i, “when counsel belatedly
becomes available to detainees at the stage of i@Viaw, the damage has been doffa.”

5.5 Use of information obtained by unlawful methods

Even when detainees suspected that the accusaiiamsst them resulted from the torture of
another detainee, it was impossible for them tosprit”

Under the procedures implemented in July 2004, G&RT was “free to consider any
information it deems relevant and helpful to a heson of the issues before it”. The
admission of coerced information was not prohibited her ruling in January 2005, US
District Judge Joyce Hens Green ruled that the GSHIH not sufficiently consider whether
the evidence upon which the tribunal relied in mgkits ‘enemy combatant’ determinations
was coerced from the detainees”. She noted evidéatéabuse of detainees occurred during
interrogations not only in foreign countries busalin Guantanamo itself*” Lt. Col.
Stephen Abraham, who was assigned to the OfficehforAdministrative Review of Enemy
Combatants (OARDEC) and served on a CSRT panelsaidsthat CSRT panel members
were “rarely provided any information about the reeuof the information..., including
“whether the source was detained or subjected eéoco interrogation techniques”. In cases
where the source was identified as the detaineghmse case the CSRT was being convened,
OARDEC *“would not be advised as to whether infoiorathad been provided under
duress.?”® A study of CSRT records found that:

“No Tribunal considered the extent to which anyreag evidence was obtained
through coercion..[T]he Tribunal usually makes note of allegatiofidasture, and

refers them to the convening authority. This isslesirprising than the fact that
several Tribunals found a detainee to be an enaymbatant before receiving any
results from such an investigation. While therem@asway to ascertain the extent, if

22 Rumsfeld v. Padilla, op. cit

213 Al Odah v. USABrief for petitioners al Odah et al, In the US8me Court, August 2007.
2" Boumediene v. BusBrief on behalf of [20] former federal judgesaasici curiae in support of
petitioners, In the US Supreme Court, 24 Augusfr200

’>|n re Guantanamo detainee casep. cit.

2% Statement to House Armed Services Committee, BG2D07.
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any, that witness statements might have been affdzy coercion, fully 18% of the
detainees alleged torture; in each case, the @etaiolunteered the information rather
than being asked by the Tribunal.... In each cdmepanel proceeded to decide the
case before any investigation was undertakén”.

The CSRT procedures were amended in July 208fier more than 550 CSRTs had been
conducted — to take account of the passage of ¢haiize Treatment Act in December 2005.
The DTA prohibits cruel, inhuman or degrading tnesit by US agents abroad (as defined
under US rather than international law). Under ®@06 procedures, “in making a
determination regarding the status of any detaitlee, CSRT shall assess, to the extent
practicable, whether any statement derived fromelating to such detainee was obtained as a
result of coercion and the probative value, if asfyany such statement.” The same sentence,
taken from the DTA, is added to the 2006 procedimethe Administrative Review Board.

In other words, the CSRTs and ARB CSRT: | understand that you were abused while| at
can continue to accept informatio| Bagram detention facility

coerced by torture or other crue petainee:l had to stay standing for up to ten days,
inhuman or degrading treatmen twenty-four hours a day. Sometimes because | anam{im
Under international law, no statemel and | get tired | might have done something and/ Ii‘lhe
may be admitted as evidence any | handcuffed me and they tied me up there with mygsan
proceedings where there is knowled( over my head.
or belief that the statement has be| csrT:This occurred in the Bagram detention facility?
obtained as a result of torture or oth
cruel, inhuman or degrading treatme
or punishment. The UN Humal CSRT:The people who were doing this were Americans?
Rights Committee has stressed th
“the law must prohibit the use o
admissibility in judicial proceedingg CSRT:Regarding your physical abuse in Bagram, have
of statements or confessions obtain| YoU ever reported this before?
through torture or other prohibiteq DetaineeThis is the first time | see you and | tell you my
treatment.” *’® In its July 2006 | story. | told the interrogators and they get upséh me.
conclusions on the USA’s compliang They called me a liar and | stayed quiet becausy th
with its obligations under the ICCPR gave me a hard time.

the  Human Rights Committed Afghan detainee, Abdul Nasir, CSRT hearing, 2004,
expressed particular concern th| Guantanamo. There is no indication in the transthiat
under the DTA, the CSRTs and th the CSRT forwarded the allegations for investigatio

follow-up  annual Administrative
Review Boards were allowed to “weigh evidence otadi by coercion for its probative
value”, rather than finding it inadmissitfi€.

DetaineeXes.

DetaineeYes, American...

""No-hearing hearings, op. cit.

28 UN Human Rights Committee, General Comment No Azficle 7 (Prohibition of torture or other
cruel, inhuman or degrading treatment or punishjn@®02, par. 12, in UN Doc. HRI/GEN/Rev.7.
2’9 Concluding observations on the USA, paras. 141ahd
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Article 15 of the Convention against Torture pratsibstatements obtained as a result of
torture being used as evidence in any proceedexg®pt against a person accused of torture
as evidence that the statement was made. UndeteAtiB, detainees alleging torture, or other
cruel, inhuman or degrading treatment (Article I&ye the right to prompt and impartial
investigation of their allegations. In its concluss in 2006 on the USA compliance with its
obligations under the Convention, the UN Commithgainst Torture expressed its concern
about the CSRTs and ARBs in this regard and calledn the USA to ensure that its
obligations under articles 13 and 15 were “fulfili@ all circumstances’®’

Whatever its origins, the admission of informattbat has been obtained by torture or other
cruel, inhuman or degrading treatment is antitla¢tic the rule of law. As the Supreme Court
ruled more than half a century ago, the rationateekcluding coerced statements is not just
their unreliability. They should be inadmissibleeavf “statements contained in them may be
independently established as true”, because dutidamental offence the coercive treatment
of detainees causes to the notion of due procesisacorrosive effect on the rule of I1&.

The absence of judicial oversight is allowing thevegrnment to use national security
justifications to obscure human rights violatioAspreviously classified Pentagon report on
interrogations noted that the degree to which amifitommission proceedings would be open
to the public would have to be weighed against “teed not to publicize interrogation
techniques® The same seems to apply to the CSRT scheme. #dtéing up the CSRTs,
the administration said that it would make the megr “as open and transparent as we can”,
but that “the data in most of the files is highljagsified data® On 6 March 2007, the
Pentagon announced the commencement of CSRT hedointhe 14 detainees transferred to
Guantanamo in September 2006 from secret CIA deterand at the same time revealed that
they would be held in closed sessions “due to tgh likelihood that these detainees might
divulge highly classified informatiorf®* The government maintains that what the 14 know
about the CIA program — such as the location ofetedetention facilities, conditions of
confinement in them, or what interrogation techegtave been used — is classified as top
secret, and would cause “exceptionally grave dafiageational security if revealed> All
details of allegations of torture that were madeh®e CSRTs by at least three of the 10
detainees who elected to appear before the CSRE waatacted from the subsequent
unclassified transcripts of their CSRT proceedings.

280 Conclusions and recommendations of the Commitieéat Torture, UN Doc.: CAT/C/USA/CO/2
(2006), para. 30.

81 Rochin v. California342 U.S. 165 (1952).

282 pentagon Working Group Report on Detainee Int@tiogs in the Global War on Terrorism:
Assessment of Legal, Historical, Policy and Opersl Considerations. 4 April 2003, § D

283 gecretary of the Navy England briefing on Combiagtatus Review Tribunal, 9 July 2004.

284 Media briefing, Department of Defense, 6 March200
http://www.defenselink.mil/transcripts/transcrigipx ?transcriptid=3902

#85Khan v. BushRespondents’ memorandum in opposition to pegtishrmotion for emergency

access to counsel and entry of amended proteatiler.dn US District Court for DC, 26 October 2006.
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At his CSRT hearing on 27 March 2007, it was reseahat Abu Zubaydah referred to
“months of torture” carried out during his timesecret CIA custody. Details he provided to
the CSRT about the torture are redacted from tioéaasified transcript of the heariffj.He

has reportedly said that as well as being subjeciédaterboarding”, he was also kept for a
prolonged period in a cage known as a “dog box'winich there was not enough room to
stand®®’ Since being transferred to Guantanamo, KhaledkBHdbhammed has also alleged
that he was tortured in CIA custody, but the dstafl his allegations have similarly not been
made public by the authorities. Prior to his trensthere were reports that he had been
subjected to “waterboarding”. He is also repottetiave alleged that he was kept naked in a
cell for several days, suspended from the ceilin@ib arms with his toes barely touching the
ground, and to have been chained naked to a matglir his cell in a painful crouching
position for prolonged period&

‘Abd al-Rahim al-Nashiri was arrested in Novemb@02 in the United Arab Emirates —

again, far from any battlefield. Rather than bebrgught to trial — he was named on an
indictment in US federal court in New York only ntba after his arrest — he was hidden
away in secret CIA custody until he was transfetre@uantanamo in September 268t

his CSRT hearing on 14 March 2007, he alleged libahad been tortured in CIA custody,

and that he had made false statements in orddppotise torture. Through a translator, he
claimed that: “From the time | was arrested fivangeago, they [‘Americans”’] have been

torturing me. It happened during interviews. Ongetthey tortured me one way and another
time they tortured me in a different way.” The @niling exchange between the CSRT
President and ‘Abd al-Nashiri then took place, adicm to the unclassified version of the

transcript:

President: Please describe the methods that wede us

Detainee: [Redacted]. What else do | want to sRgelfcted]. Many things happened.
They were doing so many things. What else did ttiel [Redacted]. They do so
many things. So so many things. What else did hiel? [Redacted]. After that
another method of torture began [Redact&l].

Majid Khan has written a “torture report”, whichrgains details of the abuse to which he
says he was subjected while in the custody of the e Department of Defense, and
another agency the identity of which has been aedsby the US authorities. Indeed, his
allegations relating to his treatment prior to tiensfer to Guantanamo have been censored
from the transcript.

28 Transcript available dtttp://www.defenselink.mil/news/transcript _ISN100dd.
z:; The black sitesBy Jane Mayer, The New Yorker, 13 August 2007.

Ibid.
89 |n May 2003 after his arrest, the USA charged two Yemeni nationakhe were not in US custody
— in connection with th&JSS Colébombing in Yemen in October 2000. In the indictinéhbd al-
Nashiri was named as an “un-indicted co-conspitat®eeUSA: Justice delayed and justice denied?
Trials under the Military Commissions Aop.cit
29 Transcript available atttp://www.defenselink.mil/news/transcript_ISN1004d.
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On 9 August 2007, the Pentagon announced that 8RTE€ had determined that all 14
detainees transferred from CIA custody to Guanténisn$eptember 2006 met the criteria for
designation as “enemy combatarffThe announcement made no reference to the torture
allegations, what investigation, if any, had beeseced or carried out into the allegations, or
whether the CSRT had relied upon allegedly coetestiimony in making its determinations.

The CSRT system leaves the determination as to wbastitutes torture and other ill-

treatment and whether information extracted untdeam be relied upon to the military and
the executive authorities. The possible ramificatud this for defendants in this process is
illustrated by cases in which the military havedstigated allegations of torture and other ill-
treatment, including under techniques authorizedhgyexecutive, and found that they had
not been unlawful even when international law Hadrty been breached.

Again, the limited judicial review of CSRT
decisions by the DC Circuit Court of Appea
does not resolve the problem. Indeed,

former federal judges have stated that,
DTA “does not appear to permit an adequd
inquiry into whether inculpatory statemen
are unreliable because extracted by torture

CSRT: You understand that nobody here in {
Tribunal is forcing you either to say thing or n
to say things? Is that clear to you?

Detainee:My emotional state right now, I'm

nervous... Even just the mental state, being
prison, you can’'t say everything you want
say. I'm telling you, I'm talking to you righ

he

ot

na
to
t

now and I’'m scared that you might take me to
Romeo Block or any of the other blocks you take
people to.

other impermissible coercion, an inquiry th
is essential to a meaningful judicial review
the wvalidity of a CSRT detentiorn
determination”. The former judges continue:

Yemeni detainee Saeed Sarem Jarabh, CSRT

hearing, Guantanamo, September 2004.

“CSRT panels chronically failed tg
identify and root out evidence extracted by tortor@ther impermissible coercion...,

and the system provides no meaningful opporturityttie detainee himself to make

such a record. Thus, there can be no assurancthéhetcord presented to the court
of appeals will provide the information necessasyassess whether, and to what
extent, the detainee’s detention is based uponevidence. This is so no matter how
broadly the ‘record’ is defined. Consequently, tbert of appeals would be unable to
make a meaningful decision about the legality ef detention... Forcing judges to

proceed to adjudicate the validity of an Executie¢ention without such inquiry and

based on statements extracted by torture or otlgerimissible coercion contravenes
legal history and degrades the legal system. dlse a clearly inadequate substitute
for the common law writ of habeas corpuf§®.

291 Guantanamo High-Value Detainees Combatant Staguie® Tribunals completed. US Department
of Defence, 9 August 200Mttp://www.defenselink.mil/releases/release.aspggaseid=11218

292 Boumediene v. BusBrief on behalf of [20] former federal judgesaasici curiae in support of
petitioners, In the US Supreme Court, 24 Augusfr200
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5.6 ‘Enemy combatant’ is not synonymous with ‘lawfu lly held’

In the context of detainees at Guantanamo BaySgexial Rapporteur concludes that the
categorization of detainees as ‘unlawful enemy aanis’ is a term of convenience without
legal effect. He expresses grave concern abouhtislity of detainees to seek full judicial
review of determinations as to their combatantustatvhich amounts to non-compliance with
the [ICCPR’s] prohibitions against arbitrary detéon, the right to judicial review capable of
ordering release, and the right to a fair trial wih a reasonable tinf&®

The sole purpose of the CSRT is to determine whetie detainee before it is “properly
detained” as an “enemy combatant”. “Lawfully hektid “enemy combatant”, according to
the government, are effectively synonymous:

Senior US Department of Defense official: The Engsue before this tribunal will
be, is this person lawfully held as an enemy coami& There's not really a
distinction between ‘lawfully held’ and ‘enemy coathnt’. It's — the reason they
would be lawfully held is that they're an enemy dxatant.

Senior US Department of Justice official: So igally the same questiGh.

The then Secretary of the Navy, tasked with impleimg the CSRTS, similarly stated: “So it
is strictly is or is not an enemy combatant. Thalie only determination made by those
boards.®

“Enemy combatant” is a term that a federal judgs hated has “proven to have an elastic
nature”?® Under the July 2004 CSRT Order, an “enemy combaisudefined as:

“an individual who was part of or supporting Talibar al Qaeda forces, or
associated forces that are engaged in hostilitgggnat the United States or its
coalition partners. This includes any person whe ¢t@mmitted a belligerent act or
has directly supported hostilities in aid of eneamyed forces.”

This is broader than the definition the administrathad proposed to the Supreme Court in
the Hamdilitigation?®” In Hamdi v. Rumsfe|dhe Supreme Court noted that

293 Report of the Special Rapporteur on the promaiath protection of human rights and fundamental
freedoms while countering terrorism. Addendum: NMisgo the United States of America, Advanced
Edited Version, UN Doc: A/HRC/6/17/Add.3, 25 Octol2007. Summary.

2% Defense Department Background Briefing on the Catanit Status Review Tribunal, 7 July 2004,
http://www.defenselink.mil/transcripts/transcrigpa ?transcriptid=2751

2% gpecial Defense Department Briefing on Status itifavly Tribunals,20 December 2004,
http://www.defenselink.mil/transcripts/transcrifspa ?transcriptid=2043

2% Bismullah v GatedJS Court of Appeals for the DC Circuit, 20 Ju§0Z, Judge Rogers concurring.
27 The flexible notion of an “enemy combatant” isther illustrated by the fact that, as already npted
in May 2006, the administration told the UN ComemttAgainst Torture that the Guantanamo
detainees were held pursuant to the Military Osidgned by President Bush on 13 November 2001.
Under this Order, detention without charge or tinahilitary custody is authorized for those foneig
nationals whom the President has determined thereason to believe”: “(i) is or was a member of
the organization known as al Qaida; (ii) has endaggaided or abetted, or conspired to commifs act
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“There is some debate as to the proper scope ®ftéhin, and the Government has
never provided any court with the full criteria thitauses in classifying individuals as
such. It has made clear, however, that, for pumpaosfe this case, the ‘enemy
combatant’ that it is seeking to detain is an ifdlial who, it alleges, was part of or
supporting forces hostile to the United Statesoalitton partners in Afghanistaand
who engaged in an armed conflict against the UrStateghere’. 2%

In other words, thé&lamdiruling — which led directly, nine days later, heetestablishment of

the CSRTs, was based on a definition that assuheedhtividual was located, and directly
engaged in armed conflict, in Afghanistan. Undez tBSRT, however, the definition of
“enemy combatant” is global in reach and not limhite those directly engaged in armed
conflict.

This definition casts a broad net. Among tho CSRT: This is not a judicial process or @
affirmed as “enemy combatants” by CSRTs ¢ court of law. We are not here to punish
people picked up far from any conflict zon( YOU...
inCIUding in Bosnia, Thailand, IndoneSia, GamhQ Detainee:In the beginning’ you said yqu
and Mauritania. For example, Pakistan natiol were here to decide if | am an enemy
Muhammad Saad Igbal al-Madni told his CSHK combatant or if I'm against the United
that he had been arrested in Jakarta, Indonesig States of America. That is a punishment.
9 January 2002, taken to Egypt two days later § csrT hearing, Afghan detainee Abdul
held there until 12 April 2002. Thereafter he W{ Rahim Muslimdost, Guantanamo, 2004
flown via Pakistan to Afghanistan where he w
held in US custody between 13 April 2002 and 22 df1&2003, when he was transferred to
Guantdnamo where he remains. In other words, he iwas&fghanistan at a time of
international and then non-international armed lkictnbnly because he was taken and held
there by the USA. At his CSRT, Muhammad al-Madnd:sd have this question, that you
people did not capture me from Afghanistan. Yoested me from Indonesia, how are you
charging that | am an enemy combatant?” The CSRSitkent explained that “we want to be
certain that you are properly classified”. Againrdper” classification as an “enemy
combatant” is taken to be synonymous with “lawfuiid”.

A federal judge noted that “although many of thieskviduals may never have been close to
an actual battlefield and may never have raisedeional arms against the United States of
its allies, the military nonetheless has deemethtbetainable as ‘enemy combatants’ based
on conclusions that they have ties to al Qaedatmrderrorist organization$®® A similarly

of international terrorism, or acts in preparatiberefor, that have caused, threaten to causever &s
their aim to cause, injury to or adverse effectsienUnited States, its citizens, national security
foreign policy, or economy; or (iii) has knowingharbored one or more individuals described in
subparagraphs (i) or (ii)...; and... it is in the imtstrof the United States that such individual Hgest
to this order.”

2% Hamdi v. Rumsfelap. cit (internal quote marks omitted, emphasis added).

?9n re Guantanamo cases, op..Cit
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“very broad definition” of “unlawful enemy combatamunder the Military Commissions Act
has drawn the concern of, among others, the IE€RC.

Under the CSRT order, there is no differentiatietmizen a lawful and an unlawful “enemy
combatant”. In contrast, under both the MCA andepd@tment of Defense Directive issued
on 5 September 2006, the term “enemy combataniides both “lawful enemy combatants”
and “unlawful enemy combatant®® Yet the detainee has no guaranteed and meaningful
opportunity to challenge the concept or definitadrienemy combatant”, either at his CSRT
hearing or under the DTA review system, even thatigg label could result in his lifelong
detention.

The government maintains that it can hold anyomta#sifies as an “enemy combatant” until
the end of the global “war on terror”. “There is qoestion”, the US government asserted to
the UN Committee against Torture, “that under #ng bf armed conflict, the United States
has the authority to detain persons who have engagainlawful belligerence until the
cessation of hostilities. Like other wars, whenytls¢art we do not know when they will
end.®*? It maintains that the Guantanamo detainees “emjose procedural protections than
any other captured enemy combatants in the histowarfare”3 Clearly, the government’s
global “war” framework, which the US Supreme Cobds recognized has “broad and
malleable” underpinnings, is crucial to its positi6*

There has been widespread international criticesmd, condemnation, of the USA’s position.
The ICRC, the only international organization that had access to Guantanamo detainees,
and the authoritative interpreter of the Genevav@ntions, does “not believe that IHL is the
overarching legal framework” applicable to the “vear terror”*® On Guantanamo, the ICRC
“does not believe that there is presently a leggime that appropriately addresses either the

%0 pevelopments in US policy and legislation towaresainees: the ICRC position. 19 October 2006,
http://www.icrc.org/web/eng/siteeng0.nsf/htmlallikaberger-interview-191006?0opendocument
Under the MCA, an “unlawful enemy combatant” isgiperson who has engaged in hostilities or who
has purposefully and materially supported hostgitagainst the United States or its co-belligerents
who is not a lawful enemy combatant (including espa who is part of the Taliban, al Qaeda, or
associated forces); or (ii) a person who, befone oo after the date of the enactment of the Mijita
Commissions Act of 2006, has been determined @nbenlawful enemy combatant by a Combatant
Status Review Tribunal or another competent tribestablished under the authority of the President
or the Secretary of Defense.”

301 Department of Defense Directive No. 2310.01E, pt&aber 2006. In June 2007, military judges
dismissed charges against two Guantanamo detdegeg trial by military commission. Under the
MCA, such trials are reserved for foreign natiordéssified as “unlawful enemy combatants”. Yet the
two detainees had been determined by CSRTSs tortgsriye combatants”. In September, the newly
formed Court of Military Commission Review overtarhthese rulings.

%2 5econd Periodic reports of States parties du8991United States of America, UN Doc:
CAT/C/48/Add. 3 (2005), Annex 1.

%93 Boumediene v. BusBrief for the respondents, in the US Supreme €@urtober 2007.

304 Hamdi v. Rumsfeld, op. cit.

395 Developments in US policy and legislation towadégainees: the ICRC position. 19 October 2006,
http://www.icrc.org/web/eng/siteeng0.nsf/htmlallikaberger-interview-191006
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detainees’ status or the future of their deterittShA 2006 report on the situation of the
Guantanamo detainees by five independent UN expetes that “the global struggle against
international terrorism does not, as such, corstiatn armed conflict for the purposes of
international humanitarian law” (IHL, the law of yaThe report further explained that one
of the reasons why CSRT review does not comply viiternational law is that “in

determining the status of detainees the CSRT hasurse to the concepts recently and
unilaterally developed by the United States Govemimand not to the existing international

humanitarian law regarding belligerency and comtattatus™®’

Justifying the establishment of the CSRTs, the &gt has repeatedly pointed out that,
consistent with the Supreme Court’s rulingHamdi v Rumsfeldhe CSRTs are modelled on
the hearings used to determine prisoner of war (P®GWtus under Article 5 of the Third
Geneva Convention, which are conducted under ArmguRation (AR) 190-8 (see above).
Although a senior Justice Department official acklemlged at the outset that the CSRTs
were “not really Geneva Convention procedures... vat implementing requirements [of]
the Geneva Conventioi® the US authorities have since repeatedly promtite CSRTs as
being based on and exceeding the requirements df99R8, and hence Article 5 of the Third
Geneva Conventioff?

While international humanitarian law is not appliEato a civilian criminal suspect, the
CSRT'’s do not, in function or objective, serve aticde 5 competent tribunals even for those
to whom the law of war does or did apply. The psggof an Article 5 tribunal is to determine
if a detainee is a protected person under the Thadeva Convention, or is a prisoner of war
or not. The CSRT does not have the power to deterfAoW status due to President Bush's
categorical rejection in February 2002 of thisistdbr any detainee, a decision he reaffirmed
on 20 July 2007*° Detainees appearing before the CSRTs were totdtibaribunals did not
have the authority to make such a determination.

The CSRT scheme is incompatible with an ArticlecBrfipetent tribunal” in other ways. Its
use and tolerance of information allegedly coeraeder torture or other ill-treatment, for
example, violates the same Geneva Convention wvtlah such a tribunal would be set

398 Us detention related to the events of 11 Septe2®@t and its aftermath — the role of the ICRC.
Operational update, 31 May 200i&tp://www.icrc.org/web/eng/siteeng0.nsf/htmlaliedetention-
update-121205?opendocument

%97 Sjtuation of detainees at Guantanamo Bay. UN [B6EN.4.2006/1200p. cit, paras. 21, 28(d).

398 Defense Department background briefing on the Gaartt Status Review Tribunal. 7 July 2004.
39 For example, “the United States gives ArticleleliCombatant Status Review Tribunals’ to every
detainee held at Guantanamo to determine whetbgrstould be detained as an enemy combatant at
all.” Prepared remarks of Attorney General AlbéRtoGonzales on the Military Commissions Act of
2006 at the German Marshall Fund, Berlin, Germ&byQctober 2006p.cit

%10 Executive Order: Interpretation of the Geneva @mitions Common Article 3 as Applied to a
Program of Detention and Interrogation OperatethbyCentral Intelligence Agency, 20 July 2007,
http://www.whitehouse.gov/news/releases/2007/0772@Q0-4.html (“On February 7, 2002, |
determined for the United States that members Qa&da, the Taliban, and associated forces are
unlawful enemy combatants who are not entitledhéoprotections that the Third Geneva Convention
provides to prisoners of war. | hereby reaffirmttti@termination”).
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up>**In any event, the time for Article 5 tribunals fany of the Guantanamo detainees has
long since passed. Article 5 tribunals “are intehttebe implemented on the spot, or as soon
thereafter as practicable, in order to determidetainee’s status in the first instance. That is
how the United States has applied Article 5 in pvailitary conflict since World War 1132
According to the former US military officers whowuafiled anamicus curiaébrief in support

of the Guantanamo petitioners, “Regulation 190s8tfoped-down procedures are necessary
for the battlefields on which they operate, wheaptared people must be sorted quickify.
The majority of Guantanamo detainees received B8RTs some two and a half years after
the first of them were taken to Cuba, thousandmitds from the conflict in Afghanistan
where many, although by no means all, had beem tiake custody.

Many detainees subsequently transferred to Guamiimeere originally taken into custody in
Pakistar’* Some had fled the conflict in Afghanistan. Eveesthindividuals, however, were
not necessarily combatants. For example, a grouiBahembers of the Uighur community
from China who ended up in Guantdnamo had fledakisPan from Afghanistan after their
camp was bombed by the USA. They were reportedt/iato US custody after being held in
custody in Pakistan for about two weeks. The Uigtetainees have told their CSRTs that
they had neither seen nor been involved in any ebrimbAfghanistan, and as far as Amnesty
International is aware, the USA has produced ndilole evidence to the contrary. As one of
the Uighur detainees, Abdul Razak, told his CSRaring, “You accused me of being an
enemy combatant. Did you get me from a combat zwrfeom another country, Pakistan?”
To which the CSRT President responded: “It doeswitter in our definition. Location of the
capture is not part of our definition”.

None of the 14 *high-value” detainees transferradSeptember 2006 from secret CIA
custody to Guantanamo and given CSRT proceedimge th March and April 2007 had been
taken into custody in Afghanistan. Abu Zubaydal,example, was taken into custody on 28
March 2002 in Pakistan. His CSRT hearing was hald years later on 27 March 2007.
Riduan bin Isomuddin (Hambali), Mohammed Nazir biep (Lillie) and Mohd Farik bin

311 Article 17 of the Third Geneva Convention relatieehe Treatment of Prisoners of War prohibits
“physical or mental torture” and “any other formaufercion”. Refusal to answer must not lead to the
prisoner of war being “threatened, insulted, orcsqul to any unpleasant or disadvantageous treatment
of any kind”. The Fourth Geneva Convention relativéhe Protection of Civilian Persons in Time of
War prohibits “physical or moral coercion..., in panlar to obtain information from them or from
third parties”. Article 3 common to the four Gené¥anventions prohibitsnter alia, torture, cruel
treatment and “outrages upon personal dignity aiigular, humiliating and degrading treatment”.
%12 Al Odah et al v. USA et aBrief for the Guantanamo detainees. In the US Cafubppeals for the
District of Columbia Circuit, 27 May 2005.

%13 Boumediene v. BusBrief amicus curiaeof retired military officers in support of petitiers, In the
US Supreme Court, August 2007.

14 The US government has said that “the vast majofithe people who are being held in
Guantanamo... were captured around the end of 20 tharbeginning of 2002, in or around
Afghanistan and Pakistan.” Military Commissions Aotgislation and Implication, John Bellinger,
Legal Adviser, Remarks to Harvard Law School, Bostdassachusetts, 3 November 2006 (text
revised 12 January 2007).
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Amin (Zubair) were taken into custody in Thailamdthe summer of 2003. They were put
into the secret CIA program for the next three gedreld incommunicado at unknown
locations before being transferred in Septembei6 200Guantdnamo where they received
CSRT hearings in March and April 2007, more thamsdnths later.

The administration suggests that a detainee wililide to
challenge the definition of “enemy combatant” i tAhC
Circuit Court of Appeals under the DTA, and therefqg
will be allowed to challenge the legal basis of t
detention®® As already noted, however, the governme
will argue that no international law claim can beada.

In my knowledge, an enen
combatant is someone in a bat
with a rifle in your hands capture
from there; or a person retreatin
from his position. But | wa
captured in Pakistan without an
weapons and arrested by loc

ny
le
d

D < Q@

More generally, under the DTA, the Court of Appedies
not review the lawfulness of the detention, butaad is
restricted to examining the CSRT's “propriety
detention” decisiond!’

people

Testimony to CSRT of Uighur
detainee Abu Bakker QassﬁJrF

Restoration of full and effectivieabeas corpuproceedings — at which the concept of “enemy
combatant”, its relationship to international laand its ramifications for the individual so
labelled, should be open to effective challenge eflucial.

5.7 Discriminatory scheme, in violation of internat ional law

| want to emphasize that the Military Commissionsd®es not apply to American citizens.
Thus, if | or any other American citizen were de¢al, we would have access to the full
panoply of rights that we enjoyed before the®faw

The CSRTs are reserved for use against foreigomas. While not all differential treatment
on the basis of nationality violates internatiolsd, states must ensure and respect human

%15 His continued detention for nine months (and evalht 14) after he had been found not to be an
“enemy combatant” by the CSRT was found by a fddadae to be unlawful (although the judge
concluded that he could offer no remedyassim v. BusiMemorandum, US District Court for the
District of Columbia, 22 December 2005. Abu Bakierssim and four other Uighur detainees were
eventually released into Albania in May 2006.

31 Boumediene v. BusBrief for the respondents, in the US Supreme €@utober 2007 (“Petitioner
also suggest that the DTA is inadequate becaugectiot challenge the legal basis for detention.
That ignores the express statutory requirementtigatourt of appeals consider ‘whether the use of
[the CSRT's] standards and procedures... is consigtigh the Constitution and laws of the United
States’. That provision allows a petitioner to @&dat the CSRT standards and procedures — ingudin
the definition of an enemy combatant — is incoesistith the AUMF”). On Al’s position on AUMF,
see footnote 19.

317 Detainee Treatment Act § 1005 (e)(2).

318 Alberto Gonzales hosts ‘Ask the White House’. &dber 2006, The Attorney General was
responding to the question: “If you, Mr Gonzalesyevarrested and classified as an unlawful enemy
combatant and you were an innocent person, whaseaf action would you take?”
http://www.whitehouse.gov/ask/20061018.html
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rights without distinction as to national origi. The UN Human Rights Committee, for
example, in its authoritative interpretation of ti&CPR in relation to aliens who come within
the jurisdiction of the state party, has stated:

“Aliens have the full right to liberty and security the person. If lawfully deprived of

their liberty, they shall be treated with humarstyd with respect for the inherent
dignity of their person.... Aliens shall be equal drefthe courts and tribunals, and
shall be entitled to a fair and public hearing byc@mpetent, independent and
impartial tribunal established by law in the deteration of any criminal charge or of

rights and obligations in a suit at law... Alieng &ntitled to equal protection by the
law. There shall be no discrimination between aliand citizens in the application of

these rights3°

As a state party to Convention on the Eliminatioi\lb Forms of Racial Discrimination, the
USA must “assure to everyone within [its] jurisdbet effective protection and remedies”
against discrimination, including on the basis afional origin, as well as the right to seek
“adequate reparation or satisfaction for any damagéfered as a result of such
discrimination” (Article 6). Article 2.1 of the ICER requires the state party “to respect and to
ensure to all individuals within its territory asdbject to its jurisdiction the rights recognized
in the present Covenant, without distinction of &nmyd” including on the basis of national
origin. Two of the rights recognized in the ICCPiR #he right of anyone deprived of their
liberty to be able to challenge the lawfulnesshdiit detention in a court and the right to an
effective remedy for violations of rights under tineaty. The UN Human Rights Committee
has underlined that these two key rights are antbage which cannot be curtailed even in
times of public emergency that threatens the lifdne nation.

The US government has created for foreign detaiftekbels as “enemy combatants” a
system of irremediableness and discrimination,rektd which is the CSRT. The fact that the
DTA and MCA curtails the right of judicial reviewf dhe lawfulness and conditions of
detentions and the right to remedy for human rigidtations, but only in the cases of non-
US citizens, renders these laws themselves digtaiiany, in violation of international law.

319 Thus, for example, “the [Human Rights] Committéserves that not every differentiation of
treatment will constitute discrimination, if thateria for such differentiation are reasonable and
objective and if the aim is to achieve a purpose&kvis legitimate under the [ICCPR]". General
Comment 18, Non-discrimination (1989), para. 13 8lso General Comment 23 (1994), “a State
party is required under [article 2.1 of the ICCR&Ensure that the rights protected under the Goven
are available to all individuals within its terniyoand subject to its jurisdiction, except rightsieh are
expressly made to apply to citizens, for exampbditipal rights under article 25.”

320 General Comment 15, The position of aliens undeiQovenant (1986).
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5.8 Unreasonable delay and undue haste

This tribunal was supposed to have happened theaesyago. | have been here three years
and | am not guilty. My complaint is whether guidtynot, [my case] is supposed to go to a
tribunal or court at the time of capturé:

Article 9(4) of the International Covenant on Cigihd Political Rights requires that anyone
deprived of their liberty be given access to arepwhdent, impartial and competent court, in
order that that court can decide “without delaytba lawfulness of the detention.

Not only is the CSRT not independent, not competand not empowered genuinely to
review the lawfulness of the detention, the timirigts review was entirely determined by the
executive (although prompted into establishing ihmprovised tribunal by th&asulruling).
The CSRT was set up in July 2004 samve and a half yearsifter the detentions began at
Guantdnamo. Some detainees did not have decisiothen cases until more than three years
after detentions began.

In the case of the 14 “high-value” detainees tramefl to Guantdnamo in September 2006,
CSRTs were not held until six months later, destite fact that the detainees had been in
custody for years, and the decisions of the CSRd@s1dt emerge until nearly a year after
their transfers. The detainees had been held fao fipe years by the time that a CSRT was
held on their cases.

At the same time, after the CSRT hearings beganathhorities emphasised that the speed
with which they were aiming to conduct the procésdriefings on the CSRTs in August and
September 2004, the Secretary of the Navy repgatedphasised the “acceleration” of the
process. For example, on 8 September 2004, hetlsaichlthough speed was secondary to
thoroughness, “we are accelerating... We are acdilgrand the number of cases are now
starting to pick up each day... we are starting tekerate the process...We definitely want
to dosztzhis as fast as we can, but as you knowgp lksaying we want to do it as fast as we
can”.

According to a study of 102 CSRTSs, in 81 per cdrtases the CSRT panel’s decision about
status was reached on the same day as the triheagsihg®*® The pace of CSRT hearings
peaked in November 2004, when 205 were held (dele tan page 35). Lt. Col. Stephen
Abraham has described as the overall pace of fysasis “lightning fast®** He has said that:

“There was a constant push by Rear Admiral [JanMs{arrah [Director of
OARDEC] and Captain [Frank] Sweigart [Deputy Dirodf OARDEC] to complete
CSRT hearings quickly. Captain Sweigart routinedguied reports showing how

21 Afghan national Gholam Ruhani, CSRT hearing. 2004.

%22 3pecial Department of Defense briefing with Naegi®@tary Gordon England, 8 September 2004,
http://www.defenselink.mil/transcripts/transcrifspa ?transcriptid=2362

323 No-hearing hearings, op. cit

324 Testimony of Stephen E. Abraham, Lieutenant Cd|d8 Army Reserve, before the Armed
Services Committee, US House of Representativesecning the principle diabeas corpugor
detainees, 26 July 2007.
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many hearings had been competed, and he contirdextyanded that the hearings be
conducted at a faster pace. The only thing thatladvelow down the process was a
finding that a detainee was not an enemy combaldmrefore, there was a strong
incentive on the part of the panel members andrgibgicipants in the process to
find the detainees to be enemy combataiits”.

Abdul Rahim Abdul Razak al Ginco, a Syrian natioels been in prison for all but a few
months of the past eight years, first at the haridbe Taleban in Afghanistan for some 18
months and then in US custody for three times ag.|ét the time of writing he had been in
Guantanamo for more than five years. His caseté ¢h the US government'’s brief to the
US Supreme Court in October 2007 as an illustratibthe fairness of the CSRT scheme.
Yet his plight starkly illustrates the obstaclesefd by the Guantdnamo detainees in obtaining
any form of resolution in their cases within angthiapproaching a reasonable time, in the
face of a government seeking to delay or avoidcjatiscrutiny.

At his CSRT hearing on 4 December 2004 — nearlgethyears after he was taken into US
custody in Afghanistan — Abdul Rahim al Ginco tthe panel that he was not an “enemy
combatant” but someone who had been taken “fromoprito prison”. At the time of the
attacks in the USA on 11 September 2001, the 28gldaAbdul al Ginco was in prison in
Afghanistan. He said he had gone to Afghanistamfiiee United Arab Emirates to escape his
abusive father, and that he had been imprisondtiéy aleban in Kandahar from May 2000.
He told the CSRT that he had been accused of lagiridmerican” spy and tortured for three
months, including by electric shocks, as a resultlich he had lost much of the use of his
right hand and arm. He said he confessed to kesuy under torture, and that he was also
coerced into making statements on video about keesgcide martyr.

After the US-led invasion of Afghanistan in Octol2®01, five videotapes were found in the
rubble of suspectedl-Qa’ida operative Mohammed Atef's house near Kabul bombedUS

air strike on 16 November 2001. In January 200Zhi@a USA, Attorney General John
Ashcroft and FBI Director Robert Mueller held a ggeconference about the tapes. The
Attorney General said that they “depict young mehvering what appear to be martyrdom
messages from suicide terrorists”, although thesie mo specific targets or timing indicated.
He named one of the five as “Abd Al-Rahim”, andiestiathat the men “may be trained and
prepared to commit future suicide terrorist attacks

Abdul Rahim al Ginco told his CSRT that after tladl bf the Taleban he and a co-prisoner
had told reporters that “we wanted to go to the Acams” and that “we wanted to be
witnesses against the Taliban and al Qaida”. Heweafter he was identified as one of the
men on the tapes, he was taken into US custodyamd&har, where he says interrogators
“kept pushing me, they beat and tortured me... Mifitatelligence, they told me to say I'm
al Qaida, so | told them, ok, I'm al Qaida... | take Taliban I'm a spy, now | tell you guys
I'm al Qaida”. He was transported to Guantdnamiay 2002.

325 \Written statement of Stephen Abraham before thesedA\rmed Services Committee, 26 July 2007.
326 attorney General news conference with FBI Direcemarding terrorist tapes, 17 January 2002,
Department of Justicéitp://www.usdoj.gov/archive/ag/speeches/2002/agremarks011702.htm
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The CSRT decided that Abdul al Ginco was an “enetoynbatant”. In 2005, the
Administrative Review Board listed as a “primargtia” favouring his continued detention
the video obtained in Mohamed Atef's house. If AbduGinco’s allegations that the video
was the result of torture are true, the USA isracin violation of Article 15 of the UN

Convention Against Tortur&’

Every step of the way, the US government has blbglidicial scrutiny of Abdul Al Ginco'’s
detention. Detained in Guantdnamo along with hutwlad others for that very reason, it was
two and a half years before he received a CSRTingeaVith the passage of the DTA, and
then the MCA, judicial review has continued to lemigd. In January 2007, for example, US
lawyers filed an emergency motion requesting aihgaosn Abdul al Ginco’s deteriorating
mental state, and filing evidence that he was @otiving treatment appropriate to a victim of
torture. In February, it submitted evidence thathad made a suicide attempt and was in
continuing psychological distress. On 21 Febru@@72 the day after the DC Circuit Court of
Appeals issued itBoumedieneuling that the MCA had stripped the courts ofgdiction to
hear habeas corpus petitions from the detaineespistrict Court denied the emergency
request for a hearing.

The DTA requires the government, within 180 dayshef Act’'s enactment on 30 December
2005, to inform Congress of procedures for “pegadiview of any new evidence that may
become available relating to the enemy combatattsiof a detaine€”® In July 2006, the
Pentagon issued revised CSRT and ARB proceduresviafj the Deputy Secretary of
Defense to order a new CSRT for a detainee if wgerh“in light of new information®?° On

5 October 2006, Abdul al Ginco'kabeaslawyers filed new evidence with the ARB,
including sworn witness statements, supportingabgertions that he should not be designated
as an “enemy combatant”.

On 23 and 24 August 2007, the DC Court of Appeasigd a motion to expedite Abdul al
Ginco’s case for review under the DTA and set aedale for briefing by the end of
December 2007. However, in another possible indicaft an administration seeking to avoid
judicial scrutiny (see above), on 24 August 20Garly a year after the lawyers had filed the
new evidence, the Deputy Secretary of Defense eddtérat a new CSRT be convened for
Abdul al Ginco based on “new evidence”, under OARDIEStruction 5421.1 of 7 May 2007
(see above). The Director of OARDEC signed a datitan on 13 September 2007 that he
expected to convene a new CSRT panel within 60, daysthe government filed a motion in
the D(;sOCourt of Appeals for the court to delay édesation of the case pending the new
CSRT:

327«Each State Party shall ensure that any statemleich is established to have been made as a result
of torture shall not be invoked as evidence in pmoceedings, except against a person accused of
torture as evidence that the statement was made.”

28 DTA § 1005(a)(3).

329 CSRT procedures, 14 July 2006, Enclosure 10A. AR edures, 14 July 2006, Enclosure 13A.
330 Al Ginco v. GatesRespondent’s motion to remand, or, in the altireato hold in abeyance

pending further proceedings of the Combatant Staesew Tribunal. Including declaration of Frank
Sweighart, In the US District Court of Appeals fbe DC Circuit, 13 September 2007.
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On 9 October 2007, less than a month later, themowent filed its brief to the US Supreme
Court in Boumediene In support of its position that the CSRT is ar faystem, the
government cited Abdul al Ginco’s case as one inclwhfa new CSRT was ordered in
response to counsel’s submission of new evidenagrgeon a detainee’s statu®.

The government brief also seeks to inflict furtdetays on the detainees in the event that the
Supreme Court finds that the detainees lealeas corpusights, and that therefore are owed
at least an adequate substitute. If the Court dogthe government argues, it “should decline
to rule on the adequacy of the DTA at this timet $lwould instead require petitioners to
exhaust their available DTA remedies. Becauseipetits have not exhausted their remedies
under the DTA, the exact nature of DTA review remsaiincertain”. The Court “should not
attempt to evaluate the adequacy of the DTA” unhtian do so “in a concrete setting®. For

the detainees, it has been as if their right toghoeess has bedmriedin concrete over the
past six years. There must be no more delays anthare lack of legal clarity for the
detainees and their families. “Liberty finds noug# in a jurisprudence of doub&®

5.9 Non-transparent: obscuring the reason for (unla  wful) detention

Executive detention...may not be justified by theaakterest in using unlawful procedures
to extract information. Incommunicado detentionfwnths on end is such a procedtife.

The government has said that the detention of amery combatant” — possibly for his
lifetime — is “not an act of punishment but of séiyuand military necessity**® In the Rasul
decision in 2004, a US Supreme Court Justice rtbiatd

“Indefinite detention without trial or other proabeg... suggests a weaker case of
military necessity and much greater alignment whih traditional function ofiabeas
corpus Perhaps, where detainees are taken from a zorwosiflities, detention
without proceedings or trial would be justified jlitary necessity for a matter of

%1 Boumediene v. BusBrief for the respondents, in the US Supreme €@urtober 2007.

332 Boumediene v. BusBrief for the respondents, in the US Supreme G@utober 2007.

33 planned Parenthood v. Casé305, U.S. 833 (1992). The government’s Octol@&72brief to the

US Supreme Court iBoumedieneitesPlanned Parenthood v. Casiyarguing that the Court must
respect the doctrine sfare decisigprecedent) in not underminidghnson v. Eisentrag€i950), a
ruling that has been central to its choice andriefef Guantanamo as a location to hold “war on
terror” detainees. E.g., “The basis for denyingspliction to entertain a habeas petition filedaoy

alien held at [Guantanamo] restsBisentrager v. Johnson In that case, the Supreme Court held that
federal courts did not have authority to enter@airapplication for habeas relief filed by an enemy
alien who had been seized and held at all reletrauets outside the territory of the United States”.
Possible habeas jurisdiction over aliens held ire@anamo Bay, Cub&8 December 200bp. cit

334 Rumsfeld v. Padilladissentpp. cit

%% Response of the United States of America date@@tber 2005, to inquiry of the UNHCR Special
Rapporteurs dated 8 August 2005, pertaining toinkxta at Guantdnamo Bay, p. 3. The government
has repeated this in its October 2007 brief tdiBeSupreme Court in the Boumediene case
(“Petitioners are being detained for non-punitigasons during the ongoing conflict”).
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weeks; but as the period of detention stretches fnoonths to years, the case for
continued detention to meet military exigenciesomees weaker**°

What was two and a half years of detention byithe bf theRasulruling has now more than
doubled. The use of the CSRT, with which the gonemt seeks to obliterate the traditional
function ofhabeas corpysonstitutes a substantial part of the problem.

Article 9.1 of the International Covenant on Ciaiid Political Rights states that “no one shall
be deprived of his liberty except on such grounat$ia accordance with such procedures as
are established by law.” These grounds and proesduust be compatible with international
law. Prompt and transparent review by an indepandapartial and competent court serves
to protect this right and prevent the executivenfitwolding detainees for unlawful reasons and
exploiting them in unlawful ways. The opposite iget of the CSRT system. The lack of
independence and transparency of the CSRT meani ti@a be used to facilitate unlawful
custody and to obscure the reasons behind the tabgtemlso violating article 9.2 of the
ICCPR which requires detainees to be informed ef(tkal) reason they have been deprived
of their liberty.

Chinese Uighur detainee Ali Mohammed, also knoy | went to the Pakistani government [to
as Anvar Hassan, has been held in Guantdnamo g turn myself into the Yemeni embassy.
February 2002 after being taken into custody | The Pakistanis then sold us. We were
December 2001 in Pakistan to where he and of tortured in Kandahar by beatings. Singe
Uighurs had fled from Afghanistan following the U Vrz‘zn;wveirs'sa d%‘éb?/vg"’ﬁa\?:‘éeees?ﬁe
bombing ?ampaign. there. Even before A for thre)t/e F;lears. We. have nothing here,
Mohammed s CSRT in November 2004, governme no rights, no trials, nothing.
interrogators had concluded that he had been _ _
Afghanistan “to train and learn to fight for th| Abd al Malik Abd Al Wahab, Yemeni
Uyghur [sic] cause against Chinese oppression | Mational, CSRT hearing, 2004.
was not fighting for the Taliban or Al Qaida” arfcht

he did not “represent a threat to the United Stateis interests”. They advised that “all
efforts be made to expedite” his release to anthasin a country not under Chinese rule. On
16 November 2004, a CSRT panel (Panel 18) deciuzdhie was not properly classified as
an “enemy combatanf®’ The Pentagon then ordered that a second CSRT Ipagenvened
“to review additional classified evidence, unavaliéato the previous Tribunaf®® Panel 32
was convened and on 25 January 2005 it decided AhaMohammed was “properly
designated as an enemy combatant”, a decisioniZiitblby the CSRT authorities on 25
February 2005. It has come to light that, priorPanel 32’s consideration of the case, an
email from Pentagon authorities told it that “peinto consider” in determining Ali
Mohammed'’s status included the fact that other tidelty situated Uighurs had been
classified as “enemy combatants” and that “incdasises will not cast a favorable light on
the CSRT process” (see also page 53). The eméileiunoted that “properly classifying” the

33 Rasul v. Bus}op. cit Justice Kennedy concurring.
3371 re Ali, Petition for original writ ohabeas corpudn the US Supreme Court, 12 February 2007.
338 re Ali. Government motion to dismiss. In the US Supr@uart, May 2007.
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detainees as “enemy combatants” would provide gompnity to “further exploit them here
in GTMO”.>*

Exploitation in this context means exploiting thetainees’ “intelligence value”. Since the
attacks on 11 September 2001, events which raisextigns about the quality of US
counterterrorism intelligence and generated fehfsrther attacks, the US administration has
viewed those it brands as “enemy combatants” aengiat sources of intelligence to be
subjected to a “continuous” interrogation cy&&Information gleaned from one detainee
may be used to detain another, who is then hinpgglinto indefinite detention as an “enemy
combatant®** This “continuous” cycle supposes that intelligerem be obtained from a
detainee “years” after the interrogation procesgahé&” Under this process — “especially
important in the War on Terrorism” and especiafiythe case of those identified as “enemy
combatants” — there “is a constant need to askrasgs new lines of questions as additional
detainees are taken into custody and new informasiabtained from them and from other
intelligence-gathering method¥* Access to lawyers disrupts the process and puisnaa
security at risk*

The use of coercion against detainees forms patieotycle’* Information obtained under
such coercion can then be relied upon by the CSRITARB to justify continued detention,
while the detainee seeking to challenge his “eneawbatant” status is denied access to the
classified methods used to obtain the (often dias§iinformation against him (see above).

The former head of the Justice Department’'s Offitdegal Counsel has written that “the
administration’s aim was to go right to the edgevbht the torture law prohibited, to exploit

3391n re Ali, Petition for original writ ohabeas corpusl2 February 200%p. cit
340 Declaration of US Army Colonel Donald D. Woolfolk3 June 2002, filed iHamdi v. Rumsfe|d
http://fl1.findlaw.com/news.findlaw.com/hdocs/ddtshdi/hamdi61302wlflkdec.pdf*As new
intelligence information is derived from any souyrttee opportunity to learn additional information
through interrogation is presented...Disruption @& ifiterrogation environment, such as through
access to a detainee by counsel, undermines teisdgation dynamic.... [T]he intelligence gathering
process must be continuous. As new informatioeasried from other sources it serves a new avenue
of interrogation with detained enemy combatants”).
341 Ali al-Marri for example was in the civilian lawnércement system in June 2003 when “due to
recent credible information provided by other detais in the War on Terrorism” he was labeled as an
“enemy combatant” by presidential order and trametkto indefinite military custody without charge
where he remains over four years later. Enemy ctanbsaken into custody. Department of Defense
news release, 23 June 2008p://www.defenselink.mil/releases/release.asggaseid=5481
%42 Declaration of Vice Admiral Lowell E. Jacoby (USNDirector of the Defense Intelligence Agency,
394§]anuary 2003ttp://www.pegc.us/archive/Padilla_vs Rumsfeld/dycaeclaration_20030109.pdf
Ibid.
%44 \Woolfolk and Jacoby declaratiorey. cit
%5 For example, the torture and other ill-treatmérilohamedou Ould Slahi, who has been held in
Guantanamo since August 2002, appears to haveimfgenced by what a detainee held in secret US
custody told his interrogatord SA: Rendition — torture — trial3eptember 200&®p. cit And, as noted
above, the interrogation of Mohammed al-Qahtarigatly “provided detailed information about 30 of
Osama Bin Laden’s bodyguards who are also heldiah@namo”.
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every conceivable loophole in order to do everngHeygally possible to uncover information
that might stop an attack’® Treating detainees as “enemy combatants” from whom
information could be taken rather than due proagisen led to the removal of these
detentions from the scrutiny of the courts, thesieno of other protections against torture and
other ill-treatment, and the creation of militakgnemissions and the CSRT scheme that could
rely upon coerced informatiofi’

The protection of public security is a duty of goweent, including as an obligation of
international human rights law, and intelligencéhgaing is a necessary function in pursuit of
this objective. This must be pursued within theerof law, however, and in a manner
consistent with other human rights obligatidfUsing detainees held indefinitely and
incommunicado or virtually incommunicado in order compensate for past intelligence
failures or to fill perceived intelligence gapsdhgh a “continuous” interrogation cycle is
abusive, unlawful and unreliabl€.It denies the possibility of faulty intelligencgrg behind
the detainee’s deprivation of liberty, dismissesitiherent human dignity of the human being,
flouts the presumption of innocence, and violates right of all human being to be equal
before the law, not separated out depending on thiegtmight or might not know.

346 Jack GoldsmithThe Terror Presidenc{2007),0p. cit, page 146. Amnesty International believes
that the government has used policy to drive therkher than vice versa. S&5A: Five years on the
‘dark side’: A look back at five years of ‘war agritor’ detentions Al Index: AMR 51/195/2005,
December 2005 ttp://web.amnesty.org/library/Index’ENGAMR511958p8nd alsdJSA: Law and
executive disorder: President gives green lighddoret detention progranil Index: AMR
51/135/2007, August 200Mttp://web.amnesty.org/library/Index’ENGAMR51135Z00

%7 The presidential decision not to apply Geneva @ation protections to the detainees followed
advice from the then White House Counsel that sudcision would “preserve flexibility” in a “new
kind of war” which “places a high premium on...thdligyto quickly obtain information from
captured terrorists and their sponsors” and “rendbsolete Geneva’s strict limitations on questigni
of enemy prisoners”. He also advised that it wdalgbstantially” reduce the threat of future domesti
criminal prosecutions of US agents for war crinfdberto R. Gonzales. Memorandum for the
President; Decision re application of the Genevaveation on Prisoners of War to the conflict with a
Qaeda and the Taliban, Draft, 25 January 2002.

38u\We, the States Members of the United Nationglkes..to recognize that international
cooperation and any measures that we undertakevem and combat terrorism must comply with
our obligations under international law, includihg Charter of the United Nations and relevant
international conventions and protocols, in patichuman rights law, refugee law, and internationa
humanitarian law”. Global Counter-Terrorism Strategdopted by the UN General Assembly, 8
September 2006. “In a government of laws, exigeriche government will be imperilled if it faits
observe the law scrupulously.... Crime is contaglidithe government becomes a lawbreaker, it
breeds contempt for lawOImstead v U277 U.S. 438 (1928), Justice Brandeis, dissentinghe

end life and liberty can be as much endangered fitegal methods used to convict those thought to
be criminals as from the actual criminals thems&lvéackson v. Denn@78 U.S. 368 (1964).

349401]n the long run, intelligence under law is tbaly sustainable intelligence”. Former Deputy
Attorney General James B. Comey (2003 to 2005)teglim Secret US endorsement of severe
interrogations New York Times, 4 October 2007.
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Principle 21 of the UN Body of Principles for theokection of All Persons under Any Form
of Detention or Imprisonment prohibits governmefntsn taking “undue advantage of the
situation of a detained or imprisoned person ferghrpose of compelling him to confess, to
incriminate himself otherwise or to testify agaiasty other person”. As four US Supreme
Court Justices stated in 2004 in relation to a “eraterror” detention:

“Executive detention...may not be justified by theked interest in using unlawful
procedures to extract information. Incommunicadteition for months on end is
such a procedure. Whether the information so pextis more or less reliable than
that acquired by more extreme forms of torture fim@ consequence. For if this
Nation is to remain true to the ideals symbolizedite flag, it must not wield the

tools of tyrants even to resist an assault by ¢hesk of tyranny>*°

The administration has said that all those detaate@Guantdnamo “represent a threat to the
United States and its allies®™ However, the CSRTs and ARBs can confirm “enemy
combatant” status and justify continued detentieeneif the person does not pose a direct or
immediate threat. Indeed, this administrative neviescheme was devised for use in
Guantdnamo, a “strategic interrogation facility’s part of a system aimed at keeping
detainees from the courts and interrogated for gmep Hther than in direct and immediate
support of ongoing military operations” (emphasidded).’®*> A previously classified
Pentagon report on interrogations also revealetttigaconcept of an “enemy combatant”
includes individuals who do not themselves posdrectlor immediate threat. The report
stated that “although unlawful enemy combatantsy not pose a threat to otheirs the
classic sense in substantive due process caseadgtdinees here may be able to prevent great
physical injury to countless others through theiiowkledge of future attacks” (emphasis
added)®? According to the Secretary of Defense speakingnsafier the Guantanamo
detentions began, “when we have gotten out of thken information that we feel is
appropriate and possible, very likely we’'ll letraany countries as possible have any of their
nationals they would like and they can handle #veénforcement prosecutiofr*More than
four years later, President Bush reiterated thakerfigy combatants” may be released or
transferred to other governments “if we determimet they do not pose a continuing threat
and no longer have significant intelligence valudn.some cases, we determine that
individuals we have captured pose a significargédhor may have intelligence that we and

0 Rumsfeld v. Padilladissentpp. cit

%1 Guantanamo Bay 2006 Administrative Review Boartiits announced. Department of Defense, 6
March 2007 http://www.defenselink.mil/releases/release.asggaseid=10582

%2 pentagon Working Group Report on Detainee Int@tiogs in the Global War on Terrorisop.
cit., 88VIl and VIII. [“The use of exceptional integation techniques should be limited to specified
strategic interrogation facilities; when there igad basis to believe that the detainee possesses
critical intelligence... (such facilities at this ninclude Guantanamo, Cuba)”. and 81, Strategic
interrogation is that conducted “at a fixed locataeated for that purpose”, by “a task force ghbr
level component” and “other than in direct and indim& support of ongoing military operations].
*31bid., §C. 2. b.

%4 Secretary Rumsfeld interview witthe Telegraph23 February 2002,
http://www.defenselink.mil/transcripts/transcrigipx ?transcriptid=2780
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our allies need (emphasis added)... In these cé@séss been necessary to move these
individuals to an environment where they can bel Iselcretly, questioned by experts, and —
when appropriate — prosecuted for terrorist actenes of these individuals are taken to the
United States Naval Base at Guantanamo Bay, Cliba.”

Each detainee subject to a CSRT has already besterfdined to be an enemy combatant
through multiple levels of review by officers ofettDepartment of Defensé® Once a
detainee is labeled as an “enemy combatant”, acgpto the then Secretary of the Navy,
who oversaw the CSRT scheme during the period whest of the tribunals were held, “the
question is, are they still a threat a value to the United States?” (emphasis adiéy,
“frankly, do they have intelligence value to Amexridbecause if they do, we obviously don'’t
want to release them right away® The Administrative Review Board procedures sthg t
“although the threat determination for each dethiraemy combatant by the ARB is the
most critical element in the review process”, otfagtors in assessing the need for continuing
detention include “whether the enemy combatant oatinuing intelligence value”. Indeed,
such “other factors” can “form the basis for congéd detention®>®

Even the detention of young children can be basethig criterion. Releasing three juvenile
detainees from Guantanamo after more than a yda®idetention — individuals who were as
young as 13 years old at the time they were takiendustody — the Pentagon stated that “age
IS not a determining factor in detention” and ttet three children had been released after the
government determined that they “no longer poséareat to our natiorthat they have no
further intelligence valuand that they are not going to be tried by thegd&rnment for any
crimes” (emphasis addedff.

Such justifications for indefinite, virtually incamunicado detention, potentially for the rest
of the individual’s life, continue to this day. Ttransfer of two “dangerous terrorist suspects”
to Guantdnamo in June 2007 was justified, for exanpecause “the detainees being held at

%5 president Bush discusses creation of military céssions,op. cit, 6 September 2006.

% CSRT Order, 8a.

%7 Special Department of Defense briefing with Naegi®@tary Gordon England, 30 July 2004.

%8 gpecial Defense Department briefing with Secretdithe Navy Gordon England, 23 June 2004.
See also Special Defense Department briefing dasstd military tribunals, 20 December 2004,
http://www.defenselink.mil/transcripts/transcrifgpx ?transcriptid=20481f you are an enemy
combatant, now the question arises: Are you heddfinitely?... Are they still a threair do they have
value, intel value..? So we make that determinatidnd we can decide to release an individual ...if

we decide that they’re not a threat and have ra@ vatlue to America”).

%9 Revised Implementation of ARB Procedures, 14 2086, Cover memorandum §1c, and Enclosure
§83(f)(2)(c), http://www.defenselink.mil/news/Aug2006/d2006080oceduresMemo. pdf

30 Transfer of juvenile detainees completed. US Diepemt of Defense news release, 29 January 2004,
http://www.defenselink.mil/releases/release.asggaseid=7041A UN Special Rapporteur has

recently revealed that he has received “alarmipgnts that the young age of some detainees was only
taken into account by applying interrogation methtitht untilized their age-specific phobias and
fears”. Report of the Special Rapporteur on thenmtion and protection of human rights and
fundamental freedoms while countering terrorismdéaldum: Mission to the United States of America.
Advanced Edited Version. UN Doc.: A/IHRC/6/17/Add23, October 2007, para. 15.
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Guantdnamo have provided information essentialutoability to better understand how Al
Qaeda operates® The Pentagon at the same time emphasized thatety transferred
detainees would receive CSRTSs.

Antithetical to the function ofhabeas corpusthese executive bodies are central to an
unlawful detention regime aimed at avoiding judicsarutiny of executive conduct and
denying detainees their day in court.

6. Turning to secrecy & ‘war’ to defend CSRT scheme

[It is] a misperception that the Government Infotioa [is] sitting in a file drawer and
readily could be turned over...The reality is tharthis no readily accessible set of
Government Information for completed CSR¥s

On 20 July 2007, a three-judge panel of the DCulli€ourt of Appeals made its first ruling
in relation to the framework under which it wouldview CSRT decisions under the
MCA/DTA regime. Although the court did not granetigovernment the ultra-narrow review
it was seeking, the government’s response to tliegruand in turn the Court’s response to
the government, gives cause for concern that wiettministration considers “reasonably
available” information under its global war framekioand its reliance on secrecy, will
continue to severely curtail the ability of the aleees to challenge CSRT determinations of
“enemy combatant” status.

In its July 2007 ruling, the Court of Appeals leémivards more rather than less information
being reviewed®® Thus the record to be reviewed will consist of thk information the
CSRT “is authorized to obtain and consider pursuanthe procedures specified by the
Secretary of Defense”, specifically defined under CSRT procedures as “such reasonably
available information in the possession of the Ufv€nment bearing on the issue of whether
the detainee meets the criteria to be designated asnemy combatant” (this is known as the
“Government Information”y** The government had sought to have the Court ofeAfsp
review only the “Government Evidence”, that is, pgation of the Government Information
presented to the CSRT.

However, although the Court of Appeals said thawduld presume that the lawyer for a
detainee has “a ‘need to know’ all Government Infation concerning his client, not just the
portions of the Government Information presentedh® Tribunal”, such a presumption is
overcome “to the extent the Government seeks tbheltd from counsel highly sensitive

%1 Terror suspect transferred to Guantanamo, Pentaga releases, 6 June and 22 June 2007.

%2 Bismullah v. GatesGovernment’s petition for rehearing and suggestio rehearingn bangIn

the US Court of Appeals for the DC Circuit, Septem007.

%3 Bismullah v. GatesUS Court of Appeals for the District of Columlgiércuit, 20 July 2007 (“the
court cannot, as the DTA charges us, consider wehetipreponderance of the evidence supports the
Tribunal’s status determination without seeinglad evidence, any more than one can tell whether a
fraction is more or less than one half by lookimlyaat the numerator and not at the denominator”).
34 CSRT procedures, § E(3).
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information, or information pertaining to a higrggnsitive source”. Such information would
be presented to the coest parteandin camera out of the view of the detainee or his lawyer.

Nevertheless, the government asked the Court okalspto reconsider its decision, saying
that it “establishes a record regime that is gsos$lodds with the wartime precedent that
Congress had in mind when it enacted the DTA"bitsf to the Court said:

“The panel’s ruling appears to be based, in partam assumption that this broader
class of material — termed ‘Government Informatieris sitting in a file drawer and
readily available for production. But, in fact, theaterial is not readily available, nor
can it reasonably be recompiled. If the decisioallewed to stand, the Government
therefore will be required to undertake searcheslotlevant Department of Defense
components and all federal agencies in an efforetoeate a ‘record’ that is entirely
different from the record before the Tribunals thade the decision at issue in a
DTA case.’®

The government filed five unclassified declaratiomshe Court of Appeals in support of its
argument that the judges should reconsider thélieeaecision and narrow the scope of the
review. The declarations were from the Directortted CIA, the Director of the FBI, the

Director of the National Security Agency (NSA), tbérector of National Intelligence, and

the Deputy Secretary of Defense. The government @lsiched a “secret declaration” from
the FBI Director, and sought to file “top secre€cthrations from the Directors of the CIA
and NSA for access by the judges only. In essetheefive unclassified declarations stated
that for the government to comply with the Courtiding would endanger national security

and drain intelligence and military resources tire of “war” 3

%5 Bismullah v. GatesPetition for rehearing and suggestion for relmegein banc, In the US Court of
Appeals for the DC Circuit, September 2007.

%% 1. Declaration of General Michael V. Hayden, USBlitector, Central Intelligence Agency, 4
September 2007 (Referred to the “extremely graveadge to the national security that reasonably
could be expected if the ‘Government Informatianprovided to the Court and detainee counsel”.
Given the number of lawyers representing the de&sin“unauthorized disclosures” of sensitive
information, including in relation to “clandestingelligence activities”, were “not only probablayt
inevitable”.) 2. Declaration of Robert S. Muelldt, Director, Federal Bureau of Investigation, 6
September 2007 (“the requirement that the FBI dgsleven to properly cleared detainee counsel, all
of the information in its possession that the CotabiaStatus Review Tribunals were authorized to
obtain and consider would cause serious damadetoational security”). 3. Declaration of Lieutehan
General Keith B. Alexander, Director, National SetiyuAgency, 7 September 2007 (“The breadth of
information and dissemination to counsel for althef detainees that is contemplated by the Court’s
decision in this case, would create a very reaydaof disclosure (intentional or inadvertent) of
sensitive intelligence information to include s@s@nd methods of collection...[This] could cause
exceptionally grave damage to the national secofithe United States”). 4. Declaration of J. Mieha
McConnell, Director of National Intelligence, 6 $ember 2007 (the ruling by the Court of Appeals
“will result in the Intelligence Community having provide the Court and detainees counsel with
thousands of pages of material, including somé®iGovernment’s most sensitive and highly
classified records... | believe that exceptionallsngr damage to national security reasonably can be
expected to stem from the Court’s decision”). 5claeation of the Honorable Gordon R. England,
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The Court of Appeals denied the government’s petitior a reheaing. However, in its
October 2007 brief to the Supreme Court in Bommedienease, the government has noted
that in denying the administration’s request, theur€ of Appeals had “issued a decision
elaborating on its initial decisior™’ In this “elaboration”, the Court of Appeals empiaad
that its July 2007 decision requires the governnfemtcollect (and preserve for judicial
review)only the relevant information in its possession that&sonably available(emphasis
added)’®® The Court suggested that the government, in chajrttiat the scope of the review
would burden and sidetrack the intelligence comtyuai a time of war, “is over-reading” the
Court’s ruling and “under-reading” the CSRT procesu The Court emphasized that
information in the possession of the governmentibgan the issue of whether a detainee is
an “enemy combatant” falls within the definition Glovernment Information “only if it is
reasonably available”... A search for informationheiiit regard to whether it is ‘reasonably
available’ is clearly not required”.

An alternative to “trying to reconstruct the Govwaent Information in its possession without
regard to whether that information is reasonabbilable”, the Court suggested, would be to
“convene a new CSRT” in any particular case, usitigg relevant information in its
possession that is theeasonably available (emphasis in original). The government has
since said that it is considering holding new C3R&rings as a way of avoiding disclosure
of certain informatiori® This would cause further delays to the detaine@inly even limited
judicial review under the DTA, let alone thabeas corpuseview to which they are entitled
under international law.

On the question of the government’s stated conabaout the risk of disclosure of classified
information and the damage that would cause tanatisecurity, the Court of Appeals noted
that prior to its July 2007 decision, the governirigsd told the court that it would need to
withhold “only a small amount of information” frona detainee’s lawyer. Now the
government was anticipating that a substantial amaf information would be non-
disclosable although, the Court noted, “it is uaclas to why” this shift had occurred. The
Court reminded the government that under the CSRibceplures, “classified
information...which the originating agency declinesatithorize for use in the CSRT process
is not reasonably availabl&®

In the context of the “war on terror”, the admirggion has resorted to a level of secrecy that
has been widely criticized, including by the UN Quittee against Torture and the UN

Deputy Secretary of Defense, 7 September 2007 (fiance with theBismullahcourt order that
requires the gathering of information as has beseribed here will require [the Department of
Defense] to pull resources away from warfighting artelligence gathering missions that are essentia
to fighting the Global War on Terrorism. We canowérstate the importance of ensuring that our
components can focus on their primary missions”).

%7 Boumediene v. BusBrief for the respondents, in the US Supreme €@urtober 2007.

38 Bismullah v. GatesOn Petition for Rehearing, US Court of Appealsi& Circuit, 3 October 2007.
39 US mulls new status hearings for Guantanamo inmates York Times, 15 October 2007.

370 CSRT procedures, §D(2).
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Human Rights Committe€! The government’s resort to secrecy, including éfation to
interrogation techniques and detention conditidvas, contributed to human rights violations
and a lack of accountability for them. Detaineessimbe able effectively to challenge
unlawful detention practices, not least when that fof such abuse may be used to justify
their continued detention. As described abovepteeof classified evidence against detainees
in justifying their indefinite detention without atge as “enemy combatants” has been one of
the fundamental flaws of the CSRT process.

In 2004, the US Supreme Court stated that “a cthat receives a petition for a writ of
habeas corpudfrom an alleged enemy combatant must itself ensbaé the minimum
requirements of due process are achieved... We haweason to doubt that courts faced
with these sensitive matters will pay proper heetth lho the matters of national security that
might arise in an individual case and to the caumstinal limitations safeguarding essential
liberties that remain vibrant even in times of ségiconcerns.*?

Restoration ohabeas corpusnust be a part of restoring transparency and laefs to all
US detentions.

7. Conclusion

States must ensure that any measures taken to ¢oentzaism comply with all their
obligations under international law, and should atlsuch measures in accordance with
international law, in particular international humerights, refugee, and humanitarian EGN

Together we must strengthen the international conmtypand promote the rule of
international law, for the sake of our collectivedrest and common valu&$

Each and every detainee being held in Guantananawbitrarily detained in violation of
international human rights law. Their plight coni@s to cause deep international concern.
Recognition and enforcement of their rightdffective judicial reviewof their detention is
long overdue. All branches of the US governmenttrdoswhat they can to bring this about
as a matter of priority.

The denial ohabeas corpu$o the detainees held in Guantanamo and elseviayeitee USA

has been part of a detention regime developeddi fidicial scrutiny of executive action in
the “war on terror”. The human rights results hdneen predictable. Removed from the
protective mechanism ohabeas corpus detainees have been subjected to enforced

371 E. g. the Human Rights Committee stated that it&em about alleged human rights violations
committed against detainees in US custody was ‘elesgh by the so far successful invocation of State
secrecy in cases where the victims of these pexctiave sought a remedy before the State party’s
courts”. Concluding observations on the USA (200B)e Committee against Torture stated that it
considered the USA’s “no comment policy regardimg ¢xistence of secret detention facilities, as wel
as on its intelligence activities, to be “regrelttib Concluding observations on the USA (2006).

372 Hamdi v. Rumsfel@004),0p. cit

373 United Nations Security Council, Resolution 1486 ¢anuary 2003), UN Doc.: S/IRES/1456 (2003).
37 The United States and international law. JohB@linger Ill, Legal Adviser, US State Department,
address in The Hague, Netherlands, 6 June 20%//www.state.gov/s/l/rls/86123.htm
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disappearance, torture or other ill-treatment, efedetentions and transfers, as well as
arbitrary detentions at the hands of US forces.

The USA has continued to criticize detention withjudicial review in other countries. At
the same time, the administration has broken as@e to put the rule of law and “limits on
the absolute power of the state” at the heartsopiirsuit of national security following the
attacks of 11 September 2001. Instead, the exechts been wedded to a broad strategy
aimed at avoiding meaningful judicial review, vitrg the rights of a whole category of
detainees in the process. It has also been wiltirexploit the cases of individual detainees to
serve this end. The CSRT is a part of this sysiancow judicial review under the DTA does
not remedy this travesty.

The Chairperson of the UN Working Group on Arb§rddetention and the UN Special
Rapporteur on the independence of judges and |lawlyave expressed their deep concern
about the legal regime applied by the USA to thar@namo detainees. In their view,

“the legal regime applied to these detainees selsiaindermines the rule of law and
a number of fundamental universally recognized hunghts, which are the essence
of democratic societies. These include the righthallenge the lawfulness of the
detention before a court (ICCPR, art. 9.4) andrithiet to a fair trial by a competent,

independent and impartial court of law (ICCPR, &n); they protect every person
from arbitrary detention and unjust punishment sateguard the presumption of

innocence®”

In anamicus curiaebrief filed in theBoumediene&ase in the US Supreme Court in August
2007 supporting the international legal right o tBuantanamo detaineeshabeas corpus
nearly 400 UK and European parliamentarians haesstd that “while this case presents a
number of contested issues of US law, to the oaitgidrld it boils down to the simple, but
crucial, question of whether the system of legaimsothat purports to restrain the conduct of
States vis-a-vis individuals within their power Mglrvive the terrorist threat™

The USA must fully recognize and adherénédeas corpusights as part of restoring the rule
of law and respect for human rights principlese-dhly effective long-term route to security,
as the USA itself acknowledgés.

37> Sjtuation of detainees at Guantanamo Bay. 27 Bep2006.0p. cit, para. 17.

376 Al Odah v. USAAmicus curiadorief of 383 United Kingdom and European parliatagans in
support of petitioners, In the US Supreme CourtABdust 2007.

$TE.g. as expressed in the National Security Stysaeg National Strategy for Combating Terrorism,
op. cit (in the former: “America must stand firmly fdret nonnegotiable demands of human dignity:
the rule of law; limits on the absolute power of gtate...” and in the latter: “We understand #hat
world in which these values are embraced as stdadaot exceptions, will be the best antidote & th
spread of terrorism. This is the world we mustdhtdlday”). Also the State Department asserts that
“The United States understands that the existehbaran rights helps secure the peace, deter
aggression, promote the rule of law, combat cring @rruption, strengthen democracies, and prevent
humanitarian criseslfittp://www.state.gov/g/drl/hr/
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Appendix 1: Framework to end unlawful detentions

There are undoubtedly substantial challenges tsiolp the Guantdnamo detention facility.
Yet the facility is of the USA’s own making andititernational opposition it has drawn is a
direct result of the US government’s refusal tongrithe detentions into compliance with
international law and standards. The governmentusthdurn its energies to bringing about
closure of the Guantanamo facility without resagtio any practice which would transfer the
human rights violations to other locations, inclagiinside the USA. There must be no secret
detentions or transfers, no proxy detentions, ramdfers to situations of abuse, and no
detentions in any other facility under US contrdiare it is claimed that international human
rights and humanitarian law do not apply. With thiend, Amnesty International calls for the
following key points to be included in any stratpgysued.

General

1. Any detention facility which is used to hold persdreyond the protection of
international human rights and humanitarian lawusdhde closed. This applies to the
detention facility at Guantdnamo Bay, where, inrlyesix years of detention operations,
the US administration has failed to establish pdaces which comply with international
law and standards. The USA’s secret detention progthould be immediately and
permanently ended and any secret detention fasiliwherever in the world they may be
situated, closed down.

2. Closing Guantanamo or other facilities must notiltda the transfer of the human rights
violations elsewhere. All detainees in US custodst be treated in accordance with
international human rights law and standards, ahéye relevant, international
humanitarian law. All US detention facilities min& open to appropriate external
scrutiny, including that of the International Contiee of the Red Cross (ICRC).

3. The responsibility for finding a solution for thetdinees held in Guantanamo and
elsewhere rests first and foremost with the US/Ae TI$ government has created a
system of detention in which detainees have belhwithout charge or trial, outside the
framework of international law and without the gbgiy of full recourse to US courts. It
must redress this situation in full compliance wiiternational law and standards.

4. All US officials should desist from further undemirig the presumption of innocence in
relation to the Guantdnamo detainees. Public cortaneon their presumed guilt puts
them at risk in at least two ways — it is dangernoue prospect for a fair trial and
dangerous to the safety of any detainee who iaseld It may also put them at further
risk of ill-treatment in detention.

5. All detainees must be able to challenge the lavessrof their detention in an
independent, impartial and competent court, sotli@tcourt may order the release of
anyone whose detention is not lawful. The Milit&lgmmissions Act should be repealed
or substantially amended to bring it into confogmiiith international law, including by
fully ensuring the right tthabeas corpus
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6. President George W. Bush should fully rescind BifNbvember 2001 Military Order
authorizing detention without charge or trial, adhas his executive order of 14 February
2007 establishing military commissions under thétidy Commissions Act.

7. Those currently held in Guantanamo should be rettasless they are to be promptly
charged and tried in accordance with internatistexidards of fair trial.

8. No detainees should be forcibly sent to their couot origin if they would face serious
human rights abuses there, or to any other cowiigre they may face such abuses or
from where they may in turn be forcibly sent tooamtry where they are at such risk.

Fair trials

9. Those to be charged and tried must be promptlygeltewith a recognizable crime under
law and tried before an independent, impartial @mdpetent tribunal established by law,
such as a US federal court, in full accordance witttrnational standards of fair trial.
There should be no recourse to the death penalty.

10. Any information obtained under torture or otheraetrinhuman or degrading treatment or
punishment should not be admissible in proceediedsre any tribunal. In light of the
years of legal, physical and mental abuse to whéthinees in US custody have been
subjected, any trials must scrupulously respeetiiational standards, including with
regard to the admissibility of coerced evidencel amy sentencing take into account the
length of detention in Guantdnamo or elsewhere poibeing transported there.

Solutions for those to be released

11. There must be a fair and transparent process éssfise situation of each of the
detainees who is to be released, in order to ésttelwhether they can return safely to
their country of origin or whether another solutioast be found. In all cases detainees
must be individually assessed, be properly repteddy their lawyers, be provided
interpreters if required, given a full opportunityexpress their views, provided with
written reasons for any decision, and have aceceastspensive right of appeal. Relevant
international agencies, such as the Office of thitedd Nations High Commissioner for
Refugees (UNHCR), should be invited to assist is tidisk, in line with their respective
mandates. The options before the US governmergabid a manner which fully respects
the rights of detainees who are not to be triedveimal therefore ought to be released
without further delay include the following:

(a) Return. The US authorities should return released detsitetheir country
of origin or habitual residence unless they amisétthere of serious human
rights violations, including prolonged arbitraryteletion, enforced
disappearances, unfair trial, torture or othetrdhtment, extrajudicial
executions, or the death penalty. Among those \mbald be released with a
view to return are all those who according to thed of war (Geneva
Conventions and their Additional Protocols) shdwgle been recognized
after their capture as prisoners of war, and tleéased at the end of the
international armed conflict in Afghanistan, unléssy are to be tried for war
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crimes or other serious human rights abuses. Agdlidetainees who are not
to be charged with recognizable crimes should lsased.

When considering returns, the US authorities massaek or accept
diplomatic assurances from the prospective recgigovernment about how
a detainee will be treated after return to thaintguas a basis for sending
individuals to countries where they would otherwigseconsidered at risk of
torture or other ill-treatment. Diplomatic assur@mcnder these
circumstances breach international human rightgatibns, are legally
unenforceable and inherently unreliable. In additthe USA must not
impose conditions, such as continued detention tipe transfer of detainees
under which the receiving state would, by accepsingh conditions, be
violating their obligations under international hamrights law.

(b) Asylum and other forms of protection in the USA The US authorities
should provide released detainees with the oppityttovapply for asylum in
the USA if they so wish, and recognize them asgeds if they meet the
criteria set out in international refugee law. T§@ authorities must ensure
that any asylum applicants have access to progal &lvice and to fair and
effective procedures that are in compliance witarimational refugee law and
standards, including having access to UNHCR. Inidigls who do not
qualify for refugee status, but are at risk of @esihuman rights abuses in the
prospective country of return must receive othem®of protection and
should be allowed to stay in the USA if they wiphysuant to the USA’s
obligations under international human rights lavejuding the International
Covenant on Civil and Political Rights, and the @amtion against Torture or
Other Cruel, Inhuman or Degrading Treatment or slunent. Asylum
applicants and those in need of other forms ofgat@in should not be
detained, unless in each individual case it isbéisteed before a court that
their detention is lawful, for a purpose recogniasdegitimate by
international human rights law, and necessary aoggstionate to the
objective to be achieved, with the lawfulness ef detention periodically
reviewed by the courts, in accordance with inteoma human rights law
and standards.

(©) Transfer to third countries. The US authorities should facilitate the search
for durable solutions in third countries for thegleo cannot be returned to
their countries of origin or habitual residence;dese they would be at risk
of serious human rights abuses, and who do notfgdat protection in the
USA or do not wish to remain in the USA. Any suckugion should address
the protection needs of the individuals, fully resipall of their human rights,
and take into account their views and preferengeg.transfers to third
countries should be with the informed consent efitidividuals concerned.
UNHCR should be allowed to assist in such a proéessccordance with its
mandate and policies. Released detainees shoulibrsatbjected to any
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pressures and restrictions that may compel thechdose to resettle in a
third country. There must be no transfers to tbwdntries from where
individuals may in turn be forcibly sent to a caynvhere they would be at
risk of serious human rights violatiof§.

Reparations

12. The USA has an obligation under international layrtovide prompt and adequate
reparation, including restitution, compensatiomatglitation, satisfaction, and guarantees
of non-repetition, to released detainees for thmgespent unlawfully detained and for
other violations that they may have suffered, satorture or other ill-treatmeft.

There must be no limitations placed on the righticfims to seek reparations in the US
courts.

Transparency pending closure

13. The USA should invite the five UN experts who haeeight access — the Special
Rapporteur on torture and other cruel, inhumanegrading treatment or punishment, the
Special Rapporteur on the independence of judgegaavyers, the Special Rapporteur on
freedom of religion or belief, the Special Rapporten the right of everyone to the
enjoyment of the highest attainable standard ofjglay and mental health, and the
Chairperson-Rapporteur of the Working Group on #apy Detention — to visit
Guantanamo without the restrictions that led therutn down the USA'’s previous
invitation. In particular, there should be no riesibns on the experts’ ability to talk
privately with detainees. It should also grant sactess to Amnesty International, which
has been seeking it since 2002.

378 See also Report of the Special Rapporteur onrimgtion and protection of human rights and
fundamental freedoms while countering terrorismdé&aldum: Mission to the United States of America.
Advanced Edited Version. UN Doc.: A/IHRC/6/17/Add25, October 2007, para. 58 (“In particular, the
Special Rapporteur urges the United States todrikig United Nations High Commissioner for
Refugees to conduct confidential individual intews with the detainees, in order to determine their
qualification as refugees and to recommend theittkement to other countries. He also urges the
United States not to require from receiving cowstithe detention or monitoring of those returned in
cases where such measures would not have basiginational and domestic law, and equally urges
receiving States not to accept such conditions.”)

379 See UN Basic Principles and Guidelines on the Rigla Remedy and Reparation for Victims of
Gross Violations of International Human Rights Lamd Serious Violations of International
Humanitarian Law, adopted by the UN General Assgniésolution 60/147, 16 December 2005.
Article 14 of the UN Convention against Torturetsga “Each State Party shall ensure in its legal
system that the victim of an act of torture obtagdress and has an enforceable right to fair and
adequate compensation, including the means farlaehabilitation as possible. In the event of the
death of the victim as a result of an act of tatinis dependants shall be entitled to compenséation
Those who have been subjected to arbitrary artestrave a right to compensation. Article 9.5 &f th
International Covenant on Civil and Political Rightvhich the USA ratified in 1992, states: “Anyone
who has been the victim of unlawful arrest or detenshall have an enforceable right to
compensation”.
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*k*k

While closure of the Guantdnamo facility and feltoration of the rule of law to all US
detentions remains the responsibility of the USauities, the USA will undoubtedly need the
assistance of other governments in bringing thistdbAmnesty International urges other
governments to do all they can to assist the US#inging its detentions, trials and releases
of detainees into full compliance with internatibteav and standards. All governments must
ensure maximum possible transparency in their astiand must ensure that they do not
become complicit in any unlawful act proposed app&ated by any other government.

Other countries

1. Other governments should give active considerdataccepting released detainees
voluntarily seeking resettlement there, espec@ilyntries of former habitual
residence or countries where released detaineeshzal/close family or other tié¥.

2. All governments should reject conditions attacteddtainee transfers requested by
the USA which would violate the receiving countrglsligations under international
human rights law.

3. All countries should actively support closure of tAuantdnamo detention camp and
all other facilities operating outside the ruleémtrnational human rights and
humanitarian law, and should call on the USA tadpan end to secret detentions and
interrogations.

4. No state should transfer anyone to US custodyraunistances where they could be
detained in Guantdnamo or elsewhere where theybmdneld outside the protections
of international law, or in cases where they cdate trial by military commission.

5. No state should provide any information to assistgrosecution in military
commission trials. This applies in all instance®] & especially compelling in cases
where the death penalty is sought.

*kkk

%80 see also Report of the Special Rapporteur onrirgtion and protection of human rights and
fundamental freedoms while countering terrorismdé&aldum: Mission to the United States of America.
Advanced Edited Version. UN Doc.: A/IHRC/6/17/Add25, October 2007, para. 57. “Notwithstanding
the primary responsibility of the United Statesdeettle any individuals among those detained in
Guantanamo Bay who are in need of internationakgtimn, the Special Rapportuer recommends that
other States be willing to receive persons curyethttained at Guantanamo Bay. The United States and
the United Nations High Commissioner for Refugdesutd work together to establish a joint process
by which detainees can be resettled in accordaitbamternational law, including refugee law aneé th
principle of non-refoulement”.
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Appendix 2: A chronology of transfers and litigatio n

Date Detainee transfer/releases Pentagon comment ransfer/release

11/01/02 FIRST DETAINEES ARRIVE AT GUANTANAMO

05/04/02 | Yaser Hamdi transferred to military cuyt;td‘Given the likelihood that Hamdi is an
on the USA mainland after his US citizenshigmerican citizen..deemed appropriate
is discovered to move him to the United States”

31/07/02 | District Court rules inRasul v. Buslthat it has no jurisdiction to he&abeas corpus
petitions from foreign nationals held in Guantanamppealed to Court of Appeals.

26/10/02 | Four detainees released “no longer poskxkat to US security”

11/01/03 ONE YEAR OF GUANTANAMO DETENTIONS

11/03/03 | Court of Appeals upholds District ColRasul v. Bushuling. Appealed to Supreme Court

09/05/03 | 13 detainees released “no longer poskckattto US security”

16/05/03 | One detainee released, four transferred “éither no longer posed a threat to US
Saudi Arabia for continued detention security or no longer required detentipn

by the United States”.

03/07/03 | Six detainees made subject to Militaryedrof 13 November 2001, making them eligible
for trial by military commission. Identities of énees not released.

18/07/03 | 27 detainees released “to their countoies “either no longer posed a threat to US
origin” security or no longer required detentipn

by the United States”

10/11/03 | Supreme Court agrees to take Basul v. Busltase to consider whether US courts have
jurisdiction to considehabeas corpugpetitions from Guantanamo detainees

21/11/03 | 20 detainees released “to their horfether no longer posed a threat to US
countries” security or no longer required detentipn

by the United States”

23/11/03 | “Approximately 20 detainees” transferredstuantanamo “from the US Central Command
area of responsibility”. Pentagon states thatrtbmber of detainees at Guantanamo is
“approximately 660”. This is down from the belieMpeak of about 680 detainees.

11/01/04 TWO YEARS OF GUANTANAMO DETENTIONS

29/01/04 | Three juvenile detainees released “torth&io longer posed a threat to our nation,
home country” (Afghanistan) have no further intelligence value, and

are not going to be tried by the US
government for any crimes”

29/01/04 | Pentagon states that, to date, 91 detihaege been transferred from Guantdnamo.
However, only 73 such transfers have been annouiireldding Yaser Hamdi).

13/02/04 | One Spanish national transferred to Sfmin “no longer required detention by the

continued detention

United States”
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24/02/04

One Sudanese and one Yemeni Guantanananeietcharged for trial by militar
commission

25/02/04

One Danish national released to Denmark| baséd on assurances provided by
Government of Denmark that it wi
accept responsibility for its national...”

01/03/04

Seven Russian detainees transferred| ‘fdecision to transfer these detainees
continued detention by the Russiamade after extensive discussions betw
government our two governments”

03/03/04

Pentagon releases a draft administrawgew processhat would “reassess at led
annually the need to continue to detain each ermmbatant” in Department of Defen
custody at Guantanamo. The Pentagon asserts théwhof war permits such detenti
“without the use of a review process” but that #huthorities had “decided as a matter,
policy to institute this review process.” The Pguta states that it expects the procedu
to be finalized “in a few weeks”.

09/03/04

Five British detainees transferred to (tHdecision to transfer these detainees
British government. made after extensive discussions betw
our two governments”

15/03/04

23 Afghan and three Pakistani detain€etkere is a process to review the status
released detainees”. highly skilled in concealin
the truth”

From now, for the next two years, the Pentagontaidee transfer announcements emphasize that
circumstances in which detainees are apprehendeldecambiguous, and many detainees are

the

vas
een

st
5e
hNn
of
res

vas
een

of

“the

02/04/04

15 detainees released to Afghanistan,elurk‘there is a comprehensive interagen
Tajikistan, Sudan, Iraq, Jordan and Yemen | process to review the status of detaine

cy
pS”

20/04/04

Oral argument in Supreme CourtRasul v. Bush

18/05/04

Pentagon announces that Deputy Secrefabefense has issued an Order establish
administrative review procedures to make an anasséssment of “the need to continue
detain each enemy combatant” held at Guantanamo Bay

ing
» to

23/06/04

Secretary of the Navy announces that he been designated to oversee an an
administrative review process.

nual

28/06/04

Supreme Court issuégasul v. Bushudgment that courts have jurisdiction to heabeas
corpuspetitions from Guantanamo detainees. Court al®srinHamdi v. Rumsfe|dn

the case of Yaser Hamdi, that “due process demhadis: citizen held in the United States

as an enemy combatant be given a meaningful opgtyrtio contest the factual basis f
that detention before a neutral decision-maker’e Tourt refers to “the possibility th
the standards we have articulated could be menhtaparopriately authorized and prope
constituted military tribunal” and points to US AyrRegulation (AR) 190-8, under whig
the USA provides the “competent tribunal” requirattier Article 5 of the Third GeneV
Convention to determine whether detainees arenmisoof war or not

or
at

rly
h
a

29/06/04

Charges against three Guantanamo detaigfeeed to military commission

Amnesty International November 2007 Al Index: AMR 51/163/2007



102 No substitute for habeas corpus — six years without judicial review in Guantanamo

07/07/04 | Combatant Status Review Tribunals established ya@en order to determine wheth
Guantanamo detainees are “properly detained” asmgncombatants”. The governme
stresses that the CSRTs are modelled on AR 190-8.

07/07/04 | Pentagon announces that nine more detamdsgect to Military Order of 13 Novemb
2001, making them eligible for trial by military wonission. No identities given.

SOME NOTES ON DETAINEE CASE ACTIVITY UP TO THE RASUL RULING

- Until the Rasul v. Busltase concerning whether the courts had jurisdidiaconsidehabeas corpug
petitions filed on behalf of Guantdnamo detainead heen decided by the DC Circuit Court
Appeals and was to be appealed to the Supreme,GoerPentagon announced the release or tra
of four foreign detainees from the base over a peridt4ahonths.

- In theeight months between the DC Court of AppeBBsulruling and the decision by the Supre
Court to take the appeal from that ruling, at leéStdetainees were released from Guantana
according to the Pentagon in public announcements.

- In thefive months between the Supreme Court agreeing todemiieRasulcase and submission
written and oral arguments in the Court, at |&&stietainees were transferred or released, accotali
the Pentagon. In theix weeksbefore oral argument6 detainees were released — including
detainee Shafig Rasul whose case led the litigationits public announcements on the detai
releases, the Pentagon for the first time (two geafter detentions began) emphasised
“comprehensive inter-agency process to review taus of detainees”. The administration al

emphasised in its briefing to the Supreme Coutttthedetainees benefited from a “thorough proce

of review in Guantanamo and that “to date, more 9@ detainees have been released (or desig
for release) from Guantanamo to foreign governnients

- In the more than two months between oral argusentheRasulcase in the Supreme Court and
Court’s ruling in the case — that is, after all théefing to the Court was completed — not a sin
detainee was released or transferred from Guant@nam

- The day after the Supreme Court ruled againstgineernment in theéRasul case, the Pentagg
announced that charges against three Guantanarameks had been referred for trial by milite
commission, thereby drawing public attention back“process”.Prior to this, there had been
announcements of charges for more than four months.
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08/07/04 | One Swedish detainee released “Therpriecess to review the status
detainees...This release was not part
the recently announced Administrati
Review Process”

14/07/04 | Yemeni Guantanamo detainee Salim Hamdarget for trial by military commission

27/07/04 | Four French detainees transferred to [tHEhere are ongoing processes to revi
control of the government of France” the status of detainees...This transfer \
not part of the recently announc
Combatant Status Review Tribunal”

ew
vas
pd

30/07/04 | First CSRT hearing held

02/08/04 | Five Moroccan detainees transferred to|thHehere are ongoing processes to revi
“control of the government of Morocco” the status of detainees...This transfer \

ew
vas
ed

not part of the recently announc
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Combatant Status Review Tribunal”

19/08/04 | 29 detainees transferred to Pakistan | fdihere are ongoing processes to review
continued detention, six to release in Pakistathe status of detainees”. This transfer
includes one detainee “approved for
release... and subsequently found to hot
be an enemy combatant” by a CSRT.

14/09/04 | Administrative Review Board (ARB) procésplemented

22/09/04 | 11 Afghan detainees released to Afghamista“There are ongoing processes to review

the status of detainees”

22/09/04 | 10 detainees transferred from AfghanistaBuantanamo. Believed to be the last transfers
to the base until September 2006.

08/11/04 | Following Guantanamo detainee Salim Ahmed Hamddmébeas corpuspetition
challenging the lawfulness of the military commissscheme set to try him, a DC Distr|ct
Court judge rules irHamdan v. Rumsfelthat unless and until a competent tribupal
determines that Hamdan is not entitled to prisafewar status under the Third Geneva
Convention, he may only be tried by a court martial addition, the court ruled that
certain of the military commission rules were urfiaw

14/12/04 | First ARB conducted

11/01/05 THREE YEARS OF GUANTANAMO DETENTIONS

16/01/05 | One Kuwaiti detainee transferred to KuwdiThere are ongoing processes to review
for prosecution the status of detainees”

21/01/05 | District Court Judge Richard Leon issues rulingofaning government interpretation of
Rasul decision, finding “no viable legal theory” undeedkral, constitutional of
international law by which to issue writs lidibeas corput Guantanamo detainees

25/01/05 | Four British detainees transferred to |tH€he decision to transfer these detainges
custody of the UK government was made after extensive discussions

between the two governments”

28/01/05 | One Australian detainee transferred to |thEhe decision to transfer these detainges
custody of the Australian government was made after extensive discussions

between the two governments”

31/01/05 | To date, final decisions have been hamtedth by CSRTs in 365 cases: 362 detainees
confirmed as “enemy combatants”; three found térimelonger enemy combatants”

31/01/05 | Senior DC District Court Judge Joyce Hens Greessrabainst government and interprets
Rasulto mean that detainees have constitutional rightd CSRT violates due process.
Stays ruling pending appeal to the DC Circuit CadirAppeals

07/03/05 | Three detainees transferred to France| fohere are ongoing processes to review
prosecution the status of detainees”

12/03/05 | Three detainees released to Afghanistémee detainees found to no longer |be

Maldives and Pakistan “enemy combatants” by CSRTs
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29/03/05 | CSRT process completed for existing detipopulation at Guantanamo — 520 “engmy
combatants”, 38 “no longer enemy combatants”. All three of the NLEC decisions mage
following Judge Green'’s ruling against the CSRTS&rJanuary 2005.

19/04/05 | 17 Afghan detainees and one Turkish de¢dii8 detainees found to no longer pe
released “enemy combatants” by CSRTs

26/04/05 | Two Belgian detainees transferred to |tliEhe decision to transfer these detainges
control of the Belgian government was made after extensive discussions

between the two governments”

15/07/05 | DC Court of Appeals reverses District Cotttamdanruling. Court finds that Congress
authorized the military commission process; that @eneva Conventions do not confer
any rights upon Hamdan that he can enforce in pc@amtl that anyway the military
commission could serve as a “competent tribunal¥ich Hamdan could assert his PQW
claim. Case appealed to Supreme Court

20/07/05 | Seven detainees released (one to Sudan, Three detainees found no longer to |be
to Afghanistan, three to Saudi Arabia, one tenemy combatants” by CSRTs
Jordan) and one transferred to the governmdBudanese, Yemeni, Jordanian). Thfee
of Spain detainees recommended for release| by

ARBs (two Afghans, one Saudi Arabian)

22/08/05 | One detainee released to Yemen, one Twwo detainees found no longer to pe

Tajikistan, one to Iran “enemy combatants” (Yemeni, Tajik);
Iranian’s release recommended by ARB

12/09/05 | One detainee released to the government‘iere are ongoing processes to review
Afghanistan the status of detainees”

01/10/05 | One detainee released to Egypt Detaiogrdf no longer to be “enemy

combatant” by CSRT

03/11/05 | Five detainees transferred to Kuwait Memsecommended by ARB

05/11/05 | Three detainees transferred to Bahraim |@ahraini detainee transfers approved |by
detainee to Saudi Arabia ARB

07/11/05 | Five Guantanamo detainees charged fobirieilitary commission

07/11/05 | Supreme Court agrees to héamdancase challenging military commission process

30/12/05 | Detainee Treatment Act signed into law, contairfiageas corpustripping provisions fo
detainees held in Guantdnamo, and providing foromajudicial review by DC Court of
Appeals of CSRT decisions that detainees are “plppetained” as “enemy combatants”

11/01/06 FOUR YEARS OF GUANTANAMO DETENTIONS

20/01/06 | Detainee charged for trial by military caorssion

09/02/06 | Seven detainees released to Afghanistese t Release of five Afghans, the Moroccan
to Morocco; one to Uganda and the Ugandan recommended by ARB

09/02/06 | First round of Administrative Review Boazdmpleted — 463 decisions; 329 continded

detentions; 14 cleared for release; 120 clearettdosfer to other governments
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13/02/06 | Administration files a motion in the US Supreme @oarguing for dismissal of th
Hamdancase under the DTA

1%}

28/03/06 | Oral arguments in Supreme Court iafAdancase

05/05/06 | Five Uighur detainees released to Albania | All five found “no longer enemy
combatants” by CSRTs

18/05/06 | 15 detainees transferred to Saudi Arabia ppréved for transfer by ARBs

24/06/06 | 14 detainees transferred to Saudi Arabia | One found “no longer enemy combata
by CSRT; 13 approved for transfer
ARB.

—

S
Py

The Pentagon’s detainee transfer announcementgehthrir emphasis from “the circumstances
which detainees are apprehended can be ambiguods,nm@ny detainees are highly skilled
concealing the truth” (begun March 2004), to “detimation about the continued detention or tran
of a detainee is based on the best informationesidence available at the time, both classified
unclassified”

n
in

sfer
and

29/06/06 | Supreme Court rules iHamdan v. Rumsfelithat Detainee Treatment Act did not apply|
habeas corpugetitions pending at the time the legislation \eascted; that the militar
commissions established by presidential order warkawful as they had not bee
authorized by Congress, and that Article 3 comnmithe four Geneva Conventions
1949 was applicable in this context

—

(6]

24/08/06 | One detainee transferred to Germany Reeomed for transfer by ARB

26/08/06 | Five detainees transferred to Afghanistan | Recommended for transfer “due
multiple review processes”

to

03/09/06 | 14 “high-value” detainees transferred t@@anamo from up to four and a half years
secret CIA custody. First detainee transfers to MBrmamo since September 20
according to the Pentagon.

in
D4,

14/09/06 | Two detainees transferred to Kuwait Recenumad for transfer by ARB

12/10/06 | 16 detainees transferred to Afghanistath |dRecommended for transfer “followin
one to Morocco multiple review processes”

16/10/06 | One detainee transferred to Bahrain, toneRecommended for transfer by ARB
Iran and two to Pakistan

17/10/06 | Military Commissions Act signed into law, strippindS courts of jurisdiction to hea
habeas corpugpetitions from foreign nationals held in US custed “enemy combatants

1

=

SOME NOTES ON DETAINEE CASE ACTIVITY FROM RASUL RULING TO PASSAGE OF
THE MILITARY COMMISSIONS ACT

- On the same day, 11 July 2005, that the Supreowet@greed to hear thdamdancase challengin
the lawfulness of the military commission systeive {Guantdnamo detainees were charged for trig
commission. This was more detainees than had deamed in the pashree and a half yearsand
camel6 monthsafter the last detainee was charged. With oralraents on thélamdancase pending

| by

for March 2006, the Pentagon announced chargessigaiother detainee in January.
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- Two months after the Supreme Court ruledHamdan v. Rumsfelthat the habeasstripping

provisions of the Detainee Treatment Act did noplgpgo petitions filed on behalf of Guantanamo

detainees before the DTA’s enactment, the admatietr produced 14 “high-value” detainees whose

fate and whereabouts to that point had been unkrfownp tofour and a half years The 14 werg

transferred from secret CIA custody to Guantanantioe-first transfers to the base in two years — jand

their cases were successfully exploited by the adhtnation in obtaining theabeasstripping MCA.

17/11/06 | Three detainees released to Albania (Alger Determined to be “no longer enemy

Egyptian, Uzbek) combatants” by CSRT (2004-2005)

13/12/06 | District Court rules that the MCA has stripped thmurts of jurisdiction to hear Salim
Hamdan’shabeas corpugpetition

14/12/06 | 16 detainees transferred to Saudi Arabia | Recommended for transfer by ARB

17/12/06 | Seven detainees transferred to Afghanist®ecommended for transfer or release thy

six to Yemen (one for release), three |toultiple review board processes”
Kazakhstan, one to Libya, one to Bangladesh.

11/01/07 FIVE YEARS OF GUANTANAMO DETENTIONS

20/02/07 | In Boumediene v. Bushthe DC Circuit Court of Appeals rules that MCAshstripped

they have no constitutional rights. Appealed ® $tupreme Court.

21/02/07 | Seven detainees transferred to Saudi &rabj Recommended for transfer by ARB

01/03/07 | Three detainees transferred to Tajikistan;| Recommended for transfer by “multiple

to Afghanistan review board processes”.

From now, Pentagon’s detainee transfer announcemamitch their emphasis from “determinatip

courts of jurisdiction to hedrabeas corpugetitions from Guantdnamo detainees and that

n

about the continued detention or transfer of aide#ais based on the best information and evidence

available at the time, both classified and uncfeesti (begun June 2006), to “[the transfer] underss

the processes put in place to assess each indiviahdamake a determination about their detention

while hostilities are ongoing — an unprecedenteg 8t the history of warfare”

06/03/07 | Round 2 of ARBs completed. 328 decisioR73 continued detentions; 0 cleared for

“more detainees have been released or transfedad temain in Guantanamp

during the course of ongoing hostilities. This @egis discretionary, administrative and
not required by the Geneva Convention or by USiarnational law”.

release; 55 recommended for transfer to other gowent. The Pentagon stresses that

underscoring the fact that the United States hdsimpyplace processes to assess €ach
individual and make a determination about whether tmay be released or transferred

S

26/03/07 | Pentagon announces transfer of “dangeests suspect” to Guantanamo and that he will

transferred to Guantanamo.”

30/03/07 | One detainee transferred to UK “The ten$ a demonstration of th
United States’ desire not to ho

Amnesty International November 2007 Al Index: AMR 51/163/2007

receive a CSRT. The Pentagon stresses that thereagt this detainee “exemplifies the
genuine threat that the United States and othemtdes face throughout the world in the
war on terrorism. Due to the significant threastherror suspect represents, he has heen

o

detainees any longer than necessary
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Gambia and “rendered” to Guantana
via Afghanistan) in 2002

02/04/07

Supreme Court refuses to taBeumedien@appeal against the DC Court of Appeals rulif

26/04/07

One detainee transferred to Afghanistae, |dThese transfers are a demonstration
to Morocco the United States’ desire not to hg
detainees any longer than necessary.”

(detainee was taken into custody |in

(0]

g

of
Id

27/04/07

Petitions filed in US Supreme Court on behalf ofa@Gi@namo detainees asking it
reconsider its April decision not to consider ti@&oumedienehallenge to the MCA

to

27104/07

Pentagon announces transfer of “high-levember of al-Qaida” from CIA custody
Guantanamo and that he will receive a CSRT

07/05/07

Pentagon releases “procedure for revielmeaf evidence’ relating to ‘enemy combata
status.” If documentary or witness evidence mémtsstandard of “new”, “every effo
will be made to make a decision regarding whetharad to convene a new CSRT with
90 days of the “new evidence” being received byrtdevant authorities. The decision
whether to conduct a new CSRT is a matter for thereviewable discretion” of th

Deputy Secretary of Defense.

15/05/07

Oral arguments iBismullah v. Gateg Parhat v. Gatesn DC Court of Appeals, the firs
cases brought under the DTA in order for the Cdortonsider the scope of judici
review of CSRT decisions under the DTA

=2

19/05/07

One Australian detainee transferred | &4 a military commission, David Hick
Australia pled guilty to providing material suppo
for terrorism in a agreement under whi
he would get to serve his (nine mon
prison sentence in his native Australia

rt
ch
h)

06/06/07

Pentagon announces transfer of “dangeester suspect” to Guantanamo and that he
receive a CSRT. His capture “exemplifies the geauhreat that the United States 4
other countries face throughout the world from dangs extremists”.

will
nd

19/06/07

Four detainees transferred to Yemen, twp“tletermined to be eligible for transfe
Tunisia following a comprehensive series
review processes”

o1
of

22/06/07

Pentagon announces transfer of “dangeesie suspect” to Guantanamo and that he
receive a CSRT. His capture “exemplifies the geauhreat that the United States g
other countries face throughout the world in the araterror. Due to the continuing thre
this terrorist represents... he has been transféoredGuantanamo Bay.”

will
nd
at

29/06/07

Supreme Court vacates its 2 April order and agieesnsideBoumedienease

16/07/07

16 detainees transferred to Saudi Arabia | “determined to be eligible for transfg
following a comprehensive series
review processes”

oY
of

20/07/07

DC Circuit Court of Appeals issues rulingBismullahoutlining for the first time scope @
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its review of CSRT decision under DTA

09/08/07 | Five detainees transferred to Afghanistae,| “determined to be eligible for transfer
to Bahrain following a comprehensive series pf

review processes”

09/08/07 | Pentagon announces completion of CSRT epsocfor 14 *“high-value” detainees
transferred to Guantanamo from secret CIA custadySeptember 2006. All 14 are
confirmed as “enemy combatants”

06/09/07 | 16 detainees transferred to Saudi Arabia | “determined to be eligible for transfer
following a comprehensive series pf
review processes”

12/09/07 | Pentagon announces transfer of “dangdente suspect” to Guantdnamo and that he will

receive a CSRT

28/09/07 | One detainee transferred to Mauritania teieined to be eligible for transfer
following a comprehensive series pf
review processes”

29/09/07 | Six detainees transferred to Afghanistand | “determined to be eligible for transfer

one each to Libya and Yemen. following a comprehensive series pf
review processes”
SOME NOTES ON DETAINEE CASE ACTIVITY SINCE PASSAGE OF THE MCA

- On 26 March 2007, a month after the Court of Agipeuled inBoumediene v. Bughat the MCA

had stripped the courts of jurisdiction to hbabeas corpugetitions from Guantanamo detainees, and

five days after the administration filed its briafthe Supreme Court arguing that the Court shaold
take the issue, the Pentagon announced that a édaun terrorist suspect” had been transferred to

Guantanamo and that he would receive a CSRT. Téassthe only announced transfer in to the base for

seven months. The Pentagon stressed that the el@ticapture “exemplifies the genuine threat the

United States and other countries face throughwatatorld in the war on terrorism” and that “due|to

the significant threat that this terror suspectr@éspnts, he has been transferred to Guantanamo”. A

week later, on 2 April, the Supreme Court annourtbadit would not take thBoumedien@ppeal.

- On 27 April, the day that counsel for the detaméled petitions in the Supreme Court askingi
reconsider its 2 April order, the Pentagon annodribat a “high-level member of al-Qa’ida” had be
transferred from CIA custody to Guantanamo, antlltkavould receive a CSRT. In the following tv
months, while the Court was considering whethechange its mind, the Pentagon announced
transfer to Guantanamo of two more “dangerous mstresuspects”, stressing that their capt
“exemplifies” the threat from “dangerous extremniistand that they would receive CSRTs. On 29 Ju
the Supreme Court announced that it would vacat2 April order and hear tiBoumedienease.

- In the three months following the Supreme Couat®ut-turn, the Pentagon announced the tran
from Guantanamo of 46 detainees. This was more thdéce as many transfers in half the tir
compared to the period before the Court’s decisinrthe six months prior to the Court deciding
examine the Guantanamo regime again, only 22 dmaihad been transferred from the base.
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