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1 The term “communal violence”  in the Indian context refers 
to violence between religious communities such as between 
Hindus and Muslims. Observers have pointed out that the 
term “communal violence” is inappropriate to describe 
events in Gujarat in 2002. “The events in Ahmedabad do not 
fit into any conceivable definition of a communal riot. All 
evidence suggests that what happened there was a 
completely one-sided and targeted carnage of innocent 
Muslims, something much closer to a pogrom. Moreover, 
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selective violence that was perpetrated was done with 
remarkable precision, suggesting meticulous planning over a 
protracted period, rather than the spontaneous mob frenzy 
characteristic of communal riot.”  Sahmat, Ethnic cleansing 
in Ahmedabad: Preliminary report, 2002. Similarly a fact 
finding mission led by Kamal Mitra Chenoy said, “ the 
events in Gujarat do not constitute a communal riot … the 
bulk of the violence that followed (the incident at Godhra) 
was state-backed and one-sided violence against the 
Muslims tantamount to a deliberate pogrom”. Chenoy et al, 
Gujarat carnage 2002, 2002. 
2  In this report, the phrase ‘ right wing Hindus’ or ‘Hindu 
groups’ refers to those that support the ideology of Hindutva, 
a political ideology which sees India as a nation exclusively 
of Hindus and regards Muslims as a threatening ‘enemy’ .  
‘Right wing Hindus’  are often members of organizations 
affiliated with this ideology including the RSS, BJP or 
Bajrang Dal.  For more details on Hindutva and 
organizations adopting this ideology see section 6. 
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3 For scope of the five forms of reparations see principles 
36-50 in United Nations Economic and Social Council 
Commission on Human Rights, Submission on Prevention 
of Discrimination and Protection of Minorities Forty-eighth 
session Item 10 of the provisional agenda. 29 June 1996, 
E/CN.4Sub2/1996/18. 
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4 Cases of sexual violence against Muslim women, who are 
a minority in India, during communal attacks were reported 
earlier. During the partition of the Indian subcontinent in 
1947, Hindu, Muslim and Sikh mobs reportedly used rape 
against the other communities. More recently, in December 
1992, at least a dozen Muslim women were gang-raped by 
Hindu mobs in Surat; similarly in January 1993, at least 
three cases of communally driven rapes of Muslim women 
were reported in Bombay. See Justice B.N. Krishna 
Commission of Inquiry; see also the Reddy Commission of 
Inquiry for the 1969 communal riots in Gujarat.  
5 In Gujarat, Hindus and Muslims make up 89 and 9 per cent 
respectively of the population, the rest are Christians, Jains 
and others. At the national level Hindus constitute 80.5 per 
cent and Muslims 13.4 per cent of the population. (2001 
Census of India). 
6 See section 4 for discussion on crimes against humanity.  
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7 Kar sevaks are Hindu volunteers who offer their services 
for community activities; they were returning from Ayodhya, 
a site where Hindu right wing groups aim to build a temple 
in a place where a Muslim mosque, the Babri mosque, was 
destroyed by right wing Hindu groups in 1992. They claim 
that the mosque stood on the birth place of the Hindu god 
Ram. 
8 In a statement issued on 22 July 2002, Amnesty 
International explained that the Government of India had 
failed to provide a response to Amnesty International’ s visa 
applications before the mutually agreed deadline of 12 July 
2002 and that as such it saw itself compelled to assume that 
visas would not be granted. It said, “this refusal damages the 
image both of the Indian and Gujarat governments before 
their citizens and the international community. A 
government which fully accepts its responsibilities in 
protecting its citizens and uphold their constitutional rights 
to life and equality does not shy away from international 
scrutiny.”  AI Index: ASA 20/15/2002. 
9 “One reason of this inaction (of relevant UN human rights 
agencies) is the pressure exercised by the Indian government 
on the UN mechanisms to not interfere in the ‘ internal 
issues’ of India. In this regard, the then Chairperson of the 
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National Human Rights Commission, Justice Verma met the 
then UN High Commissioner for Human Rights, Ms. Mary 
Robinson and informed her that it was not necessary for her 
to visit India in the context of the violence in Gujarat.” 
International Initiative for Justice in Gujarat, Threatened 
existence: A feminist analysis of the genocide in Gujarat, p. 
3. 
10 Well over 50 reports on the violence in Gujarat have been 
made public; those which focus entirely or partly on 
violence against women in Gujarat include Communalism 
Combat, Genocide Gujarat 2002, 8(77-78), March-April 
2002; People’s Union for Civil Liberties (PUCL), Vadodara 
and Vadodara Shanti Abhiyan, Violence in Vadodara: a 
report, May 2002; People’s Union for Civil Liberties 
(PUCL) Vadodara and Vadodara Shanti Abhiyan, At the 
receiving end: Women’s experiences of violence in 
Vadodara, May 2002; Human Rights Watch, We have no 
orders to save you, May 2002; Concerned Citizens Tribunal, 
Crime against Humanity: An inquiry into the carnage in 
Gujarat, November 2002, three volumes; International 
Initiative for Justice, Threatened existence: A feminist 
analysis of the genocide in Gujarat, December 2003; 
Foundation for Civil Liberties, Untold stories: A case study 
of judicial redressal, several volumes, 2002; Women’s 
Panel, sponsored by Citizen’s Initiative, How has the 
Gujarat massacre affected minority women? The survivors 
speak, April 2002; Editors Guild Fact Finding Mission 
report, Rights and wrongs: Ordeal by fire in the killing fields 
of Gujarat, May 2002; Chenoy at al, Gujarat carnage 2002: 
a report to the nation, April 2002; Disha, Listening to the 
speechless, talking to the deaf: Testimonies of some people 
who suffered during the riots in Gujarat, September 2002. 
National institutions which have addressed the violence in 
Gujarat include the National Human Rights Commission 
(NHRC), the National Commission on Women (NCW), the 
Minorities Commission of India and the Election 
Commission. The Nanavati Shah Commission of inquiry set 
up by the Gujarat government is to conclude its work in 
December 2005.  
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11 These cases relate to the Best Bakery, Godhra, Gulberg 
Society at Chamanpura, Naroda Patiya and Sardarpura. 
Petitions relating to all but the Best Bakery case are pending 
in the Supreme Court which stayed proceedings in these 
cases in November 2003.  
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13 The Statesman, 24 May 2004. 
14 The Statesman, 24 May 2004. 
15 Indian Express, 21 May 2004, AFP, 20 May. Tanvir Jafri, 
the son of former Congress MP Ehsan Jafri who was killed 
in Ahmedabad on 28 February 2002 said, “unfortunately, 
such statements have been made before. They don’ t help.” 
Indian Express, 21 May 2004. 
16 Hindustan Times and Indian Express 3 July 2004. Home 
Minister Shivraj Patil was reported to have cited their 
“different ideologies” as the reason for their removal. The 
BJP has challenged this move in the Supreme Court. For 
more details on the Sangh Parivar, see section 6.  
17 To contribute to the debate, a group of eminent citizens, 
including retired judges, senior advocates and activists, in 
late August 2004, released a draft Prevention of Genocide 
and Mass Crimes Bill, 2004 which proposes a central law on 
genocide and mass crimes and a national authority for 
preventing crimes which could take cognizance of such 
crimes, appoint a central investigating agency and constitute 
a special court in consultation with the relevant judicial 
authority. It could also devise witness protection schemes. 
The bill seeks to enshrine the principle of vicarious criminal 
and administrative liability as well as the doctrine of 
command responsibility in domestic law. Other drafts are 
reported to be in preparation by civil rights groups. For 
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comments see also Asghar Ali Engineer, “Drafting the law 
to prevent communal violence”, PUCL Bulletin, November 
2004. According to some media reports, the government is 
preparing a bill which will hold government officials 
accountable for bias and negligence in the performance of 
their duties during communal riots. Some suggest that a law 
passed before February 2005 could be applied to state 
officials with regard to their failings in Gujarat in 2002 
under the “period of limitation” laid down in the IPC, 
namely that action should be initiated in criminal cases 
within three years of the event. (Telegraph, 11 November 
2004.)  
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4.   State responsibility for abuses by 
private actors 
4.1. State responsibility for failure to exercise due 
diligence 

                                                   
18 The special cell was comprised of Ms. Hemangini Zaveri, 
Secretary, Legislative & Parliamentary Affaris (Retd), Kum. 
Manorama Bhagat, MD, Gujarat Women’s Economic 
Development Corporation, and Mrs. R.I. Hakim, Deputy 
Secretary, Gujarat Legislature Secretariat. 
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19 The Human Rights Committee is the body of independent 
experts monitoring state parties’  fulfilment of the ICCPR. 
20 CEDAW, General Recommendation 19. 
21 Preamble, Declaration on the Elimination of Violence 
against Women. 
22 Article 4(c).  
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23 UN Doc.E/CN.4/1995/42, para 72. She added that “this 
emergence of State responsibility for violence in society 
plays an absolutely crucial role in efforts to eradicate 
gender-based violence and is perhaps one of the most 
important contributions of the women’s movement to the 
issue of human rights.”, UN Doc. E/CN.4/1995/42, para107. 
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24 UN Doc. E/CN.4/1996/53, para 141. 
25 UN Doc. A/CONF.177/20 (1995), paras. 124-130. 
26 In her report to the 1999 session of the UN Commission 
on Human Rights, the UN Special Rapporteur on violence 
against women listed eight questions she has been posing to 
states to assess their adherence to the due diligence standard 
in addressing violence against women by private actors. See 
UN Doc. E/CN.4/1999/68, para 25.  
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27  CEDAW, General Recommendation 19, UN Doc. 
A/47/38, para 31. 
28  The Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment in Article 1 
defines torture to mean “any act by which severe pain or 
suffering, whether physical or mental, is intentionally 
inflicted on a person for such purposes as obtaining from 
him or a third person information or a confession, punishing 
him for an act he or a third person has committed or is 
suspected of having committed, or intimidating or coercing 
him or a third person, or for any reason based on 
discrimination of any kind, when such pain or suffering is 
inflicted by or at the instigation of or with the consent or 
acquiescence of a public official or other person acting in an 
official capacity. …” Rape has been held in certain 
circumstances to be a form of torture in the following cases: 
Mejia v Peru, Inter-American Commission; Prosecutor v 
Zanjil Delalic et al, International Criminal Tribunal on 
former Yugoslavia; Prosecutor v Jean-Paul Akayescu, 
International Tribunal on Rwanda; Aydin v Turkey, 
European Court of Human Rights. 
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29 The United States and Somalia have not ratified this 
Convention. 
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30  A government or organizational policy "need not be 
formalized and can be deduced from the way in which the 
acts occur.  Notably, if the acts occur on a widespread or 
systematic basis that demonstrates a policy to commit those 
acts, whether formalized or not." Prosecutor v. Tadic, 
Judgment, Case No. IT-94-1-T (ICTY Trial Chamber, 7 
May 1997), para. 563." 
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31 ICCPR, Article 50 states that “the provisions of the 
present Covenant shall extend to all parts of federal states 
without any limitations or exceptions.”  
32 The use of voters lists, etc is discussed in Asghar Ali 
Engineer, “Gujarat riots in the light of the history of 
communal Violence” , Economic and Political Weekly. 14-
20 December 2002. 
33 States are also obliged to exercise universal jurisdiction 
over crimes against humanity, i.e. to prosecute or extradite 
perpetrators of such crimes no matter where the crime 
occurred or nationality and status of the perpetrator. 
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5.   Failure of the Indian state to 
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34 In the years 1998-1999 about 200 communal clashes were 
reported in Gujarat. (Ghyanshyam Shah, Rediff.com, 1 May 
2002.) Since the wave of violence in 2002 described in this 
report, clashes of lower intensity have regularly been 
reported in the press.   
35Concerned Citizens Tribunal, Crime against Humanity, 
vol. II, p. 23; the chapter on “Patterns of violence”  contains 
a list of characteristics shared by most attacks in 2002 in 
Gujarat. The Concerned Citizen Tribunal headed by former 
Supreme Court judge, Justice Krishna Iyer, consisted of 
retired Supreme Court judge Justice P.B. Sawant, retired 
Bombay High Court judge, Justice Hosbet Suresh, chairman 
of the People’s Union for Civil Liberties, K.G. Kannabiran, 
former Director General of Police, K.S. Subramanian, social 
activist Aruna Roy and academics Ghanshyam Shah and 
Tanika Sarkar. Its three volume report Crime against 
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Humanity is based on 2,094 statements of victims, FIRs, 
expert accounts and forensic materials.  
36 A new feature of the violence in 2002 was a widening of 
the group of attackers. Unlike in earlier communal violence, 
tribal people, dalits (literally, the “oppressed”, a term to 
refer to people formerly called “untouchables”) and rural 
communities participated in the violent attacks against 
Muslims, a fact which local observers ascribe to their 
systematic indoctrination by right wing groups who used the 
economic distress and marginalization of these groups to 
mobilize opposition to the Muslim minority. According to 
reports, members of these groups were told that they had 
been exploited by Muslims and were promised part of the 
economic spoils of the attacks on the Muslim community. 
Observers particularly note the Hinduization of dalit women 
on an unprecedented scale: “ long standing alliances forged 
between dalit women and Muslim women based on shared 
socio-economic concerns, as also neighbourhood spaces, 
seem to have broken down.” (PUCL Vadodara and 
Vadodara Shanti Abhiyan, At the receiving end: Women’s 
experiences of violence in Vadodara, May 2002, p.6.) 
37 Tridents; emblem of the Hindu god Shiva. 
38 The International Initiative for Justice in Gujarat grew out 
of consultations among over a dozen women’s groups in 
India which brought together a panel of  jurists, activists, 
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lawyers, writers and academics from around the world, 
about half of them Indian, whose purpose it was to draw to 
international attention the specific impact of the violence in 
Gujarat on women’s lives.   
39  For a detailed overview of the right wing Hindu 
organizations see International Initiative for Justice in 
Gujarat, Threatened existence: A feminist analysis of the 
genocide in Gujarat, Annexure III and their ideology and 
political growth, Annexure IV.  
40 “As part of the construction of a Hindu Rashtra [Hindu 
Nation], the Hindu right has consistently sought to portray 
the Muslim as the other, the enemy within who undermines 
the security of the nation, poses a threat to the Hindutva 
project of nation building and erodes Hindu  rights.”  
International Initiative for Justice in Gujarat, Threatened 
existence: A feminist analysis of the genocide in Gujarat, p. 
21. 
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41 In early September 2004, the BJP again expressed its 
“serious concern” about alleged “over breeding” of Muslims 
after the First Report on Religious Data released by the 
Office of Census Commissioner on 6 September 2004 
appeared to suggest that the Muslim population had grown 
by 36% between 1991 and 2001 (1981-1991 by 32.8%) 
while the Hindu population had grown by 20.3% (22.8%) 
respectively. It was subsequently shown that the analysis 
had failed to take into account data from Jammu and 
Kashmir and Assam where no census had taken place in 
1991 and 1981 respectively. According to adjusted figures, 
the Muslim community had grown by 32.9% in 1981-1991 
and by 29.3% between 1991-2001 with the Hindu 
community growing by 22.8% and 20% in the same periods.  
The VHP called the (unadjusted) data “alarming” , claiming 
that “ this community [Muslims] is conspiring to convert 
‘Hindu rajya’  into a Muslim country” .  (Times of India, 8 
September 2004.) 
42 The Gujarati press for months before the attacks in 2002 
highlighted reports, mostly false, of rapes of Hindu girls by 
Muslim men. 
43 International Initiative for Justice, Threatened existence: 
A feminist analysis of the genocide in Gujarat, p. 4.  “The 
body of the mother-nation in these stories [in Gujarati 
newspapers of rape of Hindu women] is conflated with the 
body of the Hindu woman, and the ‘rape of both’  in such 
narratives becomes the justification for the retaliatory rape 
on the bodies of the ‘enemy’  Muslim woman” , International 
Initiative for Justice, Threatened existence: A feminist 
analysis of the genocide in Gujarat, p. 28. 
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44 International Initiative for Justice, Threatened existence: 
A feminist analysis of the genocide in Gujarat, p. 25.  
45  Tanika Sarkar, “Semiotics of terror”, Economic and 
Political Weekly, 13 July 2002.  
46 Eyewitnesses quoted in International Initiative for Justice 
in Gujarat, Threatened existence: A feminist analysis of the 
genocide in Gujarat, p. 26.  
47 Communalism Combat, Genocide Gujarat 2002, 8(77-78), 
April 2002 and Tanika Sarkar, “Semiotics of terror”, 
Economic and Political Weekly, 13 July 2002. 
48 Medico Friends Circle, Gujarat carnage and the health 
service: a public health disaster, May 2002.  
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49 Concerned Citizens Tribunal, Crime against Humanity, 
vol. II, p. 38. The rapists’  purpose was to “possess and 
dishonour them and their men, … to taste what is denied to 
them … to physically destroy the vagina and the womb and 
thereby, to symbolically destroy the source of pleasure, 
reproduction and nurture for Muslim men and children. 
Then, by beating, to punish the fertile female body. Then, by 
physically destroying the children, to signify an end to 
Muslim growth. Then, by cutting up the foetus and burning 
it, to achieve a symbolic destruction of future generations, of 
the very future of Muslims themselves.” (Tanika Sarkar, 
“Semiotics of terror”, Economic and Political Weekly, 13 
July 2002.) “Upon their bodies women carry the honour of 
their communities and raping them is one of the surest ways 
of defiling the entire community.”  (Flavia Agnes, “Law, 
ideology and female sexuality” , Economic and Political 
Weekly, 2 March 2002).   
50 In responses from the governments of Gujarat and India to 
this report, Amnesty International learned that the 
Government of Gujarat has consistently denied that sexual 
violence including rape was widespread in the 2002 
violence. The Lok Sabha Committee on Empowerment of 
Women said in it 7th report (2002) that it had received a list 
of 58 Muslim women in Shah Alam camp, Ahmedabad who 
had alleged sexual violence.  In a response sent to the 
Committee, the state government said that no complaints 
had been received form the women. A state level Women’s 
Cell had heard 856 women and recorded 1,116 statements, 
none of which had contained complaints of sexual 
harassment.  Only six instances of sexual harassment and 
attack, involving 11 victims were reported during the 
violence in the state, the state government said. In its 17th 
report (2003), the Lok Sabha Committee said it was 
“ inclined to conclude that the State level Women Cell failed 
in their duty to gauge the extent of suffering of the harassed 
women in the Shah Alam camp”  and requested further 
investigation into the 58 cases brought to its notice. The 
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state government subsequently informed the Committee that 
the cases were being investigated by state police and that not 
all of them related to rape. 
 
Again, in the response to the Lok Sabha Committee in its 7th 
report raising the issue of special courts to try offences 
against women which many activists favoured, the state 
government said that “since the offences against women 
were sporadic and few in number, it was considered that the 
establishment of special courts … was not advisable. Further, 
as the offences against women are sporadic and have 
occurred at different places, the affected women would not 
be [sic] benefited … and they would have to attend the court 
at far away places and consequently undue inconvenience 
would have been caused to them.” (Response of 14 May 
2003).  
51 Tanika Sarkar, “Semiotics of terror”, Economic and 
Political Weekly, 13 July 2002.  
52 International Initiative for Justice in Gujarat, Threatened 
existence: A feminist analysis of the genocide in Gujarat, 
p.100.  
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53  Women’s Panel, The survivors speak – How has the 
Gujarat massacre affected minority women? Ahmedabad, 
Citizens’  Initiative, April 2002.  
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56 Concerned Citizens Tribunal, Crimes against Humanity, 
vol. II, p.39. 
57 People’s Union for Civil Liberties (PUCL) Vadodara and 
Vadodara Shanti Abhiyan, At the receiving end: Women’s 
experiences of violence in Vadodara, May 2002, p. 5; on p.6: 
“… several majority women are pawns in the hands of 
fundamentalist Hindutva forces and are as vulnerable as 
minority women.”  
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58 “PUCL teams have pointed out the manner in which the 
line between hating Muslims to condoning their killing and 
encouraging it has been crossed, at least partly on account of 
the fear psychosis that centres around the notion of the 
‘dangerous Other’ .”  PUCL and Vadodara Shanti Abhiyan, 
At the receiving end, p. 6. 
59  Several such women are named in the PUCL-Shanti 
Abhiyan report, p.6. 
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60  NHRC proceedings of 1 April 2002. Having heard 
extensive evidence, the Concerned Citizens Tribunal 
concluded, “one may well ask whether this was a case of 
intelligence failure on the part of the police force, or a 
deliberate absence of pre-emptive action?”  Crime against 
Humanity, vol. II, p.81. 
61 The NHRC issued notice to the government of Gujarat on 
1 March 2002 on the measures it had taken to deal with the 
then ongoing violence in Gujarat; after seeking more time 
for the report as most of the state machinery was involved in 
efforts to restore law and order, the Gujarat government 
submitted a preliminary report on 8 March. The NHRC 
called it “perfunctory in character”. The NHRC received a 
more detailed report on 28 March 2002; its proceedings of 1 
April take up several of the Gujarat  government’s assertions 
in its report of 28 March.  
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62 The report of the Gujarat state government received by 
the NHRC on 28 March stated that while there was 
intelligence on the journey of kar sevaks to Ayodhya in 
Uttar Pradesh, there was no “specific information”  about the 
return of the kar sevaks from Ayodhya. The “only message” 
it said it received from Uttar Pradesh intelligence was 
received on 28 February, the day after the Godhra incident. 
The NHRC said this appeared to constitute “an 
extraordinary lack of appreciation of the potential dangers of 
the situation, both by the Central and the State intelligence 
agencies” (Proceedings of 1 April 2002).  The Gujarat 
government’s lack of concern about kar sevak journeys is 
unmatched anywhere else in India: many states were in a 
high state of alert following the VHP’s aggressive 
mobilization for building the temple in Ayodhya.  In August 
2004, the former head of the intelligence wing of the Gujarat 
police, Additional Director General of Police (ADGP) 
(Intelligence), R.B. Sreekumar, testifying before the 
Nanavati Shah Commission, said that state intelligence had 
indeed received information from Lucknow police about the 
imminent return of the kar sevaks. Asked whether this 
information had been passed on to higher officials, 
Sreekumar said that he could not comment on this as he had 
only taken up the post in April 2002. Days before 
Sreekumar’s deposition, former Director General of Police, 
K. Chakravarthi had categorically denied before the 
Commission that Lucknow police had informed Gujarat 
police of the kar sevaks’  return on the express.  
63 Indeed as the train returned from Ayodhya, provocative 
slogans were reportedly shouted by kar sevaks at every 
station before it reached Godhra – which should have alerted 
railway and regular police. 
64 NHRC proceedings of 31 May 2002, in response to a 
report by the government of Gujarat in connection with the 
NHRC’s Preliminary Comments and Recommendations of 1 
April 2002. The NHRC also observed that the Gujarat 
government’s claim that “all possible precautions” had been 
taken, did not explain the fact that violence was uneven in 
different areas of Gujarat, pointing to “ local factors and 
players overwhelming the district officers in certain 
instances, but not in others”  which raised the “ further 



Justice, the victim - Gujarat state fails to protect women from violence AI Index: ASA 20/001/2005 
  

 23 

� � ��  
 C� ' �� � � � � 
 � � *� � � 
 �) � 
 6� �� � � � 	
 � � �� � 	�� ) � � 
 �) � 

� � � � 	� �� 
*� �	� � � 
� *
	� � � � 
� � � ��� � � 
� *
�) � 
( � 	�� � 
�� 
*� 	*�	

�) � �� 
� � � � ���� ��� � � 	
� � �#
� � � 
( � � ' � � �
� � � � 
� � � � � � � � �&

� � ( � 
 � � � 
 � � � � � 
 Q
 �� 
 � ) � � �
 �� 
 � � �� �� �� 
 	� ! 
 � � � 

� � � � �D" ; 7 
6) � 
 � � � � � �
 � � � � 
 *� �
 ( � � ' � � ��' � 
 � � ��� � 

�� � � � � � � � 
 � *�� � 
 �) � 
 + � � ) � � 
 �� � �� � � �
 � � �
 � � 
 �) � 

� � � � � � � � � 
 � ���3� � � 
 6� �� � � � 	
 ) � � 
 ( � �� �� � 
 � � �&

*� 		� ! �� � 
 �) � 
 / � 
 
 � � 		
 *� � 
 � 
 � � � � � 
 9� �� �. � <� � � 
 %H

$� � � � � �#&
! ) �� ) 
�) � 
� @
 
� � � � � � � � &
( � 	�� � 
�� � � � � � 
�) � 

( � � � � � �	��#
 � *
 � �� �� 
 � � � � � �
 � � � 
 *� �	� � 
 �� 
 �� . � 

� ( ( � � ( � �� �� 
� � ��� � 
�� 
( � � ' � � �
' �� 	� � � � "; ; 



7.1.b Failure to protect victims 

2 
) � � �
� *
�� ' � � ��� � ��' � 
� � ( � � �� 
� #
	� � � 	
� �' �	
� �� ) �� 
� � � 

! � � � � 4� 
 � �� ) �� 
 � � � � ( � 
 � � � � � � ��� �� 
 �) � 
 �� � �**� � � � � � 

� � � 
 �� � � ��� � 
 � *
 �) � 
 + � ,� � � �
 ( � 	�� � 
 *� � � � 
 � � � 
 �) � �� 

� � � � �' � � � � &
 � � � 
 �� 
 � � � � 
 � � � � � 
 ( � � ��� �( � ��� � &
 �� 

� � � � � �&
�� � 	� � �� � 
� � � �� � �
� �� 	� 
� � � 
! � � � � "
� � ' � � � 	
� *

�) � � 
� ��� 
� 
� � � � � 
� *
�� � ��� � � �� � 
� #
' �� ��� � 
�) � �
( � 	�� � 

� �� � � 
 � #
 ! � �� ) �� � 
 - � � 	�� 
 ! � � � � 
 � � �� � 
 � � ( � � &

� � 0� � 		#
 � � � � � � &
 �� � � 	�� � 
 � � � 
 ) � � �	�� �� � 
 ! ��) � � �

�� �� � � � � �� � 
�� 
( � � �� � �
�) � � "

� � 
� � 3� � � 
� *
� � � � �&
� � 		� 

*� � 
 ) � 	( 
 ! � � � 
 �� � � � � � 
 � �
 *� �� ) �� � � � 
 � � � � � � � 
 � *
 �) � 

� �� � � ��#
 ! � � � 
 �� 	� 
 �� 
 *	� � "
 
 � 	�� � 
 *� � � 
 / � �� � 
 ( � 	�� � 

� �� ��� � 
 � � 
 %H
 $� � �� � �#
 � � ( � � �� � 	#
 �� 	� 
 - � � 	�� � 

*�� ) ��� � 
*� � 
�) � ��
	�' � � 
! ) � � 
�) � �� 
) � � � � � 
) � � 
� � � � 
� � �

� � 
*�� � 
 �� 
*�� ) �
*� �
 �) � � � � 	' � � 
 � � � 
 � � �
 � 0( � � �
 ( � 	�� � 

) � 	( "
� � 
+ � � ��( � �&
� � 
�) � 
� � � � 
� � #&
� � � � � � � 
� *
�) � 

- � � 	�� 
 � � � � � � ��#
 ! ) � 
 ! � � � 
 � � �� � 
 � ��� � . � � 
 � #
 � 

	� � � � 
 � � � 
 ! � � � 
 �� 	� 
 � #
( � 	�� � 
 �) � �
 �*
 �) � #
! � � �� � 
 �� 

� �� #
 �� 
 � �� � � � �� � &
 �) � #
 ! � � 	� 
 ) � ' � 
 �� 
 *�� ) �
 *� � 

�) � � � � 	' � � "
 � � 
 A� � � � � 
 
 � ��#� &
 *� �� ) �� � � � 
 - � � 	�� � 

! � � � 
 � � ( � � �� � 	#
 �� 	� 
 � #
 ( � 	�� � &
 C�� � � #
 �) � � � 
 � � � 
 � � 

� � � � � � 
 �� 
 � � ' � 
 #� � D"
 
 � �� �� 
 >� � � � ' � 
 
 � 	�� � 
 $� � � � 

( � � � � � � � 	
� � ( � � �� � 	#
�� 	� 
*	� � �� � 
- � � 	�� �&
C! � 
! � � 4�

	� �
 #� � 
 �� 
 J�� �� 
 �) � 
 ( � 	�� � 
 ( � � �K&
 �� � � #
 #� � 
 ) � ' � 
 �� 

� �� D"; E
� � 
 � � ' � � � 	
 ( 	� � � �&
 ( � 	�� � 
 � � ( � � �� � 	#
 � � �� 
 �) � �

�) � #&
 �� ( 	#�� � 
 �) � 
 � � ,� � ��#
 ( � ( � 	� ��� � 
 �� � 	� � �� � 
 �) � 

( � 	�� � &
 ! � � 	� 
 C� � 
 �) � 
 � � � � 
 �) �� � 
 � � 
 ) � ( ( � � � � 
 � �


                                                                              
question as to what the factors were and who the players 
were in the situations that went out of control” .   
65  The Concerned Citizens Tribunal, Crime against 
Humanity, vol. II, p. 81. 
66 Bandhs have in the past been occasions of mob violence 
and after the incident at Godhra, violence during a bandh 
was predictable.  
67 Concerned Citizens Tribunal, Crime against Humanity, 
vol. I, p.41. 
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68 For example see: International Initiative for Justice in 
Gujarat, Threatened Existence, p. 150. 
69 This was also confirmed by other witnesses appearing 
before the Nanavati Shah Commission in November 2003. 
70 Express News Service, 18 August 2004; Former Police 
Commissioner for Ahmedabad, P.C. Pandey, subsequently 
appointed Additional Director of the CBI in February 2004 
and testifying before the Nanavati Shah Commission on 
17August 2004 said he had not known Congress MP Ehsan 
Jafri and did not remember Jafri calling him on the phone: “ I 
do not remember talking to Ehsan Jafri and had never met 
him.” (Indian Express, 18 August 2004.)  Similarly then 
Joint Commissioner of Police, Ahmedabad, M.K. Tandon, 
before the Commission denied having received any phone 
call from Jafri; he said he had received a message from the 
police control room saying that Jafri wanted to be shifted to 
a “safer” place and that he was on his way to another 
incident and had sent some police reinforcement to the 
Gulberg Society. The NHRC, in its confidential report on 
Gujarat, said, "[r)epresentatives of many NGOs and some 
prominent citizens narrated a number of cases where they 
contacted the police and requested them to rescue the 
members of the minority community under attack from the 
marauding mobs but their pleas evoked no response. Shri 
Amar Singh Chaudhry, former Chief Minister, Gujarat 
narrated to the team his futile efforts in seeking police help 
for Shri Ahsan Jaffery, former MP. He claimed to have 
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personally contacted the Police Commissioner, P.C. Pandey, 
at 10.30 A.M. on 28 February and apprised him of the 
imminent danger to the life of Shri Jaffery. The Police 
Commissioner assured him that police assistance will be 
dispatched rapidly. He reminded him again after receiving 
another frantic call from Ahsan Jaffery that no police 
reinforcement had reached his place and that the few 
policemen present were ineffective and unwilling to control 
the violent mob. Shri Chaudhry said that he also spoke to 
the CM Narendra Modi in the afternoon and found him well 
informed about the presence of a violent crowd outside Shri 
Jaffery’s house. He also spoke to the Chief Secretary and 
Home Secretary between 12.30 and 2.00 P.M." 
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74 Ahmedabad’s Police Commissioner P.C Pandey. Cited in 
the Concerned Citizens Tribunal, Crime against Humanity, 
vol. II, p. 83. 
75 Other ways in which police tried to mislead the public 
was to claim that the situation had been brought under 
control when this was manifestly not the case. Ahmedabad 
Commissioner of Police P.C. Pandey said on 2 March 2002 
when Muslims were still being abused and killed in large 
numbers that “the situation is well under control.” 
“Newshour” , Star TV  News, 2 March 2002.  
76 The same police officer rescued 134 Muslims who were 
surrounded by a mob of 20,000 Hindus on the evening of 
the same day. For details of named police officers who 
performed their duty, often at risk to their lives, who were 
subsequently believed to have been punitively transferred, 
see Concerned Citizens Tribunal, Crime against Humanity, 
vol. II, p. 90. 
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77  The Concerned Citizens Tribunal, Crime against 
Humanity, vol. II, p.81.    
78 Times of India, 17 December 2003. 
79 In some districts, however, police shot at attacking Hindus 
to prevent further violence; police superintendents in two 
such districts were subsequently removed from their posts.  
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80 The Telegraph, 2 March 2002. 
81 The high resort to violence by Gujarat police has been 
noted in the National Crime Records Bureau (NCRB) 
reports.  
82 See Human Rights Watch, We have no orders to save you, 
May 2002. 
83 Communalism Combat, Gujarat Genocide 2002, 2002.  
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84  “According to the confidential evidence recorded by the 
Tribunal, these instructions were blatantly disseminated by 
the government, and in most case, barring a few sterling 
exceptions, methodically carried out by the police and the 
IAS [Indian Administrative Service] administration. There is 
no way that the debased levels of violence that were 
systematically carried out in Gujarat could have been 
allowed, had the police and district administration, the IPS 
[Indian Police Service] and the IAS, stood by [their] 
constitutional obligation and followed Service Rules to 
prevent such crimes.”  Crime against Humanity, vol. II, p.18. 
The Times of India of 29 May 2002 said that if the story was 
true, “ it would mean that the democratically elected head of 
a state government actually promoted the lawlessness from 
February 28 by directing his police chief to keep his forces 
under leash. It would imply that Modi is himself responsible 
for the chain of events after Godhra…”.  The Gujarat 
government rejected the findings of the report of the 
Concerned Citizens Tribunal.  The VHP threatened, but did 
not take, legal action against the Tribunal.  
85 Concerned Citizens Tribunal, Crime against Humanity, 
vol. II, p.18. 
86  Rahul Bedi, “Soldiers ‘held back to allow Hindus 
revenge’ ”, Telegraph, 4 March 2002. According to this 
report, the army was sent into Gujarat soon after the Godhra 
incident but the Gujarat government only deployed these 
forces on 1 March 2002, after the worst violence had run its 
course. On Star TV on 3 March 2002, Chief Minister Modi 
said  that the army had been called on the evening of 28 
February and joined duty on the morning of 1 March. The 
Concerned Citizens Tribunal states that 12 columns of the 
army, numbering some 600 troops reached Ahmedabad and 
other sensitive areas on 1 March but were kept on standby. 
It mentions that “military intelligence puts the blame [for the 
late deployment] on the state government” ; Crime against 
Humanity, vol. II, p. 76. The Times of India of 11 March 
ascribed the initial delay to lack of clear instructions from 
the Gujarat government. The Gujarat government’s failure 
to provide adequate transportation for troops and 
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7.1.d Police failure to register accurate complaints 
of victims 
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information about places where violence was being 
committed reportedly further hampered the army’s effective 
and early intervention.  
87 Concerned Citizens Tribunal, Crime against Humanity, 
vol. II, p. 84-85. 
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88 On 2 March and 12 March supplementary FIRs were filed, 
none of which added the charge of rape. 
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94 While it varies from case to case, the tendency to treat 
rape as of lesser significance in cases where the victim was 
murdered is pervasive. Even the Supreme Court, though an 
active protector of human rights, has in some cases laid less 
stress on the offence of rape in such cases. In Laxman Naik v 
State of Orissa, the accused had been convicted of rape and 
murder of a child under section 376 and 302 respectively but 
while he was sentenced to death for the latter, no sentence 
was imposed under the former. The Supreme Court hearing 
the appeal said: “As regards the punishment under section 
376, neither the learned trial Judge nor the High Court have 
awarded any separate and additional substantive sentence 
and in view of the fact that the sentence of death awarded to 
the appellant has been confirmed we also do not deem it 
necessary to impose any sentence on the appellant under 
section 376.”  
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95  Frontline, 29 August 2003. Other FIRs have “gone 
missing”  as well. The FIR in which Nanubhai Maleikh had 
alleged that 11 persons including a BJP MLA and a VHP 
secretary as well as other VHP leaders had instructed a mob 
in Naroda Gaam, Ahmedabad that went on the rampage, 
killing 13 people and burning down an entire neighbourhood, 
is also missing. There is no police record of any kind of his 
complaint. Despite several attempts to get police and 
political leaders to take note, his statement has not been re-
recorded. In addition, Nanubhai Maleikh was arrested for 
the murder of a Hindu whose body was found after the 
unrest. The police case had not named any suspects. Six 
months after the incident, Nanubhai Maleikh was arrested 
and detained along with 11 others for four months. He said, 
“ [a]fter my complaint, top leaders were in trouble. That is 
why police framed me. I have been working in the peace 
committee for more than 20 years. How could I kill anyone? 
Our lives were in danger. There was a huge mob out to get 
us. All we could do was take our families and run for 
cover.”   Frontline, 29 August 2003.    
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101  The Gulberg Society case was later entrusted to the 
Crime Branch. 
102 There are conflicting accounts as to whether Jafri fired 
shots in self-defence.  
103 The Concerned Citizens Tribunal’s report, Crime against 
Humanity, contains in vol. II on pages 191 to 204 names of 
police officers, bureaucrats and politicians who were by 
identified by witnesses for their involvement in the violence 
against Muslims in 2002.    
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104 AFP, 20 September 2002. 
105  Political pressure was not only brought on Muslim 
victims and witnesses of communal violence but also on 
members of Hindu families who had died in the burning of 
the Sabarmati Express near Godhra station. Many have 
publicly complained that the BJP used their plight for its 
own political ends. Addressing media persons in Mumbai in 
October 2003, they said that the VHP and BJP had 
“politicised the Godhra issue over the dead bodies of our 
loved ones”, failed to support the families of victims, and 
tutored them on what to say before the Nanavati  Shah 
Commission. “We are being told by the VHP leaders on 
what to say and what not to say in front of Justice Nanavati 
Commission. This is unacceptable to us. We are therefore 
demanding that the Godhra inquiry and also other 
inquiries … should be conducted outside Gujarat.” 
Rediff.com, 5 October 2003"
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106 “These women are under a lot of pressure to withdraw 
their statements. There is a threat to their lives and people 
from their villages are not allowed to return back to their 
homes unless they retract their statements”, Navaz Kothwal, 
Commonwealth Human Rights Initiative, quoted in AFP, 20 
September 2002.   
107Concerned Citizens Tribunal, Crime against Humanity, 
Vol. I, p 109-110.  
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110 The state government in an affidavit presented to the 
Supreme Court in January 2004 said that of 4,256 cases, 
2,108 had been closed including 1,960 under “A summary” . 
A more precise break-up of cases under the different 
categories of closures is not available to Amnesty 
International.   
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111 Neerja Gotru Rao was in early September 2004 asked by 
police authorities to wind up her probe. The Director 
General of Police said she had completed her task and 
“wanted to be relieved from the cases” . He denied that the 
decision had anything to do with the arrest of the sub-
inspector. (The Hindu, 13 September 2004.)   
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112 Harish Salve was appointed by the Supreme Court as 
amicus curiae to monitor cases relating to the violence in 
2002 in Gujarat. 
113 The Times of India, 18 August 2004. 
114  The Hindu, 18 August 2004. 
115 Indian Express, 19 August 2004. 
116 Indian Express, 19 August 2004. 
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117 Times of India, 19 August 2004. 
118 Indian Express, 17 November 2004. 
119  www.riotcell2002.gujarat.gov.in. Little information is 
currently available on the nature of the cases reviewed and 
reopened. One of the reopened cases relates to the burning 
of Muslim houses in Singhvad area of Limkheda, Dahod 
district where nobody died. The 15 accused of arson include 
six persons who are already under arrest in connection with 
the Bilqis Yakoob Rasool gang rape case; they include the 
three main accused and a police official arrested for 
mishandling the investigation of that case.  
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7.2 Failure of the judiciary to ensure reparation 
and justice to women victims of violence 
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123 Outlook, 19 April 2004. 
124  “The acknowledgment of systemic culpability is 
immensely welcome. And it is enormously reassuring that 
the court has decided to seize this moment to search for a 
larger response to the erosion of the criminal justice system. 
Because the Best Bakery case is not merely about assuring 
justice to the survivors and relatives of those who perished 
in the inferno near Vadodara in Gujarat 2002. It is not just 
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about making sure that Zahira Sheikh and others like her in 
Gujarat are not let down by the law and the court. This case 
is also about the absconding justice in the 1984 Delhi 
massacre case. In which, 18 years and many commissions 
after, victims still wait for just resolution and closure. The 
Best Bakery case is important because it seems to have 
something to say about those unspectacular cases as well. 
Which may never make the headlines but in which the 
miscarriage of justice is just as total, just as inexcusable.” 
Indian Express, 11 August 2003. 
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125 His first summons were issued to him on 27 April 2003 
to appear in court on 9 May 2003; when it could not be 
served as he had left, new summons were issued on 9 June 
2003 to record his evidence on the next day, 10 June 2003. 
When that could not be served, a summons was issued on 13 
June to appear in court on 16 June 2003.  
126 The Supreme Court also mentioned in its judgment that 
Sahejadkhan Hasan Khan had filed an affidavit in the 
Supreme Court narrating the matter and so could not be said 
to be of unsound mind “as was manipulated by the 
prosecution to drop him”.  
127 See below. 
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129 The High Court further observed in its judgment that 
between the hearing on 17 May 2003 at which Zahira 
withdrew her statement and the announcement of the 
judgment on 27 June 2003, she could have revealed any 
threats she may have been under. The fact that she did so to 
the press after the judgment of the trial court is by the High 
Court construed as an indication that Zahira, “who is hardly 
19 years old”  was “misused”, having “ fallen pray to … the 
dirty hands of antisocial and anti-national elements”.   
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130 The High Court said: “There is nothing to show that 
these witnesses had ever made their so-called statements 
before the police and possibility of this case cannot be ruled 
out. If they had not made any statement before the police, 
then there was no question of resiling from their so-called 
statements either under threat or coercion.”  With regard to 
20 panch witnesses (authorized witnesses appointed by 
police) who also withdrew their statements, the High Court 
commented, “ it is known to everyone that in most of the 
cases in our country panchas turned hostile” . 
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131 Section 391 reads: “Appellate Court may take further 
evidence or direct it to be taken: (1) In dealing with any 
appeal under this Chapter, the Appellate Court, if it thinks 
additional evidence to be necessary, shall record its reasons 
and may either take such evidence itself, or direct it to be 
taken by a Magistrate, or when the Appellate Court is a 
High Court, by a Court of Session or a Magistrate. (2) When 
the additional evidence is taken by the Court of Session or 
the Magistrate, it or he shall certify such evidence to the 
Appellate Court, and such court shall thereupon proceed to 
dispose of the appeal …”  
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132 Section 385(2) reads: “The Appellate Court shall then 
send for the record of the case, if such record is not already 
available in that Court, and hear the parties: Provided that if 
the appeal is only to the extent of the legality of the sentence, 
the Court may dispose of the appeal without sending for the 
record.”  
Section 386 reads:  “Powers of the Appellate Court: After 
issuing such record and hearing the appellant or his pleader, 
if he appears, and the Public Prosecutor, if he appears, and 
in case of an appeal under section 377 or section 378, the 
accused, if he appears, the Appellate Court may, if it 
considers that there is no sufficient ground for interfering, 
dismiss the appeal, or may – (a) in an appeal from an order 
of acquittal, reverse such order and direct that further 
inquiry be made, or that the accused be re-tried or 
committed for trial, as the case may be, or find him guilty 
and pass sentence according to law …”.  
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133 The Supreme Court also noted the internal inconsistency 
in the High Court rejecting the four affidavits and at the 
same time declaring the contents of the affidavits to be 
untruthful.   
134  The Supreme Court said, “As the provisions under 
section 391 of the Code are by way of an exception, the 
Court has to carefully consider the need for and desirability 
to accept additional evidence”. 
135 The Supreme Court added that not every witness who 
after the trial changes his or her statement is entitled to a 
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retrial but that the court has to assess if he or she had a fair 
opportunity to depose in the trial. 
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137 
http://www.channel14.com/news/2003/10/week_2/06_guj.ht
ml 
138 The NHRC on 31 July 2003 when filing a special leave 
petition in the Supreme Court requesting it to direct the re-
trial of the Best Bakery case outside Gujarat, had in separate 
petitions also sought direction for transfer to courts outside 
of Gujarat of the cases relating to Godhra, Chamanpura, 
Naroda Patiya and Naroda Gaon and Sardarpura. The case 
relating to the incident at Godhra where 59 passengers had 
died, was the only one in which the Prevention of Terrorism 
Act (POTA) was applied. Initially the authorities detained 
those accused of involvement in the Godhra deaths under 
POTA. After an outcry about the bias in detaining people 
accused of involvement in deaths in Godhra under POTA 
and those involved in subsequent attacks on Muslims under 
regular criminal law, charges under POTA were withdrawn 
in the second week of March 2002. However, POTA was 
reapplied to those accused of the deaths at Godhra in 
February 2003; according to state authorities this was done 
after the confession of an accused who had pointed to the 
involvement of Maulana Hassan Umarji, a local cleric who, 
it was alleged, had planned the attack. On 28 August 2003, 
this accused reportedly retracted his confessions, claiming 
that it had been “ forced” . (Times of India, 30 August 2003.) 
Amnesty International has consistently opposed POTA, 
expressing concerns that several of its provisions violate 
international human rights standards. (See: India: Briefing 
on the Prevention of Terrorism Ordinance, AI Index: ASA 
20/049/2001). Civil rights groups, the media and Amnesty 
International have also opposed the discriminatory 
application of POTA to Muslim suspects in Gujarat. (See: 
India: Abuse of the law in Gujarat: Muslims detained 
illegally in Ahmedabad, AI Index: ASA 20/129/2003).  
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139 Fast track courts, called Lok Adalats in some parts of 
India, are used to expedite judicial processes. 
140 Times of India, 26 November 2003. 
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143 The Hindu, 16 April 2004. 
144 “The import of the historic Supreme Court directive on 
the Best Bakery case will be felt long after this particular 
case runs its course. … (T)he apex court has provided a new 
model for the delivery of justice in a situation where the 
criminal justice system has failed at the local level. This 
hold up hope that no killer-rioter, no perpetrator of mass 
hate crimes, will escape unpunished in the future.”  (Indian 
Express, 14 April 2004.) “The history of riots in this country 
has been a history of the miscarriage of justice. … Through 
its latest order the apex court has signalled its determination 
to ensure that this will not happen, not now and not in the 
future.” (Indian Express, 14 April 2004). 
145  International criminal law has also recently 
acknowledged the need for greater victim protection.  The 
statute of the International Criminal Court includes 
provisions which seek to balance the rights of the accused 
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and the victims and allows for the legal representation and 
participation in proceedings by the victim.  
146  Indian Express, 6 May 2004, referring to the Chief 
Justice’s interview with Press Trust of India, PTI, on 1 May. 
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7.3 Failure to provide medical relief and 
medico-legal evidence of abuse to victims of 
sexual abuse 
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147 The Hindu, 5 June 2004. 
148 Concerned Citizens Tribunal, Crime against Humanity, 
vol. II, p. 118. 
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149 Concerned Citizens Tribunal, Crime against Humanity, 
vol. II, p. 121. 
150 MFC, Carnage in Gujarat: A public health crisis, May 
2002. It said, “Pravin Togadia (Vishwa Hindu Parishad, 
International General Secretary) Jaideep Patel (Vishwa 
Hindu Parishad, Joint Secretary), and Maya Kodnani 
(M.L.A, Naroda) are three medical professionals who were 
reported as being directly involved in the carnage. Apart 
from making incendiary statements and provoking violence, 
at least two of these have been reportedly named in police 
complaints as assailants in different incidents in Naroda and 
Gomtipura in Amdavad. Although such reports referred only 
to certain members of the profession, no cognisance has 
been taken of their actions; nor have any of the medical 
associations taken action against them. Professional bodies, 
both statutory and voluntary, play an important role in 
safeguarding the integrity of their members. Their failure to 
even comment on the behaviour of members of their own 
fraternity is inexcusable.”  The Concerned Citizens Tribunal, 
Crime against Humanity in its chapter, “Communalizing of 
Public Space – Hospitals”, similarly observed: “One of the 
most disturbing and sinister truths about some prominent 
masterminds behind the Gujarat carnage was the fact that 
many of them hailed from the medical profession and, 



Justice, the victim - Gujarat state fails to protect women from violence AI Index: ASA 20/001/2005 
  

 53 


 � 	�� � 
 ! ) � 
 � � *� � � � 
 �� 
 �� . � 
 � � ! � 
 � � � ( 	� �� �� 
 � *
 � � ( � 

� � � 
 � �) � � 
 *� � � � 
 � *
 � � 0� � 	
 ' �� 	� � � � 
 � � � � � � �� � 	#
 � �� 

� � �
 *� � �	��� �� 
 � � � �� � 	
 � 0� � �� � ��� � � 
 � *
 � �� 	� 
 � � � 

! � � � � 
 ! ) �� ) 
 � � � 	� 
 ) � ' � 
 � � �� � 	�� ) � � 
 � � 0� � 	
 � � � � � 	�&

�� � 	� � �� � 
 � � ( � 
 � � � 
 � � � � 
 � � ( � "
 6) � 
 �� � �**� � � � � � 
 � *

( � 	�� � 
 �� ! � � � � 
 ! � � � � 
 ' �� ��� � 
 � *
 � � 0� � 	
 � � � � � 	�
 ! � � 

*� � 5� � � �	#
 � � �� ) � � 
 � #
 �) � 
 �� � �**� � � � � � 
 � *
 � � � �� � � "

6) � 
 - $� 
 �� � � 
 *� � � � 
 � ' �� � � � � 
 � *
 C	� � � � 
 � � � 	� 
 � � � 

�#� �� � � ��� 
 � � 0� � 	
 � � � � � 	�"
 6) � � � 
 ) � ' � 
 I 
 � � � � 
 � � � #

� � ( � � �� 
 � *
 ! � � � � 
 � � � �� � 
 �� 
 ) � � ( ��� 	� 
 �� 
 � � � � ���� � � 

9! ) � � � <
� � � �� � � 
! � � 	� 
� � � �� �� 	#
� � � ( � � �
� � 0� � 	
� � � � � 	�"

=� �
 � � � �� � � 
 �� 
 ) � � ( ��� 	� 
 ' �� ��� � 
 � #
 �) � 
 �� � � 
 � �� �� � 

�) � �
 � � 
 � � � � � 
 � *
 � � 0� � 	
 � � � � � 	�
 ) � � 
 � � � � 
 *�	� � 
 Q
 �� 

� �) � � 
! � � � �&
� � ' �� � � 
� �� � � 
� *
� � 0� � 	
� � � � � 	�
) � � 
� � � � 

� �� � � � � �� � � "
 2 � 
 � 
 � � � � � 5� � � � � &
 �) � � � 
 �� 
 � � 
 � � � �� � 	

� ' �� � � � � 
 � *
 � � 0� � 	
 � � � � � 	�&
 � � 
 ! ) �� ) 
 � � � �� 
 ! � � � � 

� � � 	� 
 � � � . 
 ,� � ��� � "
 I 
 
 6) � � � 
 �� 
 I 
 � � 
 � **�� �� 	

� � � �� � �� � &
 � ��) � � 
 � #
 ( � 	�� � 
 � � 
 � #
 �) � 
 ) � � 	�) 
 � � � � 

� � � ) �� � �#
 � *
 �) � 
 *� � �
 �) � �
 � � 0� � 	
 � � � � � 
 ! � � 

( � � ( � �� � �� � 
� �
� � � ) 
� 
	� � � � 
� � � 	� "
A� ! ) � � � 
� � 
� � � �� � 	

� � � � � � � 
� *
�) � 
� � � � 
� � 
�� ,� � � � 
! � � � � 
� � � ��� � 
� � 0� � 	

� � � � � "D
6) � 
�� � � 
� 	� � 
� � �� � 
�) � �
C� ' �� � � � � 
� *
� � 0� � 	

� � � � � 	�
 ! � � 
 � 	� � 
 � � � �� � #� � 
 �� 
 � �) � � 
 ! � #� "
 � � 
 � � � � 

� � � ( �&
 ' � 	� � �� � � � 
 � � ( � � �� � 
 � � � � �' �� � 
 � � �� � � ��*�� � 

� � � �� � 
 ! ��) � � �
 � � #
 � � � �� � 	
 � � � � � � � 
 � � 
 ( � � �1� � � �� � 

� � ( � � �� "
 6) � #
 ! � � � 
 *� � � � � 
 �� 
 � � �#
 �) � � 
 � � 
 � � � � 
 � � 

( � � � �� 	� D"� 7� 



6) � � � ) 
 � � � #
 ' �� ��� � 
 ! ��) 
 � � � � &
 � �� � 
 � �
 � � � � ) � �

! � � � � � 
 � �� � 
 �� 
 ) � � ( ��� 	�&
 � #�� � 
 � � � 	� � � ��� � � 
 ! � � � 

� � � � 	#
 � � � � � � � � 
 � � 
 � � ��) � �
 �) � 
 ( � 	�� � 
 � � � 
 ) � � ( ��� 	

� � �) � � ���� � 
 ( � � � � � � 
 �) �� "� 7%

 2 � � � � �#
 � � �� � � � ��� � � 	

) � � 
 � � � � 
 � 
 	�� �
 � *
 � � 
 �� ,� � � � 
 ( � � � � � �&
 ) � 	*
 � *
 �) � � 

! � � � � &
! ) � 
! � � � 
� � � ���� � 
�� 
/ "� "
� � � ( ��� 	
� � � 
� �' �	

� � � ( ��� 	
 �� 
2 ) � � � � � � � 
 � � � 
� �� � 
 � � �! � � � 
 ) � 	*
 � 
 � � #

� � � 
 � � 
 � � #� 
 � *�� � 
 � � � �� � �� � "
6) � � � ) 
( � � � �� 	� &
 � #�� � 

� � � 	� � � ��� � � 
! � � � 
�� . � � 
*� � � 
� � � � 
� *
�) � 
' �� ��� � "



6) � � � 
� � � 
� 	� � 
� � ( � � �� 
� *
� � � � � 
! ) � � � 
� � � �� � 	
� � ( � � �� 

! � � � 
 � � 	�� � � � �� 	#
 � � � �� � #� � "
 2 
 ) � � � � 
 � �� ) �� 
 � � ��' �� �

�� 	� 
 �) � 
 � � �� � � � ��� � � 	
� � ���� ��' � 
*� � 
@� � ��� � 
 �� 
+ � ,� �� �

�) � �
 � 
 � � � #
 � *
 � 
 ! � � � � 
 ! ) � 
 ) � � 
 � � � � 
 � � � � 1� � ( � � 

� � � 
 � � � � � � 
 ! � � 
 �� . � � 
 �� 
 � 
 ) � � 	�) 
 � � � �� � 
 ! ) � � � 
 �) � 

� � � �� � 	
 � 0� � �� � ��� � 
 � � ( � � �
 � � � � �
 ) � � 
 � � � �) 
 � �� �� � 


                                                                              
despite their professional allegiance to the Hippocratic oath, 
violated it to lead mobs to rape, pillage, maim and kill and 
that, too, in the most barbaric ways.”  The chapter goes on to 
name several of the doctors identified by witnesses.  
151 MFC, Carnage in Gujarat: a public health crisis, May 
2002.  
152  In Ahmedabad corporation hospitals 70 deaths were 
reported by 25 April 2002. 
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153 International Initiative for Justice in Gujarat, Threatened 
existence: A feminist analysis of the genocide in Gujarat, 
p.77. 
154 Concerned Citizens Tribunal, Crime against Humanity, 
vol. II, p. 113. 
155 The report adds, “These lapses, we hope, were not 
deliberate, as otherwise it would legitimately invite criticism 
that hospitals in Gujarat are not different from other public 
institutions, which have been communalized”, op cit, p.133 
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7.4 Deficiency of the law on rape and sexual 
assault 
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156 State of Karnataka v Manjanna, 2000 (6) SCC 188. 
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157 The section on rape also lists four situations in which 
consent for sexual intercourse is fraudulently obtained and 
excludes marital rape. As not relevant for the present 
context they are ignored here. 
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158 Pramod Mahto v. State of Bihar, Criminal Appeal Nos. 
295-296, dated 21 April 1989 (SC). 
159 Girdhar Gopal, (1953) CrLJ 964 held that only women 
possess modesty which can be outraged. This implies that 
men are not the repositories of socially recognized attributes 
whose violation can shame them or society. The same 
judgment also holds that both men and women can outrage a 
woman’s modesty.  
160 Rupan Deol Bajaj v Kanwar Pal Singh, (1995) 6 SCC 
194. 
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7.4.b Discussions and reforms of the laws relating 
to rape 
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161 Other situations of sexual assault may equally require a 
rethinking of legal provisions but are not the focus of this 
paper. Many women’s groups in India aim at a 
comprehensive legal reform which would encompass sexual 
abuses in domestic, including marital situations, of minors 
in fiduciary situations, in employment situations as well as 
against girls and women in conflict situations.  
162 Flavia Agnes, “Law, ideology and female sexuality” , 
Economic and Political Weekly, 37(9), 2 March 2002. 
163 Ibid.  
164 International Initiative for Justice, Threatened existence: 
A feminist analysis of the genocide in Gujarat, p. 76; see 
also Pratiksha Baxi, “Sexual harassment”, Seminar, 
September 2001. 
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165 In the absence of a comprehensive law on sexual assault 
which encompasses non-penile sexual abuse, section 377 
has frequently been used to address adult sexual abuse of 
children, including male children, as the current law on rape 
is inapplicable to such cases. However, the New Delhi High 
Court in dealing with a finger penetration of a six-year old 
child in 1996 barred the creative interpretation of section 
377 to include non-penile abuse of children and said it 
amounted to an offence under section 354, ‘ violations of 
modesty’ . It said: “Penal statutes must be construed strictly. 
The court must ensure that the thing charged is an offence 
within the plain meaning of the words used and must not 
strain words.” Only parliament could expand penal 
provisions, it held. (S.J. v K.C.J and others, 62 (1996) Delhi 
Law Times 563. The long due reform of the substantive laws 
on sexual assault  (see in the following text) would dispense 
with the need to resort to section 377 in such cases or to an 
unsatisfactory characterisation of the sexual abuse of 
children as amounting to a  “violation of modesty” . Human 
rights groups opposing sexual discrimination, including 
Indian gay and lesbian groups, believe that section 377 
should be abolished. After the above New Delhi High Court 
judgment, the group Sakshi sought the direction of the 
Supreme Court to the Law Commission to frame a law on 
sexual assault. This led to the 172nd Law Commission report 
in the year 2000.   
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166 Section 377 was to be deleted except with regard to 
sexual intercourse with animals. It also argued that 
criminalizing marital rape would “amount to excessive 
interference with marital relationship” and therefore did not 
introduce any change in this area despite womens group’s 
demands. 
167 A national meeting of 30 women’s groups in December 
2001 opposed the notion of complete gender neutrality as it 
did not reflect the reality of sexual assault perpetrated 
exclusively by men. “The concern of women’s groups today 
is to widen the definition of rape and to take the offence 
beyond the patriarchal parameters of peno-vaginal assaults, 
which can be brought about without invoking the principle 
of gender neutrality.” Flavia Agnes, “Law, ideology and 
female sexuality” , Economic and Political Weekly, 37(9), 2 
March 2002.  
168  “As instances of non-penal penetration are on the 
increase and they do not fall in the definition of rape under 
section 375 of the IPC, the Committee feels that such non-
penal penetration should be made an offence prescribing a 
heavier punishment.”   It recommended that “ forcible 
penetration, penile/oral, penile/anal, object or finger/vaginal 
and object or finger/anal should be made a separate offence 
under the IPC prescribing appropriate punishments on the 
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l ines of Section 376 of the IP Code.” See also: India: Report 
of the Malimath Committee on Reforms of the Criminal 
Justice System: Some observations, AI Index: ASA 
20/025/2003. 
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169 Prosecutor v. Akuyesu (Judgment), ICTR-96-4-T, T CH I 
(2 September 1998). 
170 The National Crime Records Bureau in its 2001 annual 
report, “Crime in India” reported 16,496 cases of rape, an 
increase of 6.6% over the previous year. A field study of the 
Institute of Development and Communication in Chandigarh 
found that for every reported rape, as many as 68 rapes go 
unreported.   
171 For instance Nidhi Tandon and Nisha Oberoi, “Marital 
rape – a question of redefinition”, From the Lawyers 
Collective, March 2000, who point to judicial ‘ cross 
purposes’ in that the Supreme Court has described rape a 
crime against basic human rights and a violation of the 
victims’  right to life under Article 21 of the Constitution 
while marital rape has not been included in the legal 
definition of rape. Also see Flavia Agnes, “Law, ideology 
and female sexuality” , Economic and Political Weekly, 
37(9), 2 March 2002.  
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172 There have also been calls to introduce the death penalty 
for rape. Then Deputy Prime Minister L.K. Advani in 
November 2002 reiterated his earlier call to introduce the 
death penalty for rape. The Malimath Committee in its 
recommendations did not favour the imposition of the death 
penalty of rape. In the Committee’s opinion, “the rapist may 
kill the victim. Instead, the Committee recommends 
sentence of imprisonment for life without commutation or 
remission” .  The National Commission for Woman opposed 
the death penalty for rape. Its April 2000 report “Rape: A 
legal study”  suggested the speeding up of rape trials by 
reducing delays through the establishment of special courts 
and trials on a day-to day or time bound basis. It also added 
that the introduction of harsher punishments would reduce 
the punishment rate for rape which is currently only less 
than four per cent. The death penalty for rape would also 
increase the pressure on victims to withdraw complaints. 
“Certainty and speed of punishment would act as greater 
deterrent”, NCW member Poornima Advani said. (Times of 
India, 3 April 2000.)  Many women’s groups also suspect 
that “ this call for capital punishment for rapists is just 
another way of avoiding a thorough reform of the system to 
ensure that it delivers real justice to women. (Indian Express, 
28 November 2002.) The case of Dhananjoy Chatterjee has 
given a new impetus to the debate. He was sentenced to 
death in August 1991 for the rape and murder of a schoolgirl 
in March 1990. All of his appeals were turned down. On 4 
August 2004 President A.P.J. Kalam rejected his mercy 
petition and he was executed on 14 August 2004. For details 
see: AI Index ASA 20/008/2004. Some people have argued 
that in this “ rarest of rare cases” , the death penalty is 
appropriate and some women’s groups appear to have 
agreed with this view.     
  



Justice, the victim - Gujarat state fails to protect women from violence AI Index: ASA 20/001/2005 
  

 59 

BE; &
 BE; 2&
 BE; � &
 BE; � &
 BE; � 
 � � � 
 BEE
 � *
 �) � 
 � 
 

� � � � 
! ��) �� 
� 
� � � � � � � � 	� 
��� � D"



6) � � � 
) � ' � 
� 	� � 
� � � � 
' � � �� � � 
�� ���� ��' � � 
�� 
� ) � � � � 
�) � 

� � �� � � 
 � *
 �) � 
 � � � � �� 
 � � � 	�� � 
 ! ��) 
 � � 0� � 	
 � **� � � � � "
 2 

� � � *�
 � �		&
 �) � 
 � � 0� � 	
 F **� � � � � 
 9� ( � � �� 	
 � � � ���<
 � �		&

%� � B
 ! � � 
 � � � � � � � � � 
 �� 
 @� � � � �#
 %� � B
 � � �
 � �� 
 � � �

� ( ( � � � 
�� 
) � ' � 
� � � � 
� � #� � � 
�) � 
� � � *�
� �� � � "
� �
�� 
� � �

. � � ! � 
�*
� � #
� � ! 
� � � *�� 
� � � 
� � �� � 
( � � ( � � � � 
� � � � � 
�) � 

� � ! 
 � � ' � � � � � � �"
 � � ' � � � 	
 ( � � ( � � � 	� 
 �� � 	� � �� � 
 �) � � � 

� � � �� �� � � 
 �� 
 �) � 
 � E%� � 
 � � ! 
 � � � � �� � �� � 
 � � ( � � �

� � � � � � � � � 
 � ( � � �� 	
 � � � � �� 
 ! ��) 
 � ( � � �� 		#
 �� � �� � � 

( � � � � � � � 	
 �� 
 ��#
 � � ( � 
 � � � 
 �) � 
 �� � � � ��� � 
 � *
 � � � � 

*� � � 	� 
,� � � � � 
� � 
�) � 

� � � � � ( ��� � 
�) � �
�) � #
! � � 	� 
� � 

� � � � 
 � � � � ���' � 
 �� 
 � � � � � � 
 �� � � � �G
 � � � � 
 ) � ' � 
 � � 
 *� � 

� � � � 
� � � ( �� � "
�

6) � 
 � � � �
 � �� � �*�� � � �
 � � � � � �
 ( � � � � � � � � 	
 � ) � � � � 
 ! � � 

�) � 
 � � � � � � � � �
 � *
 � � � ��� � 
 B%E
 � *
 �) � 
 � � 
 � 
 �� 

� � �� �� � 	
 � � ! 
 92� � � � � � � �<
 2 � �&
 � 8HB
 ! ) �� ) 
 � � � � � 

� � � 1� � � ��� � � 
%
� � � 
B"
 � � � ��� � 
B%E
� *
 �) � 
 � � 
 � 
 � � � 	� 

! ��) 
 �) � 
 � �� ) �
 � *
 �) � 
 � � � � � � � 
 �� 
 � � 
 � ( � � 
 �� �� 	
 � � �

�� . �� � 
�� �� 
� � � � � � �
( � � � 	� � � 
*� � � � 
� #
�� ( � 
' �� ��� � 
�� 

� ( � � 
� � � � �&
�) � 
� � ! 
� � � 1� � � ��� � � 
! � � � 
�� � � � �� � "
2 *�� �

� � � � � � � � �� � 
 �) � 
 � 	� 
 � � � ��� � 
 � � 
 � � � 1� � � ��� � 
9� <"
 � � � 1
� � � ��� � 
 %
 � � ! 
 � � � � �  
 C9%<
A� �! ��) � �� � � �� � 
 � � #�) �� � 

� � � �� �� � � 
�� 
� � � 1� � � ��� � 
9� <&
�) � 
�� 5� ��#
�� �� 
� � � 
�� �� 	

� *
� � ( � 
� � 
� � 
� **� � � � 
� � � � � 
� � � ��� � 
BE; &
� � � ��� � 
BE; 1
2&
� � � ��� � 
BE; 1� &
� � � ��� � 
BE; 1� 
� � 
� � � ��� � 
BE; 1� 
� *

�) � 
 � � � �� � 
 
 � � � 	
 � � � � 
 9: 7
 � *
 � H; � <
 � ) � 		
 � � 

� � � � � � �� � 
 �� � ��  

� ,� 
 � � ' �� � � 
 �) � �
 �) � 
 ( � � � �� �� � 

@� � � � 
� � #&
�*
) � 
�) �� . � 
*��&
� �
� � 
� � 
� ( ( 	�� � ��� � 
� � � � 

� #
� ��) � � 
� *
�) � 
( � � ��� �&
� 		� ! 
� � #
( � � ��� � 	� � 
( � � � � � 
�� 

) � ' � 
� � � � � � 
�� &
� � 
�� 
� � � � �� 
�� &
�) � 
� � � � 
� �
� � �	� �� � 

� � � � 
� #
�) � 
� � � � �G
9B<
� ) � � � 
� � #
( � � � � � � �� � � 
� � � 
) � 	� 

� � � � � 
 � � � 1� � � ��� � 
 9%<&
 ��
 � ) � 		
 � � �
 � � 
 	� ! *� 	
 *� � 
 � � #

( � � � � � 
 �� 
 ( � �� �
 � � 
 ( � � 	�� ) 
 � � #
 � � ��� � 
 �� 
 � � 	� ��� � 
 �� 

� � #
 � � � ) 
 ( � � � � � � �� � �&
 � 0� � ( �
 ! ��) 
 �) � 
 ( � � ' �� � � 

( � � � �� � �� � 
� *
�) � 
� � � � �"D



6) � 
 � � ( � � � � 
 � � � � �
 ) � � 
 � � �� � 
 � � 
 � � ' � � � 	
 � � � � � �� � � 

�) � �
 �) � � � 
 �! � 
 ( � � ' �� �� � � 
 � � � 
*� � 5� � � �	#
 � � �
 � � ) � � � � 

��  
C� � 
� ( ��� 
� *
�) � 
� � � � � � � � �&
I 
��
�� 
� � � � 
�) � �
�) � 

�� �� 	
 � � � � �� 
 � ��) � � 
 � � � 
 � � �
 � � � � � �� � � 
 � *
 �) � 

� � � � � � � � �
 � � 
 � � 
 � � �
 � � � 	�� � 
 ��� 
 �� ( � � �� � � � 
 *� � 

) � � � 	#
� � � � 
� � � 
� � � � 
� � � � � � 
� 
� � � � 
! ) � � � 
�) � 
�� 5� ��#

� � � 
 �� �� 	
 � *
 � 
 � � ( � 
 � � � � 
 ) � � 
 � � � � 
 � � � � � � �� � 
 � #
 �) � 

� � � � �
 �� ���  

� "
 6) � 
 � 0( � � � � �� � 
 �) � �
 �) � 
 �� 5� ��#
 �� �� 

� � � 
 �� �� 	
 � *
 � � ( � 
 R� ) � 		
 � � 
 � � � � � � �� � 
 �� � ��  

� 4
 � � 

� � � � � � �� � 
 �� 
 � � � 1� � � ��� � 
 9%<
 � *
 � � � ��� � 
 B%E
 � *
 �) � 

� � 
 � 
 �� 
 � � �
 � � 	#
 � �� � �*�� � � �
 � � �
 ' � �#
 �� ( � � �� � �"
 � �

� � � �� 
 � 
 � � �� �� � 
 �) � 
 � � � � �
 �� 
 � � � � � � �
 �) � 
 �� �� 	
 � *
 � � ( � 

� � � � � 
 � � � 
 �) � � � 
 � *
 � �� �	� � 
 � **� � � � � 
 �� ' � � �� � 	#
 R�� �

��  

�C"
6) � 
� � � � �� 
� � � 
� � 	�� � � 
�� 
� � �
�� 
*� � �) � � � � � � 
� *

�) � 
 �� �� � ��� � 
 � 0( � � � � � � 
 � #
 �) � 
 	� � �� 	� �� � � 
 � � � 
 � � �
 �� 

�� � � � � 
 ��� 
 � � � � � �� 
 � � � 
 � � � �
 �� ' � � �� � 	#
�� . � 
 � � � � � � � � 

�� 
 �) � 
 ( � � ' �� �� � � 
 � *
 � � � ��� � 
 B%E9%<
 � � � 
 9B<
 � *
 �) � 

� � 
 � 
 � � � 
 ) � 	� 
 �) � 
 �� �� 	
 � *
 � � ( � 
 � � � � 
 �� � ��  

� "
 � �

! � � 	� 
 � � � � 	� 
 �) � 
 ' �� ��� 
 � *
 � � �� � 
 �� 
 � � 
 � 
 	���	� 

� � � *� � �� � 	� 
 � � � 
 � � � ! � � 
 �) � 
 5� � � ��� � � 
 ! ��) 
 � � � � �� �

� � � � 
 �� 
 � � �
 �� � 
 *� � �	�� � 
 � � � � � � � � �� � � "
6� �� 	
 �� ���  

� 

! � � 	� 
� � �
� � 	#
� � 
�� 
. � � ( �� � 
! ��) 
�) � 
� � 	*1� � � ( � � �
� *

�) � 
 ' �� ��� 
 � *
 � � �� � 
 � � � 
 �� 
 �� � � 
 ! ��) 
 �) � 
 	� � �� 	� ��' � 

�� �� � �
 � � �
 �� 
 � 	� � 
 	�. � 	#
 �� 
 �� ( � � ' � 
 �) � 
5� � 	��#
 � *
 �) � 

� ' �� � � � � 
 � *
 � 
 ( � � � � � � �� �0
 � � � � � � � 
 � ) � 
 ! � � 	� 
 � � �
 � � 

� � 
) � � ��� � �
� � 
� � � ) *� 	
�� 
� � ( � � � 
*� � � . 	#
� � 
� ) � 
� � #
� � 

�� 
 � � 
 � � 
� � �� � 
�"� � � � � � 
 �) � 
 � � 3� 
 � *
 �) � 
 ( � � 	�� "
 6) � 

�� ( � � ' � � 
 5� � 	��#
 � *
 ) � � 
 � ' �� � � � � 
 ! � � 	� 
 � � � �� �
 �) � 

� � � � �� 
 �� 
 � � � �' �� � 
 � �
 �) � 
 �� � �) 
 � � � 
 � �*��� � 
 ��� �) 
 *� � � 

*� 	� � ) � � � "
6) � 
� �� ) 
� � � � �� 
! � � 	� 
�) � � � *� � � 
� � 
! � 		1
� � ' �� � � 
�� 
� � � ! 
�) � 
� ��� � ��� � 
� *
�) � 
�� �� 	
� � � ��� 
�� 
�) � 

� � � � � � � 
( � � ' �� �� � � 

� *
� � � ��� � 
B%E
� *
�) � 
� � 
 � 
� � � 

�� 
 �� ( � � � � 
 � ( � � 
 �) � 
 
 � � � �� �� � 
F **�� � � � 
 �� 
 �� ' � � �� � 	#

) � 	� 
 �) � 
 �� �� 	
 � *
 � � ( � 
 � � � � � 
 �� � ��  

� 
 I 
 � ) � � � ' � �

( � � � �� 	� 
 ��
 � � #
 � 	� � 
 � � 
 ! � � �) 
 � � � � �� � � �� � 
 ! ) � �) � � 
 ��

! � � 	� 
� � �
� � 
� � � � 
� � � �� � � 	� 
�) � �
�) � 
 � � � � � 
� *
� � 0� � 	

� � � � � 	�
 � � 
 �) � 
 *� � � 	� � 
 � � � 
 �� �� � 
 � #
 	� � #
 ,� � � � �&

! ) � � � ' � � 
� ' � �	� � 	� &
� � 
�) � �
�) � 
 ( � � � � � � �� �0
� � � 
� � . � 

) � � 
 � �� �� � � � �
 ! ��) 
 � � � � �� �
 � � � � 
 � � � 
 � � � �� �
 �) � 
 � � � � �� 

�� 
( � � ( � � 	#
( � �*� � � 
�) � �� 
� � ��� � I D� EB




 � �#� � � � � ) �� �
A� � � #� � � � 
) � � 
( � �� �� � 
� � �
�) � �
� ' � � 
�� 

�� ���  

� 
( � � � � � � �� � �&
�) � 
� � � � � � � 
� � � 
�) � 
	� ! #� � � 
� *

� � �) 
 ( � � ��� � 
 � � � � �� 
 ( � � � � � �"
 � � � ) 
 � ��� � ��� � � 
 � � � 

� � � ,� � �
 �) � 
 ' �� ��� � 
 � *
 � � 0� � 	
 � � � � � 	�
 �� 
 � 
 ) � � ��	� &

�) � � � �� � �� � 
 � � 
 ) � � �	�� ��� � 
 � � ' �� � � � � � �
 � � . �� � 

� ( � � �� 	
 ( � � �� � ��� � 
 � � � � � � � �#" � E: 
� � � ) 
 ( � � �� � ��� � 

� � � � � � � � 
 � � #
 �� � 	� � � 
 ( ) #� �� � 		#
 � ) �� 	� �� � 
 �) � 
 ' �� ��� 

� � 
 � � �� � 
 � 	� � �� � � �� 
 � � � � � � �� � ��� � 
 � � � �� 
 � � � ) 
 � � 

' �� � � 1� � � *� � � � � �� � "
 @� � � � 
 � *
 �) � 
 � � ( � � � � 
 � � � ��&

@� � ��� � 
� "
>� ,� � � � � 
� � � � &
�� 
�) � 
� � � � � � 
� *
� 
! � �. � ) � ( 

� � 
 C� � � � ��� � 
 � ! � � � � � � � 
 � � � � � 
 ! � � � � 
 � � � � �

! � � � � 1*� �� � � 	#
 	� ! �D
 � � � � � �3� � 
 � #
 �) � 
 � � � � � �� . � 

� � � � 	
 2 �� 
 2 � �) � � ��#
 �� 
 @� � � � �#
 %� � : 
 � 	� � 
 � � � � � � �� � 

� ) � � � � � 
�� 
�) � 
� ' �� � � � � 
2 � �
� � � ) 
�) � �
' �� ��� � 
� � 
� � �

) � ' � 
 �� 
 � � ( � � � 
 � � *� � � 
 ( � 	�� � &
 � � *� � � 
 �) � 
 � � � �� � 	

� 0� � �� � � 
� � � 
� � � �� 
� � � �� � 
� � � � � 
� 0� � �� � ��� � 
�� 
� � � � �

! ) � � � 
 �) � #
! � � 	� 
 ) � ' � 
 �� 
*� � � 
 �) � 
 � � � � � � � "
 
 � � � �� � � 


                                                   
173 State of Punjab v Gurmit Singh and others, 1996 (2) SCC 
384. 
174 Priyadarshini Narayanan, “Towards sexual assault law” , 
From the Lawyers Collective,  March 2004. 



Justice, the victim - Gujarat state fails to protect women from violence AI Index: ASA 20/001/2005 

� � � � � � � �	 � � � 
 � � � � 
 � � � � � � � � � 
 � � � � � � � 60 

�) � 
 � �� �� � � � �
 � � � � 
 � #
 �) � 
 ' �� ��� 
 �� � � � �� �� 	#
 � *�� �

�) � 
�� � �� � � �
� � *� � � 
( � 	�� � 
� ) � � 	� 
� � **�� � "� E7




6) � 
 � � � �� � � 
 � ) � � �� � � �� � � 
 � *
 �) � 
 	� ! 
 � � 	� ��� � 
 �� 
 �� ( � 

� � � 
 ( � � � 	� � � 
 *� � � � 
 � #
 ! � � � � 
 � � � . �� � 
 	� � � 	
 � � � � � � � 

�� 
� � � � � 	
� �� � � � � �� � � � � 
� � � 
� 0� � � � � � �� � 
�� 
� ��� � ��� � � 

� *
 � � � � 
 ' �� 	� � � � 
 ! ) � � 
 � � 0� � 	
 ' �� 	� � � � 
 �� 
 �� � � � �� � &

� � � #
 � � � � 
 � � ( � � 
 � � � � �&
 � � � #
 � *
 �) � 
 ' �� ��� � 
 � � � 

� � � � � � 
	� � ' �� � 
� � 
( ) #� �� � 	
� ' �� � � � � 
� *
� � 0� � 	
� � � � � 	�&

� � � #
! � � � � 
� � ( � 
� � � ' �' � � � 
*	� � 
�) � �� 
) � � � � 
� � � 
� � � 

) � � � � 
 � � � � 	� 
 �� 
 � � � � � � 
 ��� � 	#
 � � � �� � 	
 � ' �� � � � � 
 � *

� � ( � 
 � � � 
 � � � #
 ) � � ��� �� 
 �� 
 � � � � � � 
 � � � ( 	� �� �� 
 �� 
 � 

� � � ��� � �� � 
� �� � � ( ) � � � 
� *
*� � �"



6) � 
� � ( � � � � 
� � � � �
� *
� � � �� 
) � � 
� � � � � � �3� � 
�) � 
� �� � � � 

� � � 
 �� � � � � 
 � 0( � � �� � � � � 
 � #
 ! � � � � 
 ' �� ��� � 
 � � � . �� � 

� � � � � � � 
 *� � 
 � � 0� � 	
 � **� � � � � 
 � � � 
 ) � � 
 �� 
 � 
 � � � � � � 
 � *

,� � � � � � �� 
� � �
� � ! � 
� � �� � 	�� � � 
*� � 
� � � � �� 
� � � 	�� � 
! ��) 

� � ( � 
 � � � 
 � �) � � 
 � � 0� � 	
 � **� � � � � 
 � � � #
 � *
 ! ) �� ) 
 � � � 

) �� ) 	#
 � � 	� ' � � �
 �� 
 �) � 
 � ��� � ��� � 
 � *
 ! � � � � 
 ' �� ��� � 
 � *

� � 0� � 	
 � � � � � 	�
 �� 
 + � ,� � � �
 �� 
 %� � %"� E; 
� � 
 � 887&
 �) � 

� � ( � � � � 
 � � � � �
 	� �� 
 � � ! � 
 �) � �
 �) � 
 � � � ( 	� �� � � �
 �� 

� � 0� � 	
 � � � � � 	�
 � � � � � 
 � ) � � 	� 
 � � 
 ( � � ' �� � � 
 ! ��) 
 	� � � 	

� � � � � � 	
 ! ) � 
 �� 
 �� 
 � 0( 	� �� 
 �) � 
 � � �� � � 
 � *
 ( � � � � � � �� � � 

�� 
�) � 
' �� ��� &
( � � ( � � � 
) � � 
*� � 
�) � 
�� �� 	
� � � 
� � � �� �
) � � 
�� 

�) � 
 ( � 	�� � 
 � �� ��� � 
 � � � 
 �) � 
 � � � � �
 � � � 
 ) � 	( 
 ) � � 
 �� 

� � � � � �� � 
 � � � �� �� � � � 
 *� � � 
 � �) � � 
 � � � � � �� �&
 � � � ) 
 � � 
 �) � 

� � � � 
 � *
 �� � � � � 
 � � � � � � 		�� � "
 � � � �� � 
 �) � 
 �� �� 	&

� � � � #� ��#
 � *
 �) � 
 ' �� ��� 
 � ) � � 	� 
 � � 
 � � �� �� �� � � 
 � � 
*� � 

� � 
� � � � � � � �#G
� � � ( � � � � ��� � 
� ) � � 	� 
� � 
� ! � � � � � 
� #
�) � 

� � � � �
 � � 
 � � � ' �� ��� � 
 � *
 �) � 
 � **� � � � � � 
 � � � 
 � #
 �) � 

� � �� �� � 	
 � � ,� � �� � 
 � � � ( � � � � ��� � 
 � � � � � 
 ! ) � �) � � 
 � �

� � �
 � 
 � � � ' �� ��� � 
 ) � � 
 �� . � � 
 ( 	� � � 
 �� . �� � 
 �� �� 
 � � � � � � �

�) � 
( � �� &
� � **� � �� � &
� ) � � . 
� � � 
	� � � 
� *
� � � � �� � � 
�� 
� � � � 

� *
( � � � � � � � #
� � � 
� ) �	� 
� �� �) 
� � 
� 
� � � � 	�
� *
� � ( � "� EE
� � 

� 88; &
 �) � 
 � � ( � � � � 
 � � � ��
 � � ��� � � �� � 
 �) � �
 �) � 
 ) � 	� �� � 

� *
�� �� 	� 
� *
� � ( � 
�� ���  

� 
�� 
� � � � � �� �#
� � � 
�) � �
��
! � � 

� � � �� � � 	� 
 *� � 
 ! � � � � 
 ,� � � � � 
 �� 
 ) � � � 
 � � � ) 
 � � � � � "
 � �

*� � �) � � 
 � � � � � � � � � � 
 ,� � � � � 
 �� 
 �� �� 	� 
 � *
 � � ( � 
 � � �
 �� 
 � � 

� �	� � �
 � ( � � �� �� � � 
 ! ) � � 
 � � ( � 
 ' �� ��� � 
 � � � 
 � � � � �Q
� 0� � �� � � 
 � #
 �) � 
 � � *� � � � 
 � � �
 �� 
 � **� � ��' � 	#
 � � � �� � 	

( � � � � � � �� � � 
�� 
� ' � �� 
' �� ��� � 
� � �� � 
*� � �) � � 
) � � �	�� �� � &

) � � � � � � � 
 � �
 ��� � � � ��3� � "� EH
6) � 
 � � ( � � � � 
 � � � � �
 �� 


                                                   
175 The Hindu, 5 January 2004. 
176 For a selection of Supreme Court judgments on rape see 
Aparna Bhat, Supreme Court on rape trials; a manual of 
best practice of the Supreme Court, New Delhi 2003.  
177 Delhi Working Women’s Forum v Union of India and 
others, 1990 (1) SCC 249. 
178 State of Punjab v Gurmit Singh, 1996 (2) SCC 384. It 
was in this case that the court held that “a murderer destroys 
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the physical body of his victim, a rapist degrades the very 
soul of the helpless female” . 
179 State of Andhra Pradesh v Gangula Satya Murthy, JT 
1996 (10) SC 550. 
180 Harpal Singh and another v State of Himachal Pradesh, 
1981 (1) SCC 560. 
181 Bharwada Bhoginbhai Hirjibhai v State of Gujarat, 1983 
(3) SCC 217. 
182 Krishan Lal v State of Haryana, 1980 (3) SCC 159, 
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183 State of Himachal Pradesh v Raghubir Singh, 1993 (2) 
SCC 622.; similarly the Supreme court said in State of 
Punjab v Gurmit Singh and others, 1996 (2) SCC 384, “ If 
evidence of the prosecutrix inspires confidence, it must be 
relied upon without seeking corroboration of her statement 
in material particulars. If for some reason the court finds it 
difficult to place implicit reliance on her testimony, it may 
look for evidence which may lend assurance to her 
testimony, short of corroboration required in the case of an 
accomplice. The testimony of the prosecutrix must be 
appreciated in the background of the entire case and the trial 
court must be live to its responsibility and be sensitive while 
dealing with cases involving sexual molestation.” This view 
was also upheld in State of Sikkim v Padam Lall Pradhan, 
2000 (10) SCC 112 and State of Rajasthan v N.K., 2000 (5) 
SCC 30.  
184 State of Maharashtra v Chandraprakash Kewalchand 
Jain, 1990 (1) SCC 550; it also said, “an Indian woman 
attaches maximum importance to her chastity and would not 
easily be a party to any move which would jeopardise her 
reputation and lower her in the esteem of others…” 
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185 Sheikh Zakir v State of Bihar, 1983 (4) SCC 10 
186 For example, in Krishan Lal v State of Haryana, 1980 (3) 
SCC 159 and State of Rajasthan v N.K., 2000 (5) SCC 30 
187  State of Maharashtra v Chandraprakash Kewachand 
Jain, 1990 (1) SCC 550. 
188 State of Maharashtra v Prakash, 1993 Sup. (1) SCC 653. 
This is a reversal of the finding of Tukaram v State of 
Maharashtra, AIR 1978 SC, according to which the absence 
of injuries implied consent. 
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7.5 Failure of the government of Gujarat to 
prevent violence against the Muslim minority 
and assure justice 
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189 State of A.P. v Bodem Sundara Rao, 1995 (6) SCC 230. 
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7.5.a Failure of the state to curb hate speech and 
writing as well as inflammatory media reports 
before and during the violence  
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190 VHP President K.K. Shastri’s statement in an interview 
with Sheela Bhatt posted on the Rediff.com portal revealed 
some of the pre-planning though most observers agree that 
the certainty with which Muslim homes and businesses were 
singled out by Hindu mobs indicates longer preplanning. 
Shastri said the lists of Muslim owned shops had been put 
together on the morning of 28 February because, “we were 
terribly angry over Godhra … Hindutva was attacked…” He 
also admitted, “ [t]he VHP has formed a panel of 50 lawyers 
to help release the arrested people accused of rioting and 
looting. None of these lawyers will charge any fees because 
they believe in the RSS ideology.”  Quoted in Editors Guild, 
Rights and wrongs: ordeal by fire in the killing fields of 
Gujarat, Editors Guild Fact Finding Mission, 2002, p.5.  
191 According to Tanika Sarkar, Gujarat police in 2002 had 
only 65 senior Muslim police officers, none in active field 
service. Tanika Sarkar, “Semiotics of terror”, Economic and 
Political Weekly, 13 July 2002.  
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192 Rediff.com. 20 August 2002.  
193 Editors Guild, Rights and wrongs: ordeal by fire in the 
killing fields of Gujarat, Editors Guild Fact Finding Mission, 
2002, p. 1. The Editors Guild fact finding team itself was 
challenged during its visit to Ahmedabad by VHP vigilantes 
on 1 April 2002.  
194 See Tanika Sarkar, “Semiotics of terror”, Economic and 
Political Weekly, 13 July 2002. The Editors Guild team 
when interviewing the de facto Editor-in-chief of Sandesh 
was told, “Hindu protection is my duty” . Asked about 
Sandesh banner headlines about breasts of two Hindu 
women cut off by a Muslim mob at Godhra, he said the 
information had come from police in Panchmahal but was 
contradicted by Gujarat Samachar. Sandesh’s own policy, 
he said, was “not to carry corrections and clarifications”.  
Editors Guild, Rights and wrongs: ordeal by fire in the 
killing fields of Gujarat, Editors Guild Fact Finding Mission, 
2002, p. 8. 
195 Women’s Panel, How has the Gujarat massacre affected 
minority women, April 2002. 
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196 Rediff.com, 1 July 2003 
197 Section 153 of the  IPC: “Wantonly giving provocation 
with intent to cause riot – if rioting be committed; if not 
committed: – Whoever malignantly, or wantonly, by doing 
anything which is illegal, gives provocation to any person 
intending or knowing it to be likely that such provocation 
will cause the offence of rioting to be committed, shall, if 
the offence of rioting be committed in consequence of such 
provocation, be punished with imprisonment of either 
description for a term which may extend to one year, or  
with fine, or with both; and if the offence of rioting be not 
committed, with imprisonment of either description for a 
term which may extend to six months, or with fine, or with 
both.  
Section 153A of the  IPC: “Promoting enmity between 
different groups on grounds of religion, race, place of birth, 
residence, language, etc., and doing acts prejudicial to 
maintenance of harmony:  whoever (a) by words either 
spoken or written, or by signs or by visible representation or 
otherwise, promotes or attempts to promote, on grounds of 
religion, race, place of birth, residence, language, caste or 
community or any other ground whatsoever, disharmony or 
feelings of enmity, hatred or ill-will between different 
religions, racial, language or regional groups or castes or 
communities, or (b) commits any act which is prejudicial to 
the maintenance of harmony between different religious, 
racial, language or regional groups or castes or communities, 
and which disturbs or is likely to disturb the public 
tranquillity, or (c) organizes any exercise, movement, drill 
or other similar activity intending that the participants in 
such activity shall use or be trained to use criminal force or 
violence or knowing it to be likely that the participants in 
such activity will use or be trained to use criminal force or 
violence, or participates in such activity intending to use or 
be trained to use criminal force or violence or knowing it to 
be likely that the participants in such activity will use or be 
trained to use criminal force or violence, against any 
religious, racial, language or regional group or caste or 
community and such activity for any reason whatsoever 
causes or is likely to cause fear or alarm or a feeling of 
insecurity amongst members of such religious, racial, 
language or regional group or caste or community, shall be 
punished with imprisonment which may extend to three 
years, or with fine or with both. ….”  
Section 153B of the IPC: “ Imputations, assertions 
prejudicial to national integrity: (1) Whoever, by words 
either spoken or written or by signs or by visible 
representations or otherwise,  (a) makes or publishes any 
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imputation that any class of persons cannot, by reason of 
their being members of any religious, racial, language or 
regional group or caste or community, bear true faith and 
allegiance to the Constitution of India as by law established 
or uphold the sovereignty and integrity of India, or (b) 
asserts, counsels, advises, propagates or published that any 
class or persons shall, by reason of their being members of 
any religious, racial, language or regional groups or caste or 
community, be denied or deprived of their rights as citizens 
of India, or (c) makes or publishes any assertion, counsel, 
plea or appeal concerning the obligation of any class of 
persons, by reason of their being members of any religious, 
racial, language or regional group or caste or community, 
and such assertion, counsel, plea or appeal causes or is 
likely to cause disharmony or feeling of enmity or hatred or 
ill-will between such members and other persons, shall be 
punished with imprisonment which may extend to three 
years, or with fine, or with both.”  
198 Editors Guild, Rights and wrongs: ordeal by fire in the 
killing fields of Gujarat, Editors Guild Fact Finding Mission, 
2002, p. 11. Chief Minister Modi also denied during the 
meeting that he had said that the firing by former MP Ehsan 
Jafri had enraged the mob. He said he had been misquoted.  
199 Concerned Citizens Tribunal, Crime against Humanity, 
vol. II, p. 82. 
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200 Rediff.com, 13 May 2002. 
201 Press conference, 5 March 2002. 
202 Rediff.com, 4 March 2004. 
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7.5.b Failure of the state government to maintain 
strict neutrality with regard to the Godhra incident 
and subsequent violence 
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203  This is contradicted by officials and institutions in 
Gujarat. The Inspector General of Police, Railways, P.P. 
Agja, said that there was no evidence of a pre-planned attack. 
(Times of India, 29 March 2002.) Similarly the Godhra 
district collector, Jayanthi Ravi on 27 February 2002 
repeatedly said on national radio and television that the 
incident was not pre-planned but an accident. The cause of 
the fire remains unclear. The Gujarat Forensic Science 
Laboratory after extensive tests trying to reconstruct the 
incident of the fire on the train coach came to the conclusion 
that it was not possible to throw any inflammable liquid 
from outside the coach to start a fire within in a way that 
was consistent with the evidence of the fire of 27 February 
2002. A judicial inquiry was set up on 2 September 2004 to 
ascertain the causes of the fire in the express train.  
204  Deposing before the Nanavati Shah Commission in 
August 2004, then Additional Chief Secretary Ashok 
Narayan stated that Chief Minister Modi had himself taken 
the decision to take the charred bodies to Ahmedabad. 
Former head of the intelligence wing of Gujarat police, 
Additional Director General of Police (Intelligence), R.B. 
Sreekumar submitted, also in August 2004 before the 
Commission that he had warned against taking the bodies to 
Ahmedabad as this was likely to trigger violence. Similarly 
former Commissioner of Police, P.C. Pandey said that he 
had disagreed with taking the dead bodies to Ahmedabad 
but that his advice had been overruled. (Times of India, 15 
March 2004)  
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205 Hindustan Times, 2 March 2002. This was echoed in the 
charge sheet submitted by police months later.  
206 In his address on Doordarshan on 28 February, Chief 
Minister Modi, referring to Godhra, said, “Gujarat will not 
tolerate such incident. The culprits will get full punishment 
for their sins. Not only this, we will set an example that 
nobody, not even in his dreams thinks of committing a 
heinous crime like this”. (Quoted in Editors Guild, Rights 
and wrongs: ordeal by fire in the killing fields of Gujarat, 
Editors Guild Fact Finding Mission, 2002, p. 10.)   
207  For instance RRS spokesperson M.G. Vaidya in the 
Times of India, 16 March 2002. 
208 Rediff.com, 3 May 2002 
209 Times of India, 3 March 2002. 
210 Press conference, 28 February 2002. 
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211 Editors Guild, Rights and wrongs: ordeal by fire in the 
killing fields of Gujarat, Editors Guild Fact Finding Mission, 
2002, p.13. 
212 Women’s Panel, How has the Gujarat massacre affected 
minority women: the survivors speak, April 2002. 
213 Election Commission of India press release on 16 August 
2002, also Rediff.com, 10 August 2002.  In November 2002, 
one month before the state elections, Chief Election 
Commissioner J. M. Lyngdoh again expressed his concern 
about the climate in the state saying that provocative 
speeches were being made and that water supply had been 
disconnected in some relief camps. (Indian Express, 13 
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November 2002) The BJP reportedly subsequently said the 
Chief Election Commissioner was biased and pointed to his 
membership of a minority community.  
214 Concerned Citizens Tribunal, Crime against Humanity, 
vol. II, p. 76. 
215 Concerned Citizens Tribunal, Crime against Humanity, 
ibid. BJP used it (the Godhra massacre) to engineer a 
communal pogrom across the State. The places where the 
Congress(I) would have won, such as Mehsana, 
Banaskantha, Dahod, Godhra, Kheda, Anand and 
Chottaudaipur, were precisely the places that were targeted 
during the communal clashes. Ahmedabad and Vadodara, 
the only other places affected by riots are BJP bastions. The 
hysteria and terror generated helped the BJP stem the tide of 
anti-incumbency.”  Frontline, 22 May 2004.  
216Rediff.com, 20 June 2002: VHP President Ashok Singhal 
on 3 September 2002 said that its success lay in the fact that 
entire villages had been “purged”  of Islam and Muslims. 
(Quoted in Concerned Citizens Tribunal, Crime against 
Humanity, vol.II, p. 79.) He reportedly also said, “Godhra 
happened on 27 February and the next day, 50 lakh Hindus 
were in the streets. We were successful in our experiment of 
raising Hindu consciousness, which will be repeated all over 
the country now.”  (Indian Express, 4 September 2002.) 
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While human rights activists point to the many failings of 
the state of Gujarat measured against its obligations under 
national and international law, some analysts have suggested 
that claims about the apparent success of Hindutva 
objectives in Gujarat, when seen from the perspective of its 
proponents, may well be true. “The Modi government as 
well as the Sangh as a whole, have been spectacularly 
successful in their agenda. What is happening in Gujarat is 
not a mark of weakness or inadequacy but a sign of the 
strength of the Sangh Parivar, its firmness of resolve, its 
ideological consistency.”  (Tanika Sarkar, “Semiotics of 
terror”, Economic and Political Weekly, 13 July 2002.) 
Sarkar also points out that state and non-state institutions at 
all levels, from police to hospitals, the legal profession, 
education and media have been successfully penetrated by 
the Sangh Parivar with their executive level occupied by its 
members. Despite Bajrang Dal and VHP office bearers, 
municipal officers and MLAs as well as BJP ministers 
having been explicitly implicated in killings and other 
violence, none of them have been arrested. For a list of 
implicated party and state officials see for instance 
Concerned Citizens Tribunal, Crime against humanity, vol. 
II, p.191-204 and other human rights activists’  reports.   
217 See for instance the chapter on “State complicity”  in 
Concerned Citizens Tribunal, Crime against Humanity, vol. 
II, p. 75 to 80 and the list of state officials accused of 
violence in 2002, vol. II, p.191-204. It identifies the Chief 
Minister as the “chief author and architect of all that 
happened in Gujarat” after the Godhra fire and states 
unequivocally, that “what began in Godhra, could have, 
given the political will, been controlled promptly at Godhra 
itself” . (p. 79.) K.P.S. Gill, appointed as security advisor to 
Chief Minister Modi in May 2002 was quoted as saying, 
“ riots would not take place if the government did not want 
them … no riots could take place if the political 
establishment was impartial” . (The Times of India and The 
Hindu, 14 November 2002.)  
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218 Times of India, 1 September 2004. 
219 Times of India, 18 August 2004. 
220 Times of India, 1 September 2004. 
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7.5.c Reluctance of the state government to 
cooperate with the judiciary to ensure legal 
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221 For details see Indian Express, 24 November 2004. In 
mid-December 2004, the Government of Gujarat requested 
the Nanavati Shah Commission to refrain from releasing 
compact discs containing cell phone records arguing that 
such data could be abused and that the privacy of innocent 
persons could be violated. (Indian Express, 15 December 
2004.)  
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222 Section 166: “Public servant disobeying law, with intent 
to cause injury to any person: - Whoever, being a public 
servant, knowingly disobeys any direction of the law as to 
the way in which he is to conduct himself as such public 
servant, intending to cause, or knowing it to be likely that he 
will, by such disobedience, cause injury to any person, shall 
be punished with simple imprisonment for a term which 
may extend to one year, or with fine, or with both.”  
223  Section 167: “Public servant framing an incorrect 
document with intent to cause injury: - Whoever, being a 
public servant, and being, as such public servant, charged 
with the preparation or translation of any document, frames 
or translates that document in a manner which he knows or 
believes to be incorrect, intending thereby to cause or 
knowing it to be likely to cause injury to any person, shall 
be punished with imprisonment of either description for a 
term which may extend to three years, or with fine, or with 
both.”  
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224 Rediff.com, 2 July 2003. 
225 Rediff.com, 15 April 2004.  

� � � � � � � ��
� 0( � � � � 
� �
+ � � ) � �D"
2� � �� &
! ��) 
� � � � � � 
�� 

�) � 
 � � � � � � � 
 � *
 � � � � � 
 �� ' � 	' �� � 
 � � � � � � � 
 � � � 
 	� � � � � � 

� *
�) � 
� @
 
� � � 
�) � 
� � ,� � � � 
� � 	&
�) � 
� **�� � ' ��
( � �� �� � 

�� 
� 
	� � . 
� *
C�� � � ( � � � � � �
� � � 
� � **�� �� � �
� ' �� � � � � D
�� 

�� ( 	�� � �� 
�) � � "
� �
� 	� � 
� � � � � � 
�) � �
� 
�� � � � *� � 
� *
� � � � � 

�� 
 � � � � �� 
 � � �� �� � 
 + � ,� �� �
 ! � � 	� 
 � � �
 � � 
 ,� � �� �� � � 
 �� 

' �� ! 
� *
�) � 
� � � � � � 
� *
� � � � � 
�) � �
� �� ) �
� � 
� � � � ) �
�� 

� � 
 �� � � � *� � � � � &
 �) � 
 ( � � � 
 *�� � � � �� 	
 � �� � � �� � 
 � *
 �) � 

� � � � � � � &
 �) � 
 � � ' � � � � 
C� � � �� 	
 �� ( 	�� � ��� � �D
 � *
 � � � ) 
 � 

� � � �� �� � 
� � � 
�) � 
C( � � ,� � �� � 
	�. � 	#
�� 
� � 
� � � � � � 
�� 
�) � 

� � � � � � � 
�� 
�) � �� 
� � *� � � � D"



6) � 
� ����� � � 
� *
�) � 
� �� �� 
� � ' � � � � � � �
� � � 
� � 
� � � � 
' � �#

� 	� � � 	#
 �� 
 ��� 
 � � � ( � � � � � 
 �� 
 �) � 
 � � � �
 � � . � �#
 � � � � "

$� 		� ! �� � 
 �) � 
 � � �� �� � 	
 �� �� 	
 � � � � �
 ,� � � � � � �
 � � 
 %E

@� � � 
%� � B
�� 
! ) �� ) 
� 		
%� 
� � � � � � � 
! � � � 
� � 5� ���� � &
�) � 

� �� �� 
*�	� � 
 � � 
 � ( ( � � 	
 � � 
E
2 � � � � �
%� � B&
� 
 � � #
 � � *� � � 

�) � 
 � � ( � � � � 
 � � � � �
 ! � � 
 �� 
 ) � � � 
 � 
 � ( � � �� 	
 � � � ' � 


 � ����� � 
 ! ) �� ) 
 �) � 
A� >� 
) � � 
*�	� � 
 � � 
B� 
@� 	#
%� � B

� � 5� � � ��� � 
 �) � �
 �) � 
 � � ( � � � � 
 � � � � �
 � � �
 � � �� � 
 �) � 
 �� �� 	

� � � � �
,� � � � � � �
� � � 
� �� � � �
� � 1�� ' � � ��� � ��� � 
� � � 
� � 1�� �� 	

� *
 �) � 
 � � � � 
 � � �� �� � 
 �) � 
 � �� �� 
 � *
 + � ,� � � �"
 6) � 
 � �� �� 

� ( ( � � 	
 � � � � ) �
� � 1�� �� 	
 � *
 �) � 
 � � � � 
 � � �
 � �� 
 � � �
 � � 		
*� �

*� � �) � � 
 �� ' � � ��� � ��� � "
 + �' � � 
 �) � 
 ( � � � 
 5� � 	��#
 � *
 �) � 

� ' �� � � � � 
 ! ) �� ) 
 ) � � 
 � 	� � � � #
 � � � �� �� � �� � 
 �� 
 �) � 

� � 		� ( � � 
 � *
 �) � 
 ( � � � � � � ��� � 
 � � � � 
 �� 
 �) � 
 �� �� 	
 � � � � �&
 � 

� � 1�� �� 	
 � � 
 �) � 
 � � � �� 
 � *
 � 0�� ��� � 
 � ' �� � � � � 
 � � � 	� 
 � � �

) � ' � 
� � ' � � � � � 
�) � 
� � � � � 
� *
� � 5� ���� 	"
6) � 
� �� �� 
� ( ( � � 	

� 	� � 
 � �� �� � 
 �) � �
 C�) � 
 �� �� 	
 � � � ��
 �� � � � � � 
 �) � 
 � � ��	� � 

	� � � 	
 ( � � ���� � D
 ! ) � � 
 ��
 � �� � � � � � � 
 �) � 
 � ' �� � � � � 
 � *

! ��� � � � � � 
 ! ) � 
 ) � � 
 �� . � � 
 � � � . 
 �) � 
 � �� �� � � � �� 
 �) � #

) � � 
 � � � 	�� �
 � �' � � 
 �� 
 ( � 	�� � "
 � � � ) 
 � �� �� � � � �� 
 � � � 
 � ��		

� � 
 � � 	�� � 
 � � 
 �� 
 � � � � �
 �� 
 � � � � � � � � � �� 
 � �� � � � � �� � ��� 	

� ' �� � � � � 
 � *
 � 
 � � � � �� � ��' � 
 � � �� � � "
 6) � 
 � �� �� 
 � ( ( � � 	&

) � ! � ' � �&
� �� 
� � �
� � . � 
� 
	�� . 
�� 
� � � ) 
� ' �� � � � � 
� � � 
� � 

��� 
 � � *� � � � � � 
 �� 
C� � ��	� � 
 	� � � 	
 ( � � ���� � D
 � �� 
 � � �
 ) � ' � 

� � #
� � � � �� � 
*� � 
�) � 
� ( ( � � 	"


� � � �� � 
 � 
 � � ( � � � � 
 � � � � �
 ) � � � �� � 
 � *
 �) � 
 A� >� 

( � ����� � 
 � � 
 � %
 � � ( �� � � � � 
 %� � B&
 � ) �� *
 @� � ��� � 
 / "A"

� ) � � � 
 � � 		� � 
 �) � 
 � �� �� 
 � � ' � � � � � � �
 � ( ( � � 	
 � 

C� � � ( 	� �� 
 � #� ! � � ) D
 ! ) �� ) 
 � � �� � #� � 
 � 
 	� � . 
 � *

� � � �� � � � � � � 
 �� 
 ( � � � � �� � 
 �) � 
 � ( ( � � 	"%%; 
6) � 
 � ) �� *


                                                   
226  The Supreme Court judgment of 12 April calls the 
Gujarat appeal “not up to the mark and neither in conformity 
with the required case … The role of the government also 
leaves much to be desired. One gets the feeling that there 
was really no seriousness in the State’s approach to assailing 
the Trial Court’ s judgment. This was apparent in the way the 
appeal was presented.”  BJP MLA Madhu Srivastava who 
had allegedly threatened Zahira Sheikh and caused her to 
withdraw her evidence in court, commented on the Supreme 
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Court criticism of the Gujarat state prosecution of 12 
September 2003: “ If one court of the country has no respect 
for another court, people will soon start losing faith in the 
judiciary” . (Indian Express, 13 September 2003.)   

227 Under Article 356, the President of India can take a range 
of measures if he is satisfied that the constitutional 
machinery of the state has failed; these include the 
imposition of President’s rule in a state. 
228 Indian Express, 13 September 2003, AFP, 12 September 
2003.  
229  Zahira Sheikh had specifically stated in her Special  
Leave Petition of January 2004 that “ for the fair and 
transparent trial to take place and for meeting the ends of 
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justice, it is essential that the trial of the Best Bakery case be 
shifted outside Gujarat” . Accordingly the Supreme Court 
judgment of 12 April had said: “Keeping in view the 
peculiar circumstances of the case, and the ample evidence 
on record, glaringly demonstrating subversion of justice 
delivery system with no congenial and conducive 
atmosphere still prevailing, we direct that the re-trial shall 
be done by a court under the jurisdiction of Bombay High 
Court.”   
230 In June when the trial was about to begin, 11 of the 
accused were in judicial custody, one of whom was granted 
bail. 
231 Indian Express, the Hindu, Times of India, 10 August 
2004. 
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232 Members of the legal community pointed out that Justice 
Shah, when presiding over a TADA court, had sentenced a 
Muslim accused to death in a judgment which was 
subsequently overturned by the Supreme Court. 
(Communalism Combat, 77-78 (2000) 110). Another analyst 
said that Justice Shah was “well known for his Hindutva 
leanings and his anti-Muslim judgments during TADA 
trials”. (Tanika Sarkar, “Semiotics of terror, Economic and 
Political Weekly, 13 July 2002.) 
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233Times of India, 19 May 2003, Rediff.com and television 
channel NDTV 24x7, 20 May 2003. The Commission had by 
then recorded evidence in all areas except in Ahmedabad, 
Vadodara, Bharuch and Narmada districts. 
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237 PUCL Press release, Gujarat, 16 June 2003.  
238 BJP members fiercely criticized this decision in sessions 
of both Houses of Parliament in July; BJP leader V.K. 
Malhotra said the railway minister “was shielding those 
people … who are Pakistani ISI agents” . (NDTV, 15 July 
2004) 
239 A Gujarat legal department notification of 20 July 2004, 
announced on the following day, claimed that the scope of 
the inquiry had been extended after the state government 
had received a large number of representations questioning 
the administration’s role in the incidents. “The government 
decided to come up with it as there was some confusion 
about the scope to be covered by the commission. If the 
commission desires, it can summon the CM, ministers, 
police and government officers, leaders of political parties, 
non-governmental organisations, anyone” , Gujarat Chief 
Secretary P.K. Laheri was quoted as saying.  (Times of 
India, 22 July 2004.)  
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240 For details see NHRC Report on the visit of NHRC team 
headed by Chairperson, NHRC to Ahmedabad, Vadodara 
and Godhra from 19-22 March 2002, dated 31 March 2002.  
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244 The Indian Express, 5 September 2003; The Hindu, 4 
September 2003.  
245 Observers called it “perhaps the first attempt by any chief 
minister to involve the President of India in the bitter 
controversy“ .  The Times of India, 6 August 2003. 
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246 The Hindu, 5 August 2003, Times of India, 6 August 
2003, Indian Express, 7 August 2003.  
247 Police and other  administrative officers have in the past 
years been transferred in a systematic manner to ensure that 
decision making levels were occupied by people with right 
wing leanings.  (For details see International Initiative for 
Justice, Threatened existence: A feminist analysis of the 
genocide in Gujarat, p. 22.) Similarly moves were made by 
the government to ensure control by right wing groups over 
educational institutions, syllabus formulation and the 
popular media. 
248  The Indian Express has consistently monitored the 
political affiliation of public prosecutors conducting post-
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Godhra criminal cases in different courts in Gujarat; for 
details see their website. 
249 Section 24(4) CrPC and Section 24(3) CrPC respectively. 
250 Section 24(1) CrPC; the Central Government may also 
under section 24(2) CrPC appoint one or more Public 
Prosecutors for the purpose of conducting any case or class 
of cases in any district or local area.  
251 Krodhi Praja Nyanadhisha, the bi-monthly newsletter on 
the Rule of Law, initiated by the Asian Human Rights 
Commission, Vol. 1. No. 2, 16 February 2004. 
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252 Navaz Kothwal, Commonwealth Human Rights Initiative, 
quoted in Frontline, 18 July 2003. 
253  For details see Concerned Citizens Tribunal, Crime 
against Humanity, vol. II, p. 110.   
254 Indian Express, 19 September 2003. 

� � 
� � �
� **� � �
�) � 
 ( � �*� � � � � � � 
� *
( � � 	�� 
( � � � � � � �� � � "


 �#� � ) 
+ � � � ) �&

 � � � �� � � �
 � *
 �) � 
 
 � � � ) � � ) � 	
 � �� �� �� �

/ � 
 
 � � ��
 � � � 
 ( � � 	�� 
 ( � � � � � � �� � 
 �� 
 � � ' � � � 	
 � � � � � 

� � 	� ��� � 
 �� 
 ' �� 	� � � � 
 �� 
 �) �� 
 � �� �� �� �
 ! ) � � � 
 � %� 
 $�>�

! � � � 
 � � ( � � �� � 	#
 � � � �� �� � � � &
 � �� �� �  
 C6) � 
 � �� �� 

� � ' � � � � � � �
 � ( ( � �� �� 
 � � 
 ( � � 	�� 
 ( � � � � � � �� � � 
 ! ) � 
 ��

*� � 	� 
 � � � 
 ) � � � � �
 � � � 
 � 0( � � �� � � � � "
 A� 
 ( � 	���� � 	
 � � 

� � � � � �3� ��� � � 	
 � **�	�� ��� � � 
 ! � � . 
 �� 
 �) �� "
 � 
 � � 

� � � � � �� �� � 
! ��) 
�) � 
>� � 
� �� � � 
� 8; : "
� � 
� 8H%&
� 
,� �� � � 

�) � 
 >� � 
 - � � � ��
 � � ' � � � � �
 � � � 
 � �� � � 
 � 8H7
 � 
 � � 

( � � � �� � � �
 � *
 �) � 
 / � 
 
 
 � � � ) � � ) � 	
 � �� �� �� �
 � � ��"
6) � 

/ � 
 
 �� 
 � � �
 � 
 ( � 	���� � 	
 � � � � � �3� ��� � 
 � � 
 � 
 � � � 4�

� � � � �� � � 
 � �� � 
 � � 
 � 
 ( � 	���� � 	
 � ( ( � �� �� � � �D"%77
F �) � �

( � � 	�� 
 ( � � � � � � �� � � 
 ! ��) 
 ( � 	���� � 	
 � **�	�� ��� � � 
 � � � 
 �) � �� 

� ( ( � �� �� � � �� 
 � � 
 ( � 	���� � 	"
 
 � � 	�� 
 ( � � � � � � �� � 
 *� �

2 � � � � 
� �� �� �� �&

 "� "
� ) � � �&
� 
. � � ! � 
>� � 
�#� ( � �) �3� �&

� � � ���� � &
C� ) � �
 �� 
 � � ! 
 �� 
 ( � � 	�� 
 ( � � � � � � �� � � 
 � � �� � 

( � 	���� � 	
� ( ( � �� �� � �P
� �
) � � 
� 	! � #� 
) � ( ( � � � � 
	�. � 
�) �� "

� 
 ) � ' � 
 � � � � 
 � �� �� �� �
 � � ' � � � � � � �
 ( 	� � � � � 
 *� � 
 �) �� 

� �� �� �� �
� �� � � 
	� � �
*�' � 
#� � � �D"%7; 


F � 
8
F � �� � � � 
%� � B&
�) � 
� � ( � � � � 
� � � � �
�� �� � ' � � � � 
�� 

�) � 
+ � ,� � � �
� �� �� 4� 
) � � � 	�� � 
� *
�) � 
( � � �1
+ � � ) � � 
� � � � � 

*� 		� ! �� � 
 � � ���� �� � 
 � *
 �) � 
 � 	� ! 
 � � �� 
 � *
 ( � � � � � � � 
 �� 

( � � � � � � ��� � 
 ( � � ( � �� � �� � � "
 � �
 � � �� 
 �) � �
 + � ,� �� �
 ! � � 	� 

) � ' � 
 �� 
 � � �� �� 
 *� � � � � 	
 � 	� � � � � � � 
 *� � 
 � ( � � �� 	
 ( � � 	�� 

( � � � � � � �� � � 
 �� 
 � � 
 � ( ( � �� �� � 
 � #
 �) � 
 + � ,� � � �

� � ' � � � � � � �
 �� 
 ��#
 �) � � � 
 � ) � � � � � 
 ! ��) 
 � ��� � . �� � 

- � � 	�� � "
 6) � 
 � � � � �
 � 	� � 
 � ( ( � �� �� � 
 *� � � � � 
 � � 	�� ��� � 

+ � � � � � 	
 � � � �� ) 
 � � 	' � &
 ! ) � &
 � � 
 �  ��� ���� 
�� 

 � � � ��� � � 

�) � 
� � � � � 
� � � 
� � � � � � � 
�� ( � � ��� 	��#"


6) � 
 � � ( � � � � 
 � � � � �
 ! ) � � 
 � 0� � �� �� � 
 �) � 
 �� �� 	
 � *
 �) � 

� � � �
 � � . � �#
 � � � � 
 � � � 
 ��� 
 � ( ( � � 	
 �� 
 �) � 
+ � ,� � � �
 � �� ) 

� � � � �&
 �� 
 ��� 
 ,� � � � � � �
 � *
 � %
 2 ( � �	
 %� � : 
 � 	� � � 	#

�� � �� �� � 
 �) � 
 ( � � 	�� 
 ( � � � � � � �� � 
 *� � 
 C� � �
 � � ��� � 
 �� 
 � 

� � � � � � 
 � � *����� � 
 �) � 
 ( � � ���� � 
 ) � 	� 
 � #
 ) �� D"
 � �
 � � �� 

�) � �
 � � �) 
 �) � 
 ( � � 	�� 
 ( � � � � � � �� � 
 � � � 
 �) � 
 ( � � � �� �� � 

,� � � � 
C*� �	� � 
�� 
� �� � ) � � � � 
�) � ��
� � ��� �D
� � � 
! � � � 
C� � �

� � ��� � 
�� 
� 
� � � � � � 
� � *����� � 
�) � 
( � � ���� � 
) � 	� 
� #
) �� D

� � � �� � 
 �) � 
 �� �� 	"
 � �
 � 	� � 
 � � �� &
 CJ�K) � 
 ( � � � � � � �� � 
 ! ) � 

� � � � 
 � � �
 � � �
 *� �� 	#
 � � � 
 � � �� 
 � � � � 
 	�. � 
 � 
 � � � � � � 	
 *� � 

�) � 
 � � *� � � � 
 �� 
 � 
 	�� � �	��#
 �� 
 �) � 
 *� �� 
 ,� � �� �� 	
 �#� �� � D

� � � 
 ! � � � � � 
 ,� � � � � 
 � � �
 �� 
 C( 	� #
 �� �� 
 �) � 
 ) � � � � 
 � *

� � � ) 
( � � � � � � ��� � 
� � � � � #
J� #K
� ) � ! �� � 
�� � �**� � � � � � 
� � 

� � � ( ��� � 
� � 
� ����� � � 
� *
�� �� 	
� 	� � *� � � �D"



2 � � � � 
�) � 
� � � #
*� �	�� � � 
	�� �� � 
�� 
�) � 
,� � � � � � �
� *
� %

2 ( � �	
 %� � : &
 �) � 
 � � ( � � � � 
 � � � � �
 ( � �� �� � 
 �� 
 �) � 

( � � � � � � ��� � 4� 
 *� �	� � � 
 �� 
 ( � � �� � �
 . � #
 ! ��� � � � � � 
 � � � � 


                                                   
255 Indian Express, 19 September 2003. 
256 Indian Express, 19 September 2003. 



Justice, the victim - Gujarat state fails to protect women from violence AI Index: ASA 20/001/2005 
  

 77 

� � ' � � � 	
 � �) � � 
 ! ��� � � � � � 
 ) � � 
 ! ��) � � � ! � 
 �) � �� 

� �� �� � � � �� 
 �� 
 � � � � �"
 � � � � � 
 ( � � � � � � � &
 �) � #&
 �� � &

! ��) � � � ! 
 �) � �� 
 � �� �� � � � �� "
 � � 
 � �� � � 
 �� 
 ( � � �� � �

! ��� � � � � � 
� � � 
( � � ' � � �
�) � �� 
�� � � �� � 
) � � ��	� &
�) � 
( � � 	�� 

( � � � � � � �� � 
� � � 	� 
*� � 
�� � �� � � � 
) � ' � 
� � 5� � � �� � 
�) � �
�) � 

�� �� 	
 � � 
 � � � � � � �� � 
 �� � ��  

� "
 �) � �
 ! ��� � � � � � 

! ��) � � � ! �� � 
�) � �� 
� �� �� � � � �� 
�� 
� � � � �
� � 
� � 1� 0� � �� � � 

� � 
�) � �
) � � � �� � � 
� � 
( � � �( � � � � 
� � 
� � ,� � � � � � 
�� 
� � �) � �

� � � ���� � � 	
 � ' �� � � � � "
 
 � � 	�� 
 ( � � � � � � �� � � 
 � 	� � 
*� �	� � 
 �� 

� � � � � � 
�) � �
C*� 		
� � � 
� � �� � �� 	
*� � �� 
J! � � � K
� � � � � ) �
� � 

� � � � � � 
 � � 
 �) � �
 �) � � � 
 � �� ) �
 � � �
 � � 
 � �� � � �� �� � � 
 � *

,� � ��� � D
 � � � 
 �� 
 � � . � 
 � ' � �#
 � **� � �
 �� 
 � � � � � � 
 �) � �
 � 		

. � #
 ! ��� � � � � �&
 �� � 	� � �� � 
 �) � � � 
 ! ) � 
 ! � � � 
 �� ,� � � � 
 � � 

! ) � 
 ) � � 
 � � ' � � 
 � 	� � ! ) � � � &
 ! � � � 
 � � � � � ) �
 � � *� � � 
 �) � 

� � � � �
�� 
� � 
� 0� � �� � � "
6) � 
� � ( � � � � 
� � � � �
� � �� � 
�) � �

! ) �	� 
 � � ' � � � 	
 � � � � �� 	
 ! ��� � � � � � 
 ) � � 
 � � � � 
 �� � � � � � 
 � #

( � 	�� � 
 � � � 
 �) � 
 ( � � 	�� 
 ( � � � � � � �� �&
 � �0
 � � 	� ��' � � 
 � *
 �) � 

� � � � � � � 
 ( � � � � � � 
 ! � � � 
 � 0� � �� � � 
 �� 
 �) � 
 �� �� 	
 � � � ��
 � � 

( � � � � � � ��� � 
 ! ��� � � � � � "
 2 � 
 ! � � 
 �� 
 � � 
 � 0( � � �� � &
 �) � #

( � � �� � #� � 
�) � 
� � � � � � � 
� � 
C� � ' �� � � �D"
6) � 
� � � � � � 	
*� � 

�) � 
� �� �� 
� *
+ � ,� �� �
� � �� 
�) �� 
) � � 
� � � � 
� � � � 
�� 
� ) � ! 

�) � 
� � � � � � 
�� 
! ) �� ) 
�) � 
�� � �� � � �
) � � 
) � ( ( � � � � "
6) � 

� � ( � � � � 
 � � � ��
 � � � � � ' � � &
CJ�K) �� 
 �� 
 � 
 � ��� � � � 
 � � � ! � �"

� ��� � � � � � 
 � � � 
 � 0� � �� � � 
 � #
 �) � 
 ( � � � � � � ��� � 
 �� 
 � ) � ! 

( � �� � � �	#
 ! ) � 
 �) � 
 � � � � � � � 
 �� "
 � � 
 �) �� 
 � � � � 
 ��
 ! � � 

� � � � � #4� 
� �� � � � 
�) � �
�) � 
�� � �� � � �
) � � 
� � �
�� . � � 
( 	� � � "

6) � �
�) � 
� � � � � � �
� *
�) � 
�� ' � � ��� � ��� � 
� � � � � #
� � � 
�) � 

( � � � � � � �� � 
! � � 
� � �
� � � � ���� 
&
�� 
� ( ( � � � � �
� � � 
( � �� � �D"

� �
 � � �� &
 �) � 
C( � � 	�� 
 ( � � � � � � �� � 
� ( ( � � � � 
 �� 
 ) � ' � 
 � � �� � 

� � � � 
 � � 
 � 
 � � *� � � � 
 � � � � � � 	
 �) � � 
 � � � 
 ! ) � � � 
 � � �#
 ��

! � � 
�� 
( � � � � � �
�) � 
�� � �) 
� � *� � � 
�) � 
� � � � �D"




>� ( � �� � � � �� � 
 �) � 
 ( � � � � � � ��� � 
 *� � 
 �) � 
 ( � �*� � � �� �#

� � � � � � 
 �� 
 ! ) �� ) 
 ��
 ) � � 
 � � � � � � �� � 
 �) � 
 � � � � &
 �) � 

� � ( � � � � 
 � � � � �
 � � ��  
 CI 
 �) � 
 � � 	� � �� � � � 
 � � � 
 �) � 

) � � ��� ��� � 
 � *
 ! ��� � � � � � 
 �� 
 � � ( � � � 
 � � � �� � �
 ( � � ( 	� 
 � *

� � � � 	� 
 ( � ! � �&
 � � � � #
 ( � ! � � 
 � � 
 ( � 	���� � 	
 ( � ! � � 
 ) � � 

� � � � � � 
�) � 
 � � � � � 
� *
�) � 
� � #"
� *
� 	��� � �� 	#
��� �) 
�� 
�� 

� � 
 � � � �' � � 
 � �&
 �) � 
 � #� � 
 � � � 
 � � � � 
 � *
 ,� � ��� � 
 ) � ' � 
 �� 
 � � 

( � � �� � �� � 
 � � 
 �) � �
 �) � 
 �� �� � � � �J�K
� *
 ,� � ��� � 
 � � 
 � � �
 � � �

�� � � ( � � ��� �� � 
�� 
�) � 
� � � � � 
� *
� � . �� � 
�) � 
 ( � � � � � � �� � � 

� � *� � � 
� � � � �� 
� � � � 
� � � . 
�� �� 	� 
� � 
� � � 
� � � � 		#
� � � � 
�� 

� � ' �� �D"
 � �
 � � � � 	� � � �  
 C� ) � � 
 �) � 
 �� ' � � ��� � ��� � 

� � � � � #
 ) � 	( � 
 �) � 
 � � � � � � � &
 �) � 
 ! ��� � � � � � 
 � � � 

�) � � � �� � � � 
�� 
� � ( � � � 
*� 	� � 	#
� � � 
J�) � K
( � � � � � � �� � 
� � �� 

�� 
 � 
 � � � � � � 
 � � 
 �*
) � 
 ! � � 
 � � *� � � �� � 
 �) � 
 � � � � � � � &
 � � � 

�) � 
� � � � �
! � � 
� � � � 	#
� � ��� � 
� � 
� � 
� � 	� � . � � 
� � � 
�) � � � 

�� 
� � 
*� �� 
�� �� 	
� �
� 		&
,� � ��� � 
� � � � � � � 
�) � 
' �� ��� D"



� ) � � 
 � �� � � ��� � 
 �) � �
 �) � 
 � � � � 
 � � 
 � � 1�� ' � � ��� � �� � 
 � � � 

� � 1�� �� � 
 �� 
 - � ) � � � � ) �� �&
 �) � 
 � � ( � � � � 
 � � � ��
 � �� � � �� � 

C�) � 
 � �� �� 
 + � ' � � � � � � �
 �� 
 � ( ( � �� �
 � � � �) � � 
 ( � � 	�� 


( � � � � � � �� � 
 � � � 
J�) � �K
��
 � ) � 		
 � � 
 � ( � � 
 �� 
 �) � 
 � **� � �� � 

( � � � � � � 
�� 
� � � � � � �
� � #
� � � � 
! ) �� ) 
� � #
� 	� � 
� � 
�� . � � 

�� �� 
 � � � � � � �
 �� 
 �) � 
 � � � �� �� � 
 �� 
 � � 
 � ( ( � �� �"
 6) � � � ) 

�) � 
! ��� � � � � � 
� � 
�) � 
' �� ��� � 
� � 
� � �
) � ' � 
� � #
� ) � �� � 
�� 

�) � 
 � � � � � 	
 � � � � � � 
 �� 
 ) � ' � 
 � 
 � � #
 �� 
 �) � 
 � � ��� � 
 � *

� ( ( � �� �� � � �
 � *
 � 
 
 � � 	�� 
 
 � � � � � � �� �&
 �� 
 ' �� ! 
 � *
 �) � 

� � � � � � 	
 *� � �� � � 
 � � ��� � � 
 �� 
 �) �� 
 � � � � &
 �� 
 � � � � � � 
 � � � ) 

	�� � � ��� � 
 �� 
 �) � 
 � � � ( 	� �� � � �
 ( � � �#&
 ! � � 	� 
 � � 

� ( ( � � ( � �� �� D"
6) �� 
 � �� � � ��� � 
 ! � � 
 �� � � � � � 
 � #
 �) � 
 � �� �� 

� *
+ � ,� � � �
 ! ) � � 
 � ( ( � �� ��� � 
 � 
 � � ! 
 ( � � 	�� 
 ( � � � � � � �� �

*� � 
�) � 
� � �� �� 	
� *
�) � 
� � � � "



6) � 
- � 	�� � �) 
 � � � � ���� � 
 ) � � 
 � � � � � � �� � 
 � � 
 ( � � 	�� 

( � � � � � � �� � � 
 �) � �
 CJ�K) �� 
 �� ( � � �� � �
 �� � ���� ��� � 
 � *
 �) � 

� � �� �� � 	
@� � ��� � 
� #� �� � 
) � � 
� � � � 
! � � . 
� � � 
� � � � ! ) � �

� � � 	� � �� � "
 � �� 
 � � � � � ��� � � �&
 �� � �� �� � 
 � � � 

( � � *� � � �� � � 	�� � 
 � � � � 
 � ( � � �� 	
 � ��� � ��� � 
 � � 
 � � 
 �� 
 � � . � 

��
 �#� � � � � ��� 
 ! ��) 
 � �) � � 
 �� � ���� ��� � � 
 � � � 
 � **� � ��' � 
 �� 

� � 	�' � � �� � 
 � � � � 
 � � � � 	��D"
 � �
 � � � � � � � � � � � 
 �) � �
 �) � 

( � � 	�� 
 ( � � � � � � �� � � 
 � � 
 � � � � � ) �
 � � � � � 
 � 
 � �� � � �� � 
 � *


 � � � � � � ��� � &
 � 
 ( � � �
 �� 
 � � 
 � � � � �� � 
 � � � 
 *�		� � 
 C*� � � 

� � � � � 
� � ��� � 	� 
( � 	�� � 
� **�� � � � 
� *
�) � 
� � � . 
� *
� �� � � �� � 

+ � � � � � 	
� *

 � 	�� � D"
6) � 
� �� � � �� � 
� *

 � � � � � � ��� � 
�� 
�� 

C*� � �	��� �� 
 � **� � ��' � 
 � � � � � �� � ��� � 
 � � �! � � � 
 �) � 

�� ' � � ��� � ��� � 
� � � 
( � � � � � � ��� � 
� **�� � � �D"



6) � 
 � � ( � � � � 
 � � � � �
 � *
 � � � �� 
 � #
 � � � �� � � �
 ) � � 
 � � 

� � ' � � � 	
� � � � � �� � � 
�� � �� �� � 
� � 
� 
� � � ( 	� �� 
� � ( � � � ��� � 
� *

�) � 
 ( � � � � � � ��� � 
 *� � � 
 �) � 
 �� ' � � ��� � ��� � 
 � � � � � #"
 � � 

� 88: &
�) � 
� � ( � � � � 
� � � � �
� � �� � � � �� � 		#
� �� �� � 
�) � �
�) � 

( � � 	�� 
 ( � � � � � � �� � 
 �� 
 � � �
 � 
 ( � � �
 � *
 �) � 
 �� ' � � ��� � ��� � 

� � � � � #
 � � �
 � � 
 �� � � ( � � � � � �
 � �� �� �� �#
 � � �) � � ��#"%7E
2 

#� � � 
 	� �� �&
 �) � 
 � � ( � � � � 
 � � � ��
 � � � � � � � 
 �) � �
 �) � 

( � � � � � � ��� � 
 � � � � � #
 � ) � � 	� 
 � � 
 � � �� � � � � � �&
) � ' �� � 
 � 

� � � � 	� � 
� � � � � 
� *
( � � � � � � ��� � 
� **�� � � � "%7H
6) � 
� � ( � � � � 

� � � � �
 ) � � 
 � � � 	�� � 
 � � �� � 
 �) � �
 �) � 
 � � �#
 � *
 � 
 ( � � 	�� 

( � � � � � � �� � 
 �� 
 �� 
 � � ( � � � � � �
 � � �
 �) � 
 ( � 	�� � &
 � � �
 �) � 

� �� �� "%78
6) � 
 � � ( � � � � 
 � � � � �
 �� 
 ��� 
 ,� � � � � � �
 � � 
 �) � 

� � � �
 � � . � �#
 � � � � 
 � *�� � 
 � � ��� � 
 �) � 
 � � *�� �� � � �� � 
 � *
 �) � 

( � � 	�� 
( � � � � � � ��� � 
� *
�) � 
� � � � 
� �
�) � 
�� �� 	
	� ' � 	
� � � � � 

� � *� � � � 
 � *
 �) � 
 � **�� � 
 � *
 �) � 
 ( � � 	�� 
 ( � � � � � � �� � 

! ��) � � �&
) � ! � ' � �&
� � � � � � ��� � 
� � � � � � �� 
� �� ( � "%; � 



                                                   
257 Hitendra Vishnu Thakur v State of Maharashtra, 1994 
SCC (Cri.) 1087 (1114). 
258 SB Sahane v State of Maharashtra, AIR 1995 SC 1628. 
259 Ram Ranjan Ray, (1914) 42 Cal 422, 428. 
260 Referring to its earlier judgment Vineet Narain v Union 
of India, (1998 (1) SCC 226 in which it had “directed that 
steps be taken immediately for the constitution of (an) able 
and impartial agency comprising persons of unimpeachable 
integrity to perform functions akin to those of the Director 
General of Prosecution in England”, the Supreme Court 
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clearly favoured a independent prosecution agency. The 
Director of Prosecution in England is appointed from 
amongst the members of the bar and functions under the 
supervision of the Attorney General.    
261 Adopted by the Eighth United Nations Congress on the 
Prevention of Crime and the Treatment of Offenders, 27 
August to 7 September 1990.   
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262 UN Doc: A/RES/53/144. The Declaration, while not a 
legally binding instrument, was adopted by consensus of the 
General Assembly and therefore represents a strong 
commitment of states to its implementation. Under Article 1 
of the Declaration on Human Rights Defenders, “ [e]veryone 
has the right, individually and in association with others, to 
promote and to strive for the protection and realization of 
human rights and fundamental freedoms at the national and 
international level” . Article 9 of the Declaration states in 
subsection 3 that human rights defenders who assist victims 
of human rights violations in seeking redress have the right 
“ to complain about the policies and actions of individual 
officials and government bodies with regard to violations of 
human rights and fundamental freedoms, by petition or other 
appropriate means, to competent domestic judicial, 
administrative or legislative authorities … which should 
render their decisions without undue delay … to attend 
public hearings, proceedings and trials so as to form an 
opinion on their compliance with national law and 
applicable international standards and commitments and to 
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offer and provide professionally qualified legal assistance or 
other relevant advice and assistance in defending human 
rights and fundamental freedoms.” Article 12 of the 
Declaration states that human rights defenders  have a right 
to effective protection under national law in reacting against 
or opposing, through peaceful means, acts or omissions 
attributable to the State that result in violations of human 
rights. The Special representative on human rights defenders 
has in her report for 2002 to the Human Rights Commission 
pointed to the specific role of women human rights 
defenders in highlighting abuses of women and the risk they 
bear in this work. See UN Doc: E/CN.4/2002/106. 
263 Concerned Citizens Tribunal, Crime against Humanity, 
vol. I. p.147. 
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264 Rediff.com, 6 August 2003. 
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269 “Witnesses in serious criminal trials regularly turn hostile 
because there is no witness protection programme, because 
the police seldom record their depositions before a 
magistrate and because they almost never prosecute 
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275 AFP, 27 February 2004. 
276 Citizens for Justice and Peace also expressed its “pain, 
shock and disappointment” at the attitude of counsels for 
both the state of Gujarat and the Central Government; it said  
the request for witness protection had never been for all the 
witnesses but only for key witnesses who numbered around 
200.  
277 Indian Express, 27 May 2004. 
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278 Indian Express, 27 May 2004. 
279 The Hindu, 6 May 2004. 
280 Reuters, 26 May 2004. 
281  “Legislative measure to emphasise probation against 
tampering with witnesses, victims or informants, have 
become the imminent and inevitable need of the day.”  The 
Supreme Court has since sought responses from various 
states on the question of witness protection. 
282 The Paper running into over 300 pages is available on the 
website of the Law Commission of India, 
www.lawcommissionofindia.nic.in 

! ��� � � � 
 � � � 
 � � �� �� � 	
 � � � ( 	� �� � � �
 �� 
 �) � 
 � � � �
 � � . � �#

� � � � &
 ?� ) �� � 
 � ) � �. ) &
 �� 
 � 
 ( � � � � 
 � � � *� � � � � � 
 �� 

/ � � � � � � � 
 � � ��� � �� � 
 ) � � 
 ( � � ' �� � � 
 � �� �� � � � �� "
 � ) � 

� 	� �� � � 
 �) � �
 �) � 
 � � � � � �� � ��� � 
 ! ) �� ) 
 ) � � 
 � � ( ( � � �� � 

) � � 
 � 		
 � 	� � � 
 � � � 
 ) � 	( � � 
 ) � � 
 ( � ����� � 
 �) � 
 � � ( � � � � 

� � � � �&
 �) � 
 � @
 
 � � � 
 ��� 
 � � � � � �� �#
6� � � �� 
 � � �� 	' � � 
 � � � 

) � � 
 � � 		� � � � � 
 >� �� 
 � ) � � 
 ) � � 
 ) � � 
 ) � � 
 . �� � � ( ( � � 
 � #

	� � � 	
 � � � �� � � ��&
 ! � � � � *� 		#
 � � � *�� � � 
 ) � � 
 �� 
 - � � � � �

� � � 
 *� � � � � 
 ) � � 
 �� 
 	�� 
C�� 
 �) � 
 �� �� � � � �
 � *
 �) � 
 - � � 	�� 

� � � � � � ��#D"
 6) � #
 ) � � 
 C�� �� � � � D
 ) � �&
 � ) � 
 � � �� &
 �� 

�� ( 	�� � �� 
�) � 
%� 
� � � � � � � 
�� 
�) � 
� � � �
� � . � �#
� � � � 
� *�� � 

�) � 
 � � 5� ���� 	
 � #
 �) � 
 �� �� 	
 � � � � �"
 � � 
 *� � �&
 �) � � � 
 %� 

( � � ( 	� 
 ! � � � 
 �� � � � � � �&
 � ) � 
 � � �� "%HB
� ) � 
 � 	� � 
 � 	� �� � � 

�) � �
 6� � � �� 
 � � �� 	' � � 
 ) � � 
 � � � � 
 ) � � 
 � �� � 
 	� � � 	

� � � � � � � �� 
 �� 
 � � � 	�� ) 
 ! ) �� ) 
 � ) � 
 � �� 
 � � �
 � � � � � � �� � � 

� � � 
 �� � . 
 �) � 
 �� � � � 
 �� 
�) � 
 � � ( � � � � 
� � � � �
 � � � �� � �
 ) � �

! �� ) � � "
 ? � ) �� � 
 � 	� � 
 � �� �� � 
 �) � �
 � ) � 
 ) � � 
 *�	� � 
 � � 

� **�� � ' ��
 � � *� � � 
 �) � 
 / � � � � � � � 
 � � � � �� � �� � � � 
 � *


 � 	�� � 
 � � � 
 �) � 
 / � � � � � � � 
 � � 		� � �� � 
 � �� ��� � 
 ) � �

� 		� � � ��� � � 
 � � � 
 � � � . �� � 
 + � ,� �� �
 ( � 	�� � 
 ( � � �� � ��� � "

? � ) �� � 
 � ) � �. ) 
 � 	� � 
 ( � ����� � � � 
 �) � 
 A� ��� � � 	

� � � � �� � �� � 
*� � 
- �� � � ���� � 
*� � 
( � � �� � ��� � 
� � � �� � �
�) � 

� @
 &
( 	� � � �� � 
) � 	( 	� � � � � � � 
� � 
� � � � � � �
� *
) � � 
� �� � � ��#

� �� �� �"
 � ) � 
 � 	� � 
 � � �
 �) � 
 � ) � �� ( � � � � � 
 � *
 �) � 
A� ��� � � 	

� � � � �� � �� � 
 *� � 
 � � � � � 
 ! ) � 
 � � �� 
 �) � �
 �) � 
 � � ��� �

! � � 
 �� � �(� � ��

 � � � 
 �) � 
 � � � � �� � �� � 
 �) � � � *� � � 
 ) � � 
 � � 

,� � �� � �� ��� � 
� ' � � 
��"


? � ) �� � 
 � ) � �. ) &
) � � 
 � � �) � � 
 � � � 
 �! � 
 � � � �) � � � 
 ! � � � 
 � �

�) � 
 ��� � 
 � � � � � 
 �) � 
 ( � � �� � ��� � 
 � *
+ � ,� � � �
 ( � 	�� � 
 � � � &

� � �
 � *
 � � � � ) 
 � *
 �) � 
 � � � �� &
 � � ' � � 
 *� � � 
 � � � 

� � � �� � 	� � � � 
 	� � � ��� � 
 �� 
 � � � �) � � 
 �� 
 � �**� � � � �
 � ���� � 
 � *

+ � ,� �� �"
A� *��� 		� ) 
� ) � �. ) &
?� ) �� � 4� 
� 	� � � 
� � � �) � � 
) � � 

� � � 	�� � 
�� 	� 
�) � 
� � � � �
�) � �
�) � 
� � � � � �� � ��� � 
@� � � � ) �. � �

� � � ���&
 � 
 / � � � � � � � 
 � � �3� ��� � 
 ! ��) 
 	�� . � 
 �� 
 �) � 
 � � � �� �
� � 
�� � 
"
 ) � � 
 � � � � � �� � � 
 � � � 
 *�� � � � � � 
 ? � ) �� � 4� 
 ( � � � � 

� � � *� � � � � � 
 � � 
 B
 A� ' � � � � �"
 6) �� 
 ! � � 
 � � � *�� � � � 

! ) � � 
 6� � ) � � 
 / #� �&
 � � 
 � � ' � � � �� 
 *� � � 
 / � � � � � � � &

� �� �� � 
 �) � �
 ?� ) �� � 
 ) � � 
 � ( ( � � � � ) � � 
 �) � 
 � � � � � �� � ��� � 

*� � 
 ) � 	( "
 / #� � 
 � � � 
 2 ,� #
 @� � ) �&
 �) � 
 / � � � � � � � 
 / � 
 


 � � � �� � � �&
 ) � � 
 � � �
 � ( 
 �) � 
 � �� � � �� � ��� � 
 � *�� � 
 �) � 

+ � � ) � � 
 �� � �� � � �G
 ��
 � � ( � � �� � 	#
 �� � . 
 *� � � � 	
 � ) � ( � 

� *�� � 
�) � 
� � ( � � � � 
� � � � �
,� � � � � � �
�� 
�) � 
� � � �
� � . � �#

� � � � "




                                                   
283 The written statement which Zahira Sheikh read our in 
Vadodara said, “ [w]hat I have said before the Baroda [fast 
track] court was the right statement. The Best Bakery 
judgment of Baroda was right.”  
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284 Zahira first named the accused before police on 2 March 
2002, immediately after the events in the Best Bakery; she 
repeated the same statement before the Concerned Citizens 
Tribunal on 11 March 2002, the chairperson of the NHRC 
when he visited Gujarat in late March 2002 and again before 
the Nanavati Shah Commission on 20 May 2002. After 
having declared that she had withdrawn her statement in 
court out of fear, Zahira Sheikh made several statements on 
oath in which she named the accused, including before the 
full bench of the NHRC on 11 July 2003 and in the 



2 � 
 �) � � � 
 ! � � � 
 �� � �� � ��� � � 
 �) � �
 ? � ) ��� 
 � ) � �. ) 
 � �� ) �

� � �� � 
 � � �� �� � 	
 � ) � � � � � 
 � � � �� � �
 6� � � �� 
 � � �� 	' � � 
 � � � 

>� �� 
 � ) � � 
 *� � 
 �		� � � 	
 � � � *�� � � � � �
 � � � 
 � � �� �� � 	

�� ��� �� � ��� � �&
 �) � � � 
 �! � 
 ( � � � � � � 
 � � � � ) �
 ( � � 1� �� � � �

� � �	"
 F � 
 8
 A� ' � � � � � 
 �) � 
 - � � � � �
 � �� ) 
 � � � � �

� � � � � � � 
 ( � 	�� � 
 �� 
 - � ) � � � � ) �� � 
 � � � 
 + � ,� � � �
 � � �
 �� 

� � � � � �
 � ��) � � 
 ( � ����� � � � 
 � � ��	
 *� � �) � � 
 � � ��� � "
 F � 
 � � 

A� ' � � � � �&
 �) � 
 - � � � � �
 � �� ) 
 � � � � �
 � �� � � �� � 
 �) � 

+ � ,� �� �
 � � ' � � � � � � �
 �� 
 � � � 	� � � 
 ��� 
 � �� � � 
 � � 
 %B

A� ' � � � � �"
 F � 
 �) � �
 � � #&
 �) � 
 + � ,� �� �
 � � ' � � � � � � �

� � � 	� � � � 
 �) � �
 � � 
 $�>
 ) � � 
 � � � � 
 *�	� � 
 � � � �� � �
 6� � � �� 

� � �� 	' � � 
� � 
>� �� 
� ) � � "
6) � 
- � � � � �
� �� ) 
� � � � �
�) � � 

� �� ( � � � � 
 � *
 �) � 
 � � ��� �( � �� �#
 � � �	
 � ( ( 	�� � ��� � � 
 � � � 

� �� � � �� � 
�) � 
+ � ,� �� �
� � � 
- � ) � � � � ) ��� 
� � ' � � � � � � �� 
�� 

� �' � 
E%
 ) � � � 
 � � ��� � 
 �� 
 � � � � 
 � � �� �� � 	
 � ) � � � � � 
 � � � �� � �

� ��) � � 
� *
�) � 
( � ����� � � � � 
! � � � 
� � � �� �� � � � "




>� � ( � � � � � 
 �� 
 �) �� 
 	� �� � �
 � � ' � � � � 	
 � #
 ?� ) �� � 
 � ) � �. ) 

) � ' � 
 � � � � 
 � �' �� � � "
 
 � �� � 
 - �� �� �� �
 � � 
 - � � � � ) � � 

� �� � ) 
� �� �� � 
�) � �
�) �� 
! � � 
� 
� � ��� � 
C! ) �� ) 
! � 
� ) � � 	� 

( � � � � � 
� � � 
� � *	� � �D
� � "
� ) �� *
- �� �� �� �
- � � �
� � �� 
�) � 

�� � � � 
 � � �� � � 
 � � � � 
 C� � � �� � � 
 5� � � ��� � �D
 � � � � �
 �) � 

! � � . �� � 
� *
� � � 1� � ' � � � � � � �� 	
� � � � � �3� ��� � � "

� � 
� � �� &

C�) � 
 � � � � ��#&
 ��� 
 � ���3� � � 
 � � � 
 � � � � ���� ��� � � 	
 � � � �� � 

� � ! 
 � � � � 
 �� 
 	� � . 
 �� �� 
 �) � 
 � � 	� 
 � *
A+ F �"D
 - � � 	�� 

' �� ��� � 
 �� 
 + � ,� � � �
 ) � ' � 
 � 0( � � � � � � 
 �) � �� 
 � � � � � 
 � *

C� � �� � #� 	DG
) � � 
*� � � � � 
- � � 	�� 
� � �� ) � � � � � 
) � ' � 
� � � � 

� � ( � � �� � 
�� 
� � � � � � 
? � ) �� � 
� *
C� � 		� � �� � 
! ��) 
�) � 
� �� �� 

� � ' � � � � � � �D"

 � � *� � � � � 
@"� "
� � � � � . ! � 	� 
� *
/ � � � � � � � 

� � �' � � � ��#
� � �� &
CJ! K� 
*� � 	
� � � � � �� � � � � 
� � � 
� � � � � � � � 

� #
 �) ��D
 � � � 
 - � . ) �� �
 - � ) � � � � � &
 � 
 ) � � � � 
 � �� ) �� 

� � ��' �� �
 *� � � 
 / � � � � � �� 
 � � �� 
 �) � 
 - � � 	�� 
 � � � � � � ��#

! � � 
C� � � *� � � � D
� #
�) � 
	� �� � �
� � ' � 	� ( � � � �"
C� �� � � 
� ) � 

) � � 
 � ) � � � � � 
 ) � � 
 � �� �� � � � �� 
 � � 
 � � � #
 ��� � �&
 ��
 	� � . � 

	�. � 
� ) � 
�� 
� � �� � 
��
� � � � � 
( � � � � � � � 
*� � � 
� � � � � � � "D%H7


6� � � �� 
 � � �� 	' � � &
 � �
 � 
 � � � ��� � 
 � � 
 8
 A� ' � � � � � 
 ! ��) 

) � � � � 
� �� ) �� 
� � ��' �� �� 
�� 
- � � � � �
�� � �� �� � 
�) � �
?� ) �� � 

! � � 
C� � �
� 
� � 	( � ��"
� ) � 
! � � 
� 
' �� ��� 
� �
�) � 
� �� � �
� *
�) � 

�� �� 	&
 � ) � 
 �� 
 � ��		
 � 
 ' �� ��� "D
 
 � � � � 	
 � � � �� 
 � � � � ! ) �	� 

� � ( � � �� � 
 �) � �
 ,� � � � 
 6) �( � � #
 ( � � � �� �� � 
 �� 
 �) � 
 � � � � �

� � ��#�� � 
 �) � 
 � � � �
 � � . � �#
 � � � � 
 ) � � 
 � � � � �' � � 
 � � � � 
� � � 

) � �� 
 	� ��� � � 
 � �� � � 
 �) � 
 � � � �� � �� � 
 � *
 �) � 
 �� �� 	"
 6) � #

� � � �� �� � � 
�) � � � �� 
� � � �� � �
) �� 
� � � 
) �� 
*� � �	#
� � 
! � 		
� � 

� � � �� � �
 6� � � �� 
 � � �� 	' � � "
 6) � #
 ! � � � 
 � �' � � 
 ( � 	�� � 

( � � �� � ��� � "





                                                                              
affidavits accompanying the PIL filed in August 2003 in the 
Supreme Court.  
285 Both quotes in Indian Express, 4 November 2004. 
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7.6 Failure of the government of Gujarat to 
provide adequate reparation including relief, 
compensation and rehabilitation  
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291 See for instance the decision of the Madras High Court 
with regard to the Coimbatore riots where it recognized the 
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duty of the state of Tamil Nadu to provide compensation. R. 
Gandhi and others v Union of India and others, AIR, 1989 
Mad 205. 
292 “The State took absolutely no responsibility to provide 
any safe locations for members of the Muslim community 
who were fleeing from mobs and attackers”, the 
International Initiative for Justice in Gujarat concluded after 
its investigation. Threatened existence: A feminist analysis 
of violence against women in Gujarat, p.41. 
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293 There were also a few relief camps for Hindus who 
feared attacks from neighbours in Muslim dominated areas. 
They were similarly run by Hindu organisations and 
benefited from more state support. Medico Friends Circle, 
Carnage in  Gujarat: a public health crisis, May 2002. 
294 Concerned Citizens Tribunal, Crime against Humanity, 
vol. II, p. 122. 
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295 The intervention of activists and organizations enabled 
displaced people in some camps to construct rain shelters  
immediately before the outbreak of the rains.  
296  The Election Commission report of 16 August 2002 
emphasized the slow progress of relief and rehabilitation. 
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297 The Hindu, 10 September 2002. 
298 Quoted in Concerned Citizens Tribunal, Crime against 
Humanity, vol. II, p. 124. 
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299 Indian Express, 26 August 2002.  
300 UN press release of 4 September 2002. 
301 Ayub Khan, organizer of the Haji House Camp said at 
that time that about 100 people in the camp from Saraspur 
and Vatva had not received any compensation at all.  The 
Gujarat state Chief Coordinator for Relief said, “We have 
given them cheques to repair their homes and also sufficient 
time to construct their homes”. Milli Gazette, 5 November 
2002.  
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302 NHRC Newsletter, April 2002, expanded 
recommendations in the NHRC proceedings of 31 May 
2002. 
303  The Gujarat state Chief Coordinator for Relief said, 
“ [w]hat we are giving is assistance, not compensation. Aid 
is given as per the government engineers’  estimates.” The 
Ahmedabad District Collector said, “ [w]e verified records 
before giving compensation. The scope for mistakes is very 
small.”  Milli Gazette, 5 November 2002. 
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304 One lakh is equal to 100,000, one crore is equal to 10 
million.  
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305 Petitions pending in the Supreme Court included inter 
alia requests to the court to direct the determination of the 
liability of the state of Gujarat as well as Hindu 
organizations.  In particular, to direct them to pay 
compensation (in Dr. Mallika Sarabhai and others v. Union 
of India and others), to request that the government not close 
camps and to re-open relief camps, declare existing relief 
schemes inadequate and fix reasonable amounts of 
compensation (in Mahashweta Devi and others v. Union of 
India and others).  These petitions were linked to the NHRC 
petition relations to the Best Bakery case and more generally 
witness protection issues in various cases connected to the 
violence in Gujarat.  In its latest hearing of 17 August 2004, 
the Supreme Court disposed of those sections of the 
petitions relation to compensation saying the petitioners 
could approach the state High Court where a number of 
similar petitions have been pending.   
306 Press Trust of India, 23 August 2003. 
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307 Foundation for Civil Liberties, Untold stories, several 
volumes on major incidents, 2002. 
308 International Initiative for Justice in Gujarat, Threatened 
existence, p. 43. 
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studies of judicial redressal, several volumes. 2002. 
310 NHRC Newsletter, April 2002. The NHRC proceedings 
of 31 May 2002 spelled out these recommendations in 
greater detail, e.g. “The plight of women and children, 
particularly widows, victims of rape and orphans remains of 
particular concern to the Commission. It is essential that 
their names and other details be recorded with care and 
individual solutions be pursued for each of them, whether 
this be for financial assistance, shelter, medical or 
psychiatric care, placement in homes or in respect of 
recording of FIRs and the prosecution of those responsible 
for their suffering…”  
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318 The findings of a UNICEF study conducted in the camps 
that 239 of 723 children were in need of counselling have 
been questioned by the MFC: “These findings seem to 
underestimate the extent of trauma. There was no 
information about whether the symptoms recorded in the 
protocol were probed or only recorded if reported 
spontaneously. Also, there were no details about which 
children were screened.”  The Independent Citizens Team 
has collected testimonies of traumatized children and urged 
trauma counselling and special programs for orphans. See: 
Independent Citizens Team, The next generation: In the 
wake of the genocide, 2002. 
319  People’s Union for Civil Liberties, Vadodara, and 
Vadodara Shanti Abhiyan, At the receiving end: Women’s 
experience of violence in Vadodara, May 2002, p.16. 
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B%� 
Asghar Ali Engineer, “ It would be wrong to say that only 
Narendra Modi was guilty of the Gujarat carnage in Gujarat 
in 2002; the BJP-led NDA at the Centre was equally 
responsible for it. Despite hue and cry from all over the 
country, the central leadership of the BJP and NDA not only 
kept quiet but extended full support to Narendra Modi in his 
fascist-like pogrom of Muslims in Gujarat. … When the BJP 
won Gujarat elections after the carnage with two-third 
majority, all BJP leaders not only praised Narendra Modi 
but maintained that we should repeat the Gujarat model 
throughout the country by organizing blood bath of innocent 
members of minorities.”  Secular Perspective, 16-31 May 
2004. 
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330 Indian Express, 9 March 2004. 
331  “Advani’s rethink gives added weight to the initial 
expression of shame and concern on the part of Prime 
Minister Atal Behari Vajpayee. It is unfortunate that the two 
senior-most leaders of the BJP did not have the political 
courage and wisdom to join forces and seek the removal of 
the Narendra Modi government and the imposition of a spell 
of President’s Rule in Gujarat. Instead, Advani and his 
supporters in the BJP defended Modi’s handling of the law 
and order situation at the time and some BJP leaders went to 
the extent of defying Vajpayee to defend Modi. This will 
remain a shameful chapter in the recent history of the ruling 
party.”  The Indian Express, 10 March 2004.    
332 Former Prime Minister A.B. Vajpayee said, [h]ad not the 
train bogie been burnt in which many people, including kar 
sevaks, died, my rivals would not have got a political 
weapon against us.” The Telegraph, 5 July 2004. 
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8.1 Recommendations with regard to police 
and other state officials’ inaction towards, 
participation, connivance or acquiescence in 
crimes, including crimes of sexual violence  
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8.2 Recommendations with regard to police 
failure to protect girls and women against 
crimes committed by private actors 
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8.3 Recommendations with regard to the 
failure of the criminal justice system (police 
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333 See, for example, Prosecutor v. Kunara� , Judgment, 
Case Nos. IT-96-23-T and IT-96-23/1-T (ICTY Trial 
Chamber 22 February 2001), para. 460. 
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The cases of Bilqis Yakoob Rasool and Zahira 
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