





A ‘Lawless Law’
Detentions under the J&K Public Safety Act

criminal case against the detainee.

SHABIR AHMAD SHAH

Shabir Ahmad Shabh is the leader of the Jammu and Kashmir Democratic Freedom Party and
a prominent member of the APHC-Mirwaiz faction. He has spent over 25 years in prison —
either in administrative detention or undergoing trial — due to his expression of the political
demand for an independent Kashmir. Shabir Ahmad Shah was recognised as a prisoner of
conscience by Amnesty International in 1992.

In the most recent round of detentions, Shabir Shah was detained under the PSA on 30
August 2008 on the order of the DM Srinagar (DMS/PSA/19/2008). The grounds state that
he was directly responsible for instigating the general public to resort to unlawful activities in
relation to “azaadi” and the agitation against the transfer of land to a Hindu shrine that was
ongoing in the Kashmir valley. He is alleged to have led a rally that sought to march from
Sopore across the LoC to Muzaffarabad, thereby instigating the general public to cross the
LoC. The grounds further state, “During these unlawful assemblies you delivered highly
objectionable and inflammatory speeches and exhorted the general public to join the
secessionist movement and resort to unlawful activities which the public eventually did
resulting in a number of casualties and destruction of public property.”

On 8 December 2008, the High Court (HCP 62/08) quashed the detention of Shabir Shah
and three others as it found the allegations against them vague and general. The court
observed that “the allegations are made but the details of these activities is not given
anywhere.” On release, Shah was however rearrested just outside the prison and taken to a
police station where he was arrested in an ongoing criminal investigation. Before a court
could rule on his bail application in this case, a second order of administrative detention
under the PSA was issued on 15 December 2008 (Home/PB-V/734/08). This order provided
details of some of the allegations against him. A writ petition (HCP 1/09) was filed
challenging this detention order but before the court could rule on it, the J&K government
revoked the detention order. Shah was not released on the basis that he was also undergoing
trial in three other criminal cases.

Shah was eventually released on 22 May 2009 and placed under house arrest. The police
rearrested him on 3 June 2009 when he was allegedly leading a rally. According to the police
he was released on 6 June but he and his colleagues immediately rallied in a public place
and raised anti-India slogans and were therefore re-arrested. A third detention order was
eventually issued on 8 June (DMS/PSA/05/2009). The grounds this time included references
to his “objectionable” activities while in prison including writing to the UN Secretary General
regarding “alleged atrocities perpetuated by Israel in Palestine but the underlying intention is
to equate the so called Kashmir problem with that of Palestine”. Other such “objectionable”
activities included issuing a statement to the press hailing a statement of the British Foreign
Secretary, another paying tribute to the hanged former leader of the pro-independence
Jammu Kashmir Liberation Front (JKLF) Magbool Butt, thereby “ridiculing the judicial
system of the country.”

A writ petition was filed on behalf of Shah (HCP 99/09) and the High Court quashed the

detention order on 4 August 2009 on the ground that material relating to the allegations was
not given to Shah to enable him to adequately make a representation against the detention.
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He remained in police custody, albeit in a Jammu hospital where he had to be admitted due
to his deteriorating health. As he was named in an FIR registered in Jammu, his lawyers
sought bail in Jammu but were informed that he had also been arrested with respect to a
case in Udhampur. While bail was being sought from the Udhampur Court, a fourth detention
order was issued on 5 September 2009 (DMS/PSA/36/2009).

Although the fourth detention order provided details of alleged unlawful activities inside
prison, it contained no reference to any unlawful activities carried out after the quashing of
the previous detention order. The detention order appears to have been issued merely to
prevent Shabir Shah from being released on bail. Another writ petition was filed in the High
Court, but when the matter was listed in court on 3 November, the court was informed that
the J&K government had revoked the detention order on 14 October 2009 and that Shah was
now being held as an under-trial in relation to some other criminal case. Eventually Shah’s
lawyers were able to secure bail in that case as well and he was released on 21 October
2009.

Out of prison for nearly three months, Shah was again arrested on 2 February 2010 for
allegedly “instigating the general public to observe [a] strike” taking place the next day as
also “to resort to violence.” An administrative detention order under the PSA was issued on 9
February 2010 (DMS/PSA/73/2009). It accused Shah of “indulging in anti-national and
secessionist activities which are primarily responsible for creating the present breach of law
and order.” It also referred to press statements made by him alleging the killing of a young
man by security forces and calling for young people to “take to the streets,” claiming that his
statements were responsible “for the growing incidents of stone pelting and other
antinational activities in different parts of the old city.”

On a petition filed by Shah’s lawyers, (HCP 40/10) the High Court quashed this fifth
detention order on 2 April 2010 as the allegations were once again found to be vague and no
relevant material had been furnished to the detainee in support of the allegations. Shah was
however not released. Police arrested him in connection with an open investigation relating to
an offence committed in 1991. Bail in this case was secured from the trial court on 15 April,
but Shah was again detained under a fresh PSA order on 16 April 2010
(DMS/PSA/03/2009). In this detention order it was claimed that the particular police station
could not interrogate him in relation to the 1991 offence till that time because he was
invariably arrested in some other case. His detention was therefore being sought to prevent
his release on bail. This sixth detention order was also challenged in the High Court. While
the petition was pending hearing the J&K government revoked the detention order and Shabir
Shah was released on 3 November 2010.

Despite six successive detention orders being struck down by the High Court, the state
authorities have been able to keep Shabir Shah in detention for most of the past two years by
moving him between administrative detention and pre-trial detention. By pursuing old
criminal investigations in different cities and towns throughout the state, the authorities
appear to be trying to make it more difficult for his lawyers to secure bail from various trial
courts and to challenge the various allegations made against him.

Given his prominent position in J&K politics, Shabir Shah has been by-and-large safe from
incommunicado detention, torture and ill treatment in recent years although his health has

Amnesty International March 2011 44 Index: ASA 20/001/2011



A ‘Lawless Law’
Detentions under the J&K Public Safety Act

suffered in prison. Yet even when not incarcerated, Shah continues to be subject to regular
deprivations of liberty either through arbitrary executive orders of house arrest or through
periods of arrest, interrogation and release.

Photo 8: Chairman of J&K Muslim League, Masarat Alam Bhat, detained by policemen in Srinagar, 26 April 2007.
(© AP/PA Photo/Mukhtar Khan)

MASARAT ALAM BHAT

Masarat Alam Bhat is the chairman of the Jammu and Kashmir Muslim League and general
secretary of the APHC-Geelani faction. Bhat had previously been detained without trial for a
total of over nine years on various occasions between October 1990 and July 2005. In a
recent round of detentions between April 2007 and April 2010, he spent a further two and a
half years in detention under eight separate PSA detention orders. He was arrested again in
October 2010 and has been in PSA detention since December 2010.

The first ground for detention under the PSA dated 28 April 2007 (DMS/PSA/03/2007)
accused him of being the chief organizer of a public meeting of the APHC in Srinagar,
allegedly raising anti-India slogans and inciting the general public to do the same and to join
a violent struggle against Indian occupation. The High Court quashed his detention (HCP
108/07) on 1 October 2007, noting that relevant material had not been supplied to the
detainee to allow him to make an effective representation. Bhat was re-arrested by the police
outside the prison in connection with a number of FIRs and held on remand until 16 January
2008 when a second PSA detention order was issued (DMS/PSA/26/2007). In hearing the
petition challenging his detention (HCP 30/08), the High Court observed that this detention
was “almost on the same grounds on which he was detained earlier” and that this was not
permissible when the court had quashed a previous detention. Further, the court noted yet
again that the material on the basis of which detention was directed had not been furnished
to the detainee. The detention order was thus quashed on 23 May 2008. Bhat was in fact
released on 27 May. Over three months later, on 5 September 2008, he was arrested in
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connection with a number of criminal cases in which he was allegedly named as an accused.
A third PSA detention order was issued dated 9 September (DMS/PSA/20/2008), which
alleged his involvement in organizing anti-national demonstrations that subsequently turned
violent. Specific mention was made of organizing an illegal violent demonstration comprising
around “500 rioters” who resorted to stone pelting and damaged public property in June
2008. In this instance upon a petition filed (HCP 223/08), the High Court quashed the
detention on 27 December 2008 noting that the detention grounds displayed non-application
of mind by the detaining authority.

The prison authorities released Bhat into the custody of police officers who arrested him in
another ongoing criminal case. His lawyers applied for bail, which they secured on 22
January 2009. In the meanwhile however, a fourth PSA detention order dated 21 January
2009 had already been issued (DMS/PSA/41/2009). Bhat therefore remained in custody. The
grounds of this fourth detention order provide details and specific instances in which Bhat is
alleged to have acted unlawfully. These included allegations that he “addressed a press
conference... informed the media persons about your experience at the jail...”; addressed a
prayer congregation where he condemned the move of the Government to lease land to a
Hindu shrine and that while in prison he also motivated other inmates to continue “jehad” to
“liberate” J&K. Upon a petition filed on his behalf (HCP 30/09), the High Court on 25 May
2009 noted that the record showed that the grounds of detention “are replica of dossier
made available by SSP [Senior Superintendent of Police] Srinagar” and that this alone was
sufficient to show complete lack of application of mind on the part of the detaining authority.
The court, referring to Supreme Court jurisprudence, also observed that new allegations had
to relate to activities after the detainee’s release and not during his detention: offences
committed in prison should come under the jurisdiction of prison authorities and therefore
these grounds for further detention would cast “a serious reflection on the functionaries of
the Jail.” The detention order was quashed.

Bhat was released on 6 June 2009 once he had secured bail in all pending criminal cases.
However, he was arrested again on 7 June after it was alleged that he appeared in a part of
Srinagar and forced shopkeepers to close their business establishments and also disrupted
traffic. A fifth PSA detention order was issued on 9 June 2009 (DMS/PSA/14/2009). The
High Court (HCP 108/09) quashed this detention order on the grounds of non-supply of
material on 18 August 2009.

With bail being granted in an outstanding criminal case on 21 August 2009, Bhat was
released from prison on 22 August. Police immediately rearrested him and took him to the
JIC, Jammu. For three weeks he was held at various JICs — Jammu, Humhama as well as in
Srinagar. Bhat's lawyers have claimed that he was not produced before a magistrate
throughout this three week period or informed of any charges against him, thereby rendering
his custody during this period illegal. A sixth PSA detention order was eventually issued on
12 September 2009 (DMS/PSA/39/2009). This time around the grounds alleged that
“reports received from discreet sources” indicated that Bhat was “going to play a very pro-
active role in taking the violent protests, organizing and leading illegal marches” as part of a
planned programme of activities by “secessionist” groups. Before the court could rule on the
petition challenging this detention order (HCP 191/09), the J&K government revoked it on
29 October 2009.
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Despite his detention order being revoked by the government itself, Bhat was “released” only
for police to immediately detain him illegally at JIC Jammu till 12 November 2009, when he
was officially arrested in connection with an old criminal case. Bhat was able to secure bail
from the magistrate but again the police arrested him in connection with a 2006 criminal
case. While he was held at the police station, a seventh PSA detention order dated 19
November 2009 (DMS/PSA/54/2009) was issued on the grounds that it was likely that Bhat
would receive bail in the criminal cases against him. The High Court quashed this seventh
detention order on 30 December 2009 upon a writ petition filed by his lawyers (HCP
239/09).

Bhat was again transferred from prison to a police station and arrested again — this time for
allegedly threatening a police officer. He remained in police custody till the eighth PSA
detention order dated 3 February 2010 was issued (DMS/PSA/65/2009). These grounds do
not even allege any criminal activity — they refer to Bhat being an “incorrigible secessionist”
creating not only law and order problems but also creating “various socio economic problems
because you are mentor for enforcing hartals, strikes and other such activities which hamper
the growth and development.”

The eighth detention order was also quashed by the High Court on 9 April 2010 (HCP
25/10), the court noting that Bhat had been in continuous custody since 5 September 2008.
The judgment observes, “The grounds of detention ex facie are vague, ambiguous and
sketchy... have deprived the detenue of his constitutional and statutory rights.” Less
typically, the court also chastised the detaining authority noting that he “has acted in a
callous and irresponsible manner while ordering preventive detention of the detenue.”

After reportedly being arrested under further criminal charges including the Enemy Agents
Ordinance and Officials Secrets Act, Bhat was eventually released on bail on 8 June 2010.
He is reported to have failed to present himself in court as per his bail conditions and was
declared an absconder. According to the police he went “underground” to evade arrest and
was one of the key leaders of the wide-scale protests in the Kashmir valley in the summer of
2010. Eventually rearrested on 18 October, a new PSA detention order was issued in mid
December 2010 and is currently under challenge in the High Court.

NAYEEM AHMAD KHAN

“You are going to lead the anti-election rallies and exercise undue influence over people to hoycott
the elections and if allowed to remain at large, you may prove [a] main hurdle in the peaceful
conduct of the elections.”

Grounds of detention of Nayeem Ahmad Khan issued by District Magistrate Srinagar, 27 October 2008

Nayeem Ahmad Khan is the Chairman of the Jammu Kashmir National Front and a senior
leader of the APHC-Mirwaiz faction. Initially detained under the PSA on 27 October 2008
(DMB/PSA/DET/08/562), the grounds of detention included reference to organizing
processions and leading rallies with pro-independence and pro-Pakistan slogans, instigating
people to violence, crossing the LoC and more. He is also accused of playing a pivotal role in
uniting the two factions of the Hurriyat. Before a habeas corpus petition challenging the
detention could be decided, the Government revoked the detention order on 20 February
2009 and Khan was released.
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He was arrested again in early June 2009 for allegedly enforcing a strike and forcing
shopkeepers to close their shops. A detention order followed on 9 June (DMS/PSA/15/2009)
on the ground that he had “recycled into secessionist fold and are carrying out various anti-
national activities unabated.” His petition to the High Court was heard on 16 September and
his detention quashed, with the court noting the relevant material relied upon by the
detaining authority was not supplied to the detainee to enable him to make a representation
(HCP 113/09). Khan was released again.

A few months later, he was arrested, allegedly while attempting to enforce a strike called on
3 February 2010. His wife, Professor Hameedah Nayeem however told Amnesty International
he was arrested from his house around 10 pm. A PSA detention order was issued on 11
February (DMS/PSA/76/2009) with grounds for detention similar to the previous order. This
time however the grounds listed several press statements allegedly made by Nayeem Khan in
which he alleged human rights violations by security forces and indulged in “glorification of
terrorists.” A writ petition filed to challenge the detention order was pending when Amnesty
International met with Professor Hameedah Nayeem in Srinagar in May 2010. The court
subsequently quashed the detention and Khan was again released on 25 May 2010 (HCP
37/10). However he was rearrested on 28 June, reportedly when he was on his way to meet
with the families of four men killed by security forces. He was held in police and judicial
custody but it is unclear whether any PSA detention order was issued during this period. He
was finally released on 23 October 2010.

A number of other political leaders have been detained or continue to remain in detention
under the PSA.1% Amongst the cases studied by Amnesty International are: Mohammad
Yousuf Mir, Ghulam Nabi Sumji, Abdul Ahad Parra, Shakeel Ahmad Bhat, Firdous Ahmad
Shah, Abdul Rashid Peer, Sonaullah Mir, Mohammad Shafi Lone, and Abdullah Sheikh. In
most of these cases, allegations were by and large similar, related to making “secessionist”
and “anti-national” speeches and “sloganeering”, organizing protests and rallies and
“inciting” crowds. Many of the grounds of detention cite their involvement in various
incidents which often took place a number of years previously. This makes it particularly
difficult to challenge the detention orders effectively. For instance, in the case of Gh. Nabi
Gundana (Kishtwar 2008, order no illegible), he is alleged to be involved in 12 different
criminal cases over a 19 year period from 1989 to 2008 as well as in seven instances of
“other activities” deemed unlawful and “anti-national” but where presumably no FIRs were
lodged.

In some cases the state has detained individuals under the PSA when they were actively
engaged in armed violence but has continued to detain them after they have renounced
violence and become political activists. For example, Abdul Aziz Dar, a.k.a. General Moosa,
spent over 12 years in prison from May 1987 both awaiting trial on criminal charges and
under administrative detention, accused of being a prominent commander of the Hizbul
Mujahidin armed group. After his release in 2002, he is reported to have joined the APHC-
Geelani faction and was instrumental in the formation of a pro-independence political group.
Since 2004, he has been detained under the PSA and arrested on criminal charges a number
of times. The PSA grounds of detention issued in October 2009 stated that he had “acted as
incharge chairman of Hurriyat (G) during the detention of its former chairman... and was
indulging in highly objectionable activities.”1°®
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Similarly, Mohammad Saleem Zargar spent 13 years in prison (1989-2002), both awaiting
trial on criminal charges and under administrative detention, as an alleged member of the
J&K Students Liberation Front. According to the grounds of his PSA detention issued in June
20009, after release, he “realized the changing scenario” and joined the political outfit “Mass
Movement”. He is now reported to be the convener of another political outfit, “Tehreek-e-
Mazahmat”. Yet, he was detained under the PSA in June 2009 (DMS/PSA/25/2009) on
grounds that he was organizing strikes, instigating youth to join such strikes and resort to
violence during agitations in 2008 and 2009.

5.2 DETENTION OF ‘STONE PELTERS’

As referred to earlier in this report (Chapter 2), in recent years J&K has witnessed an
increasing number of street protests, many of which have turned violent, with large groups of
youth resorting to pelting stones at police and security forces. The PSA has been used to
detain many young men and even children allegedly involved in violent activities during these
protests (see Chapter 3).

Nayeem Ahmad Dar (DMS/PSA/21/2009) - a child aged 17 at the time - was held in
administrative detention under the PSA for over three months from June to September 2009.
He had previously been arrested in May 2008 in a criminal case of rioting and other related
offences for being part of an alleged unlawful assembly that was “pelting stones on vehicles
and attacked the police party which was on duty.” Dar was released after 10 days, as the
authorities did not pursue criminal prosecution. Dar’s family told Amnesty International that
while he, along with many other local boys, was indeed involved in some of the protests in
2008 over the transfer of land to a Hindu shrine, he had stopped taking part after his initial
arrest. They said that this did not stop the police from regularly visiting the house after each
incident of stone pelting in the area, harassing the family and threatening to arrest Dar. Even
though the family members told them that their son had learnt his lesson and stopped such
activities, the police said to his parents that he was a “born criminal.” The PSA detention
order was ultimately quashed by the High Court and he was released. See also the case of 14
year old Mushtag Ahmad Sheikh (Chapter 3).

As is typically the case with other PSA detentions, few detainees accused of “stone-pelting”
are given grounds of detention with sufficient detail for the detainee to challenge the
allegations made about their participation in unlawful assemblies and “rioting”. Irshad
Ahmad Zargar (Srinagar 2010) was accused of having formed a new organisation, the J&K
Youth Forum, to organize protests. His detention grounds only specified that “during the land
row agitation in the year 2008, you participated in a number of violent protests...” The
document further goes on to say that his name came up during investigations into another
stone pelting incident of February 2008. There is no indication however of which protests the
detainee engaged in or the nature of the violence alleged or his particular role in the
violence.

In some grounds of detention, in addition to the vague and general allegations of
“secessionist” and “anti-national” speeches and “incitement” etc, the commission of
specific criminal offences is also alleged, but dating back to several years earlier. The
grounds for the PSA detention of Akhter Rasool Gura (DMS/PSA/78/2009) in 2010 refer to
him being charged in one case of stone pelting and investigated in two others, but both cases
are from 2008 - two years prior to the issuance of the PSA detention order. Similarly Owais
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Ahmad Shounda was detained under the PSA in June 2009 on grounds of alleged stone
pelting in that month as well as three incidents that took place over a year before.

In a number of cases, even though the PSA detention grounds refer to various incidents of
stone pelting and resultant criminal proceedings being initiated, it appears that the
authorities have made no attempt to pursue criminal charges. Instead, administrative
detention appears very often to have been the first resort by the authorities.'” In the case of
Mudasir Ahmad Teli (DMS/PSA/62/2010), three such incidents are mentioned all of which
are referred to as being “under investigation.” Ajaz Ahmad Shah’s case (DMS/PSA/87/2009)
is particularly revealing. Although the PSA detention order itself bases his detention on an
incident that took place on 3 February 2010 in which he was allegedly engaged in inciting
youth to resort to stone pelting and other unlawful actions, the order also specifically notes
that an FIR was lodged in relation to that case and that Shah was already arrested and
released on the same date in that case.

Photo 9: 17-year-old Nayeem Ahmad Dar detained under the PSA for “stone pelting” from June to September 2009.
(© Private)

In some cases general allegations of stone pelting made in PSA detention orders are

supplemented by references to specific damage caused and offences committed. For
example, Bilal Ahmad Badyari (DMS/PSA/82/2009) is alleged to have been part of a
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particular protest march on 11 February 2009, whose participants are alleged to have
committed unlawful activities. Abdul Hai Lone (72/DMS/PSA/Q9) is accused of heading a
“violent mob” on 30 May 2009 that not only pelted stones at the police but also pelted
stones and caused damage to the local fire station. Mohammad Shaban Dar
(016/DMK/PSA/08) is alleged to have been leading protests in which stones were thrown a
police bus, damaging it and causing injuries to a number of policemen. Similarly Nasir
Ahmad Khan (DMS/PSA/86/2009) is accused of throwing stone at a police jeep, damaging it
and seriously injuring a policeman. Mohammad Rafi Fazili (DMB/PSA/191/2010) is accused
of being part of the protesting “mob” that on 31 July 2010 surrounded a security force camp
and tried to set it on fire, causing injuries to a number of policemen, and that also caused
damage in many parts of Budgam town.

Where, as in these cases, the allegations include clear and specific criminal offences, it is
unclear why the J&K authorities have not actively sought to prosecute and follow through with
criminal charges. Amnesty International is concerned that the J&K authorities are effectively
using detention without trial as a punitive measure and have little or no intention of actively
prosecuting such persons. This is in sharp contrast with the view taken by the Supreme Court
that three decades ago quashed the PSA detention of a youth suspected of a knife attack and
other similar threats, observing, “One cannot treat young people, may be immature, may be
even slightly misdirected, may be a little more enthusiastic, with a sledge hammer.”108

5.3 DETENTION OF BAR ASSOCIATION LAWYERS

Mian Abdul Qayoom, the President of the J&K High Court Bar Association, Ghulam Nabi
Shaheen, the General Secretary and Mohammad Shafi Reshi, a senior lawyer and member of
the Bar Association, have all been detained under the PSA during 2010. Amnesty
International met with Mian Qayoom, Ghulam Nabi Shaheen and other members of the Bar
Association during a meeting in Srinagar in May 2010 in which the lawyers provided a large
number of PSA cases eventually studied for this report.

The J&K High Court Bar Association plays an important role in challenging a large number of
PSA detention orders in the courts, undertaking jail visits and more generally taking up cases
of human rights violations. The detention of the President and the General Secretary of the
Bar Association may be an attempt by the state authorities to intimidate the Bar Association
as well as other lawyers who take up cases of human rights violations in the courts. The
United Nations Working Group on Enforced or Involuntary Disappearances (UN WGEID),
jointly with three other UN special procedures mechanisms, sent a intervention letter to the
Government of India in July 2010 regarding the arrests and detentions of the lawyers from
the Bar Association, “reportedly based on, inter alia, their work on alleged human rights
violations including enforced disappearances in Kashmir.”10°

Mian Qayoom was detained under the PSA on 7 July 2010. The grounds of detention
prepared by the Srinagar District Magistrate allege he is attempting to turn the Bar
Association into “a secessionist outfit” indulging in “illegal activities.” Four previous criminal
cases involving Mian Qayoom registered between October 2008 and June 2010 are also
mentioned in the grounds of detention, which also accuses him of instigating protests. With a
petition filed on his behalf in the High Court and the quashing of the detention order likely,
the Government revoked it on 16 September 2010. Qayoom was held in a criminal case for a
few days before another detention order was issued on 22 September. This time around, the

Index: ASA 20/001/2011 51 Amnesty International March 2011



A ‘Lawless Law’
Detentions under the J&K Public Safety Act

grounds of detention were far more detailed and made wide-ranging allegations relating to
secessionist activities and also alleged involvement in six criminal cases. This detention order
was struck down by the High Court on 27 November, but the police arrested Qayoom three
days later, on charges of sedition and “waging war against the state.” He remains in prison
pending trial and awaiting decision on his bail applications.

The General Secretary of the Bar Association, Ghulam Nabi Shaheen, is being held in
administrative detention, reportedly on similar grounds as well as for organizing public rallies
seeking the release of Mian Qayoom. He has been in detention since 18 July 2010. Although
the High Court quashed his detention on 18 September 2010, he was detained under a
second PSA detention order that was also quashed on 29 December 2010. However he was
immediately rearrested from the prison itself in connection with an FIR registered in Jammu
and taken to JIC Jammu. A third detention order was issued in February 2011 and a habeas
corpus petition challenging the detention is pending in the High Court. Another lawyer,
Mohammad Shafi Reshi, was also detained in September 2010. Although the Government is
reported to have revoked his detention order on 23 November, the police also immediately
rearrested Reshi outside the prison on a criminal charge. Reshi was reportedly released on 28
January 2011 on bail.
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6. AN ‘INFORMAL" CRIMINAL JUSTICE
SYSTEM

Report of the UN Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, UN Doc. A/57/173,
2 July 2002, para 7

The cases studied by Amnesty International indicate that the authorities in J&K have used
the PSA to create a parallel or “informal” criminal justice system — bypassing the regular
criminal justice system to secure the long-term detention without trial of individuals,
depriving them of human rights protections otherwise applicable in Indian law.

6.1 PSA DETENTION INSTEAD OF CRIMINAL CHARGE

“It is not that the Government or its officers... may at any time at their whim and caprice use
preventive detention as a tool to find solution to the problems that are to be dealt with in a routine
and normal manner”

Justice Hasnain Massodi, High Court judgment dated 8 April 2010 in Masarat Alam Bhat v. State of J&K and others, Habeas Corpus
Petition 25/10

The PSA, which allows police to detain individuals with little evidence and no requirement
for prompt judicial review of that evidence, is not only used against political activists but is
being used by local police officials to detain suspected criminals who appear to have little or
no involvement with the political struggle or the armed movement for independence. In
February 2011 the J&K government reportedly decided to use PSA against persons who had
encroached on public lands.!10

The PSA grounds of detention with respect to Reyaz Ahmad Hajam (63/DMB/PSA/10) allege
that he is “a known anti-social element of the area, reportedly involved in gambling, extortion
and eve-teasing.” It refers to two ongoing investigations for similar offences dating back to
1997 and 1999 respectively as also a 2009 investigation relating to vandalism and
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ransacking of a private phone company’s office. It further alleges, “You are reportedly
involved in drug-peddling... and organized a gange (sic) of young criminals who are engaged
in selling drugs to the youth”. Seeking to somehow connect his activities with the political
situation, the authorities claim, “You are reportedly luring the youth to drug menace, who
would under the effect of drugs indulge in stone pelting and thus create an atmosphere of
suffocation (sic) for the general masses.” A habeas corpus petition filed by his wife
challenging his detention and refuting the charges argues that if true, he should be charged
under the Drug Control Ordinance rather than being detained under the PSA. Sameer Ahmad
Mir (68/DMB/PSA/10) was detained on similar charges to Reyaz Ahmad Hajam at the same
time. In his case however, the authorities did initially resort to a criminal charge under the
Drug Control Ordinance but he was granted bail by the court. Instead of releasing Mir, a PSA
detention order was issued. Petitions filed seeking the release of both Hajam and Mir are
presently pending before the High Court.!!!

Suhail Ahmad Mandoo’s (DMS/PSA/52/2005) PSA detention order accuses him of being “a
nuisance in the society... a road Romeo... a cancer in the society”, “manifesting criminal
behaviour against young teenaged girls.” It also accuses him of “vexing” one girl in
particular, “uttering obscene words” and attempting to abduct her. He was arrested on a
criminal charge in relation to the above offences but was issued with a PSA detention order
when he was granted bail by a local court. His lawyer told Amnesty International that his
client was being harassed and intimidated as he had a romantic liaison with the daughter of
a police officer in the city. The detention order was stayed by the High Court before Mandoo

could be detained.

The PSA has been used to detain those who have crossed the LoC between India and
Pakistan (which divides a number of extended Kashmiri families) despite the fact that there
is legislation specifically designed to charge individuals with illegally crossing the LoC: the
Egress and Internal Movement (Control) Ordinance (E&IMCO). Rafig Ahmad Chechi
(Baramulla, order 158 of 2004), a resident of the border area of Uri, is alleged to have
crossed the LoC along with his sister and some other family members at the start of the
armed uprising in 1989-1990. While the others are reported to have settled in the Pyne
Muzaffarabad migrant camp in “Azad Kashmir”, Chechi returned to his village and continued
his studies. In 1999, he is reported to have again crossed the LoC. This time he was arrested
by Pakistani authorities and released to his sister’s custody after 27 days in jail. Indian
security forces apprehended Chechi while he was attempting to cross back to his original
village in 2004. He was subsequently charged under the E&IMCO but also subsequently
detained without trial under the PSA. The authorities acknowledged that he was unarmed but
the grounds of detention concluded that his extended stay with his sister “is objectionable
and suspicious and implies that you surely remained active with MJF [Muslim Janbaz Forcel
outfit.”

6.2 PSA DETENTIONS AND CRIMINAL PROCEEDINGS IN PARALLEL

Unlike in other jurisdictions where the administrative detention process is distinct from the
ordinary criminal justice process, most detainees in J&K are held under the PSA alongside
proceedings under security legislation or the ordinary criminal law based on the same or
similar allegations. The PSA therefore acts as a safety net for police. Where a criminal
conviction cannot be secured and the suspect is acquitted or released on bail, he can still be
held in detention under the PSA. Similarly, if a PSA detention order is quashed by the High
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Court, the person can be detained on a criminal charge until bail is secured and then
arrested in another case if necessary, to prevent release (see 5.5 below).

As a matter of practice, the J&K police do not favour criminal proceedings, which requires
such due process considerations as a court of law with independent judges, defence lawyers
and requirements of evidence. Not surprisingly, the J&K police prefer to use the PSA, which
is overseen by executive officers with almost no evidentiary requirements or possibility for
independent review. This preference for a parallel or ‘informal’ detention system is confirmed
by a comparison of trial-conviction statistics and administrative detention statistics for J&K
with those in the rest of the country. The table below compares the rate of conviction for
serious criminal offences (persons convicted per 100 persons charged for the offence) in J&K
with the national average.

Table 2 — Comparison of rate of convictions (India and J&K) for selected offences!!?

Rioting | Arson | Attempt | Murder Total Arms Explosive
to cognisable | Act Substances
Murder offences in Act
IPC/ RPC

National 20.2 22,5 | 31.3 38.4 42.6 66.1 49.5

conviction

rate

J&K 2.7 4.3 3.7 22.4 50.9 0.5 2.8

conviction

rate

Many of those detained under the PSA are arrested on charges relating to the offences
referred to in the table. Alleged stone-pelters are arrested for rioting and arson, while attempt
to murder is used commonly against alleged members of armed groups. While the number of
persons detained without trial in J&K is 14 times higher than the national average, the
conviction rate for attempt to murder is eight times lower, for rioting approximately eight
times lower and five times lower for arson.

Particularly revealing are the statistics relating to the Arms Act, where convictions are over
130 times lower than the national average. A substantial percentage of persons detained
under the PSA are also charged under the Arms Act. Out of the over 600 cases studied by
Amnesty International, approximately 290 detainees were also booked in FIRs that included
Arms Act offences. Of these, in approximately 160 cases, detainees were alleged to be in
possession of guns or other serious weapons when arrested. Yet, only about 2 or 3 out of the
290 detainees would eventually be convicted for possession of weapons.

Importantly, low rates of conviction in J&K are not necessarily indicative of a failing criminal
justice system — the percentage of convictions in all cognisable (relatively serious) penal code
offences in J&K (50.9) is higher than the corresponding national figure (42.6). Similarly for
the most serious offence of murder, which does not feature with respect to most PSA
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detainees, the J&K conviction rate (22.4) is not significantly lower than the national average
(38.4). The low conviction statistics in relation to the offences typically the subject of PSA
detentions, such as possession of illegal weapons, arson and rioting, suggest that the J&K
authorities either do not seriously pursue criminal charges in these cases or are unable to
convince the courts of the evidence against suspects.

In its recent opinion on 10 PSA cases from J&K, the UN WGAD questioned the inconsistency
between serious allegations against individuals on the one hand, and the abject failure of the
state authorities to be able to substantiate these allegations in any judicial forum. The cases
reviewed by the UN WGAD allege serious crimes including attacking security forces with
grenades (Manzoor Ahmad Waza, Reyaz Ahmad Teli) and harbouring members of armed
groups and hiding arms and ammunition (Nishar Ahmad Wani and Faroog Ahmad Kana).
Alleged recoveries of weapons are serious too including 20 kgs of RDX (Research Department
Explosive) and a pistol (Nishar Ahmad Wani), 5 Kg of RDX, (Umar Jan). A few are accused of
active membership of armed groups and arrested with guns including rifles, grenades etc
(Mehraj-ud-din Khanday, Nazir Ahmad Dar, Mohammad Younis Bhat).

After examination of the cases and evaluation of the response of the Government of India, the
UN WGAD raised doubts about the vague allegations and alleged recoveries claimed by the
police in J&K stating: “All detained persons are alleged by the Government to be members of
militant outfits and engaged in acts of omission and commission that constitutes a threat to
security forces as well as the public at large. Charges by the Government include attacks on
security forces, providing shelter to militants as well as being in possession of arms and
ammunition. These are very serious charges indeed. But, if these persons are accused of
such dangerous offences, why have they successfully challenged their detention despite the
alleged recovery of contraband material (including grenades, explosives, pistols, rifles
etc.)?”"!13 The UN WGAD concluded: “The Working Group is not convinced that the
detentions of these [10] persons are indeed triggered by anti-State and terrorist activities
posing a threat to the State as the detentions (except in two cases) were not followed to their
logical conclusion of sentencing and end up being let off by the Judiciary every few
months.” 114

6.3 CONTINUED PSA DETENTION DESPITE ACQUITTAL OR BAIL

Instead of appealing the decision of the courts to release detainees on bail or to acquit them
in a higher court, the state authorities issue PSA detention orders against individuals to
continue detaining them. Amnesty International has discovered numerous examples of the
practice of detaining individuals under the PSA as soon as they are granted bail by the
courts. In a number of cases the grounds of detention explicitly state that the detention is
being ordered because there is a likelihood that the suspect will be released on bail by the
courts. In these cases, the J&K authorities appear to resort to administrative detention under
the PSA in an all but open defiance of the judiciary, at the expense of the human rights of
the individuals concerned, and the rule of law.

Irfan Rasool Bhat (41/DMB/PSA/2010) was initially arrested in August 2007 and charged
with murder. The trial court rejected two prior bail applications before it finally released him
on bail on 29 December 2009. In the reasoned 13 page bail order, the trial judge noted that
nine of the 13 witnesses for the prosecution had already been examined and that the
remainder were not important witnesses.!!% Since there was not a prima facie case
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established against the accused and the accused had already spent over two years
undergoing trial, the judge allowed bail. Bhat was “released” from prison and immediately
handed over by the prison authorities to the police. According to a writ petition filed by his
lawyers, police held Bhat in custody for two months without bringing him before a magistrate.
On 10 February 2010 his family members came to know of a PSA detention order against
him. The grounds of detention provide no evidence against him other than his alleged
involvement in the murder case and makes clear that his detention is sought solely because
of his release on bail by the trial court. The PSA detention order has been challenged in the
High Court and is pending hearing.

Mir Saddam Hussein (15/DMK/PSA/2009), an 18 year old school student was arrested on 22
June 2009 for allegedly setting fire to a mobile phone tower at the behest of an armed
opposition group. The magistrate allowed his release on bail on 3 August 2009 with the order
concluding, “there are reasonable grounds to believe that the accused are not involved with
the commission of offence...”!16 Despite this, Hussein was not released. His family members
returned to the court, which sought a report from the police. The police informed the
magistrate that Hussein was again arrested on charges of possession of prohibited weapons in
relation to an earlier incident, the investigation of which was ongoing. On 31 August 2009,
noting that the police report did not even specify the date of the arrest nor “does it spell out
anything which could justify for retention of the accused in custody for a further period,” the
court ordered that Hussein be released on temporary bail.!'” Regular bail was granted on 30
September 2009. In response to bail in this second case, the authorities issued a PSA
detention order on 8 October 2009. However before Hussein could be detained, the order
was challenged in the High Court and remained pending when last information was available
to Amnesty International (HCP 250/2009).

On 22 February 2010, Bakhtiyar Ahmad Malla (PSA/2010/854-55/2010) was arrested from
his house and accused of possession of prohibited weapons. The trial court granted him bail
on 31 March 2010.118 A PSA detention order was issued on the same day based on the same
allegation of possession of prohibited weapons as well as undated allegations of helping
members of armed groups. His detention order has been challenged in the High Court (HCP
131/10).

Not only have the authorities ignored the findings on facts made by trial courts in ordering
bail or acquittal and continued to hold people in administrative detention, in some cases the
authorities have passed new detention orders against persons previously acquitted by the
courts on the same facts.

Mehraj-ud-din Khanday (DMS/PSA/61/2010) was arrested in August 2005 and charged with
murder. He was subsequently also charged in two other cases of murder. While he was being
detained on the criminal charges, a PSA detention order was issued in February 2006. The
detention order was quashed by the High Court in October 2006 (HCP 163/06) but he
remained in detention in connection with the criminal charges. During his time in prison
awaiting trial, the UN WGAD examined his case, finding that his detention had been arbitrary
and calling for his release, not least because he was a child aged 16. He was not released
however. In November 2009 he was acquitted on one of the charges of murder against him.
The acquittal order of the trial judge in November 2009 notes that although the 16 witnesses
produced by the prosecution established that an explosion took place, there was no evidence
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at all against Khanday himself or any of the other four accused persons. The trial judge
concluded, “Even the prosecution witnesses could not identified (sic) the accused persons in
the Court. So the prosecution has miserably failed to prove its case...”!'® On 12 December
2009 Khanday received bail in another of the murder cases. He was acquitted in the third
murder case two days later. This acquittal order dated 14 December 2009 stated that other
than an inadmissible confession to the police, there was no evidence against the accused
persons despite the 18 witnesses produced. The judge in this case also concluded, “without
any hesitation that the prosecution has miserably failed to prove its case against the accused
persons...”120 Khanday was finally released from prison in mid December 2009 but police
immediately detained him again under a PSA detention order issued on 2 January 2010. The
grounds for this detention under the PSA cite the two murder cases against Khanday in which
he was acquitted by the trial court, referring to him as “active co-conspirator and an
accused” in them. A petition filed on his behalf before the High Court (HCP 16/10) notes
that after being picked up by police after his release from prison he was held illegally at Joint
Interrogation Centre (JIC) Humhuma for a week without being produced before a magistrate.

Mohammad Igbal Fanda (DMS/PSA/47/2009) was arrested in May 2005 as an “Al Badr
terrorist” suspected of murdering three police informers earlier that year and charged with
murder. While in prison awaiting trial a PSA detention order was issued against him in April
2006 to prevent any possibility of his release on bail. The detention order was quashed by
the High Court on 30 October 2006 (HCP no. 212/06). Fanda remained in prison awaiting
trial and was finally acquitted on 3 September 2009.12! Fanda was handed over by the prison
authorities to the police, ostensibly for interrogation in another criminal case dating back to
2006. A month later, another PSA detention order dated 9 October 2009 was issued. No
new grounds were specified in the new detention order, which merely stated that he had been
released on bail by the trial court. Amnesty International has been informed that this
detention order too was quashed by the High Court (HCP 49/10), but a third detention order
was issued in 2010 on the same grounds. Fanda has spent over five years in prison either
awaiting trial or under administrative detention.

6.4 REPEAT AND SUCCESSIVE DETENTION ORDERS

While Amnesty International believes that systems of administrative detentions should never
be used, and that the PSA itself is incompatible with India’s international human rights legal
obligations, it is important to note that the practice of issuing repeat detention orders violates
even India’s own already problematic law.

The authorities use Section 19(2) of the PSA to issue repeat detention orders as a means of
delaying the release of a detainee. This provision specifically allows for repeat detention
orders to be issued on the same facts but limited to certain circumstances. It provides,
“there shall be no bar to making of a fresh order of detention against a person on the same
facts as an earlier order of detention” where the earlier order of detention “is not legal on
account of any technical defect” or where the order “has been revoked by reason of any
apprehension, of for avoiding any challenge that such order or its continuance is not legal on
account of any technical defect.”

The authorities use this provision to issue new detention orders on the same grounds by

arguing for the existence of a “technical defect” to avoid the release of detainees and ensure
their continued detention under the PSA. In numerous cases the authorities revoke a

Amnesty International March 2011 58 Index: ASA 20/001/2011



A ‘Lawless Law’
Detentions under the J&K Public Safety Act

detention order just when a detainee’s habeas corpus petition is to be finally decided on by
the High Court and they fear the court will order release. This tactic avoids the quashing of
the order but starts the process all over again when a new detention order is issued on the
same or similar grounds. For instance, in Mian Abdul Qayoom’s case, the Government
revoked the detention order due to technical defects just a few days before the High Court
was to deliver judgment on the habeas corpus petition filed on Qayoom’s behalf. A repeat
detention order was then issued, requiring a fresh petition in the High Court.

The Supreme Court of India has in the past limited the ability of the state to issue repeat
administrative detention orders. In its judgment in Chotka Hembram v. State of West Bengal
and Others (1973), the court observed that allowing repeat detentions on the same grounds
effectively “set at naught the restriction... relating to the maximum period for which a person
can be in detained in pursuance of a detention order.”122

In its judgment in the case of /brahim Bachu Bafan v. State of Gujarat and Ors (1985) the
Supreme Court ruled that where an administrative detention order was quashed by a court in
a writ petition, the power of making a fresh order on the same grounds was not available to
the detaining authority. 123 The court observed that although the law allowed a repeat order
where the Government revoked the previous order, this could not be done after a quashing of
the order by the court as revocation by the government and the quashing by a court were
entirely different procedures. Although this judgment was passed in the context of another
law that allows preventive or administrative detention — the Conservation of Foreign Exchange
and Prevention of Smuggling Activities Act, 1974 — the provisions relating to repeat
detention are similar to those found in the PSA. The Supreme Court’s latter decision was
cited by Justice M. Yagoob Mir in the High Court in Mst. Zahida v. State of J. and K. and Ors
(2008).1%4 Despite this jurisprudence, the authorities in J&K regularly issue repeat detention
orders.

Zahida (DMS/PSA/29/2006) was arrested on charges of providing accommodation to
members of an armed group, Lashkar-e-Taiba and assisting in transporting arms and
ammunition to carry out a suicide attack. While in police custody a detention order was
issued under the PSA. The High Court quashed her detention in December 2006 (HCP No.
481/06) but she was detained under the PSA again on new grounds in January 2007. This
detention order was also quashed by the High Court in May 2007 (HCP No. 12/07). Although
she received bail in the criminal case against her, she could not be released as she was
detained under the PSA for a third time in July 2007. In February 2008 the High Court also
quashed this detention, noting that all the detention orders were based on virtually the same
facts.1?®

Even beyond the general human rights concerns of administrative detention under the PSA, a
repeat detention order would be impermissible unless a prior one was not legal due to a
“technical defect.” However, in practice, the detaining authorities in J&K continue to issue
repeat detention orders even where the High Court quashes the detention order due to
significant and substantive rather than “technical” failures on the part of the detaining
authority.

In order to get around the limitations on issuing repeat detention orders and fall within the
exemptions permitted by the PSA (if not Indian jurisprudence), the detaining authority has
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asserted that the previous detention order was quashed on “technical grounds” even where it
was not. Thus in the case of Nazir Ahmad Khan (01/DMK/PSA/2006), the first PSA detention
order was quashed by the High Court on 27 September 2005 for failing to furnish material in
a language understood by the detainee and thereby violating his constitutional right to make
a representation (HCP 37/05). The second detention order, however, claimed that the first
was quashed on technical grounds. Similarly the High Court quashed the first PSA detention
order in the case of Mohammad Ahsan Dar (117/DMB/PSA//2009) when it found no
compelling evidence for his administrative detention given that he was already in custody in
connection with a criminal case (HCP 78/09). The second detention order dated 29
December 2009 claimed that the High Court had quashed the first detention order due to a
“technical defect” and that police were now seeking his detention under the PSA because he
had filed for bail in the criminal case against him.

SUCCESSIVE DETENTION ON ‘NEW GROUNDS’

In other cases, once the High Court has quashed a PSA detention order, the detaining
authority continues to hold the detainee by issuing a new detention order on the basis of
“new grounds,” which are often made up of extremely vague allegations. This practice
appears to be unique to J&K: lawyers defending those detained under similar legislation in
other parts of India expressed astonishment that the J&K authorities could issue new
detention orders for the same individual based on “new grounds” immediately after a
detention order had been quashed by the High Court.'?¢ This has been the fate of many
detainees in J&K. Shabir Ahmad Shah, Masarat Alam Bhat and others referred to above have
been detained under up to eight successive PSA detention orders.

A senior lawyer explained the process to Amnesty International:

The detaining authorities know well that the detention orders will be challenged in the High
Court and will be often quashed, but they also know that the entire process will usually take
about six months. The police therefore know that irrespective of what they write in the
grounds, the detainee cannot be released before six months. Earlier, this used to be one year,
but it doesn’t really matter to the police — if they want to hold the person further, they will
get another detention order passed. The order may be for two years but even if it gets
quashed, their objective will be achieved as the person is in jail for six months. They can
keep on doing this as no one holds them accountable.'?’

In some cases studied for this report, the detaining authority has simply added another
alleged offence to the new grounds of detention or referred to offences allegedly committed
before even the first detention order was issued. For example Mohammad Sharief Kachroo
(Det/PSA/DMA/09/12) was arrested on 3 October 2008 from a relative’s house in a case of
wrongful possession of weapons. While in police custody, a PSA detention order was issued
on 4 November repeating the allegations of wrongful possession and further alleging that he
was a supporter of an armed group. On 15 September 2009 the detention order was quashed
by the High Court (HCP no. 33/09). A new PSA detention order was issued on 3 October
2009 repeating much of the previous order but adding: “You are also involved in bomb blast
which occurred on 9™ July 2008 at Bus Stand Banihal... You have not changed your ideology
even after earlier detention and remained in constant touch with the terrorists during your
detention.”
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New grounds of detention issued against Bashir Ahmad Dar (DMS/PSA/02/2010) on 20 April
2010 after his previous detention order was quashed by the High Court on 25 March 2010
on grounds of “non-supply of material” (HCP No. 175/09), claimed that “reports received in
your respect reveal that you are contemplating to recycle into militant and have already made
some moves in this direction.” A second detention order issued against Aijaz Ahmad Mir
(67/DMP/PSA/06) in February 2007 repeated allegations made in a previous detention order
along with allegations of his “deep involvement [with armed groups] and the security scenario
of District Pulwama” at the time, before concluding, “You are likely to indulge again in
subversive activities.” His previous detention order of June 2006 was quashed by the High
Court in December 2006 on the substantive grounds of non-supply of material and non-
application of mind as the judge found that the detaining authority had merely reproduced
the police dossier in preparing the grounds of detention.

The Indian jurist AG Noorani, writing on successive detentions of veteran Kashmiri leaders
Syed Ali Shah Geelani and Abdul Ghani Lone observed, “If this ploy of re-detention is
allowed to succeed, it will make a mockery of the few safeguards sub clause (4) of Article 22
of the Constitution of India provides to detainees.” He also called for greater safeguards:
“One is that the court must subject the second order to greater scrutiny. The other is that no
second order must be permitted to pass muster if made after a judicial hearing of the first. It
is palpably malafide and should be deemed to be s0.”!?8 In 2008 the UN WGAD found “a
deficit of due process in the manner in which the law enforcement authorities apply the
mechanism of ‘serial detention’ in order to deprive these persons of their liberty.” 12°

6.5 REVOLVING DOOR DETENTIONS

Once the High Court has quashed a detention order and assuming an individual has also
secured bail in any ongoing criminal case, the state is required to release him or her. In
practice, as numerous cases referred to above have shown, detainees are regularly released
straight back into the hands of police.

With hundreds of detention orders quashed every year, the continuing detention of
individuals by the state requires careful coordination amongst the various agencies involved.
In its report on the PSA published in 2000, Amnesty International observed that the
“release” and immediate re-arrest or illegal detention of detainees was a matter of state
policy.'3° The report referred to a number of communications issued by senior state
government officials and prison authorities in J&K indicating that prison authorities were
being directed (and issuing instructions accordingly) not to release PSA detainees without
informing the government and police authorities and to hand them directly over to police so
that cases pending against them could be pursued.

A directive faxed on 19 March 1999 by the Principal Secretary of the Home Department,
J&K Government, to the Superintendent Central Jail Srinagar contains the following:

It has been reported that some detenues have been released from PSA detention on
quashment of their detention orders by the Hon'able High Court, without obtaining clearance
form home Department as well as Addl. DPG CID resulting the government could not file LPA
[Letters Patent Appeal — an appeal to a larger bench in the High Court] in those cases. ... You
are as such directed not to release any PSA detainee on quashment of their detention orders
by the Hon'ble High Court without obtaining clearance from Home Department and CID.
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Further a list of detenues be provided to this department through Incharge Detention, Home
Department Camp Srinagar who have been released on court orders since last two years
giving particulars/ECP number/date of detention/period of detention/date of court order and
date of release from jail.3!

On 13 August 1999, in response to a petition filed by the J&K High Court Bar Association
raising concerns about these communications, the High Court disposed the matter noting
that the Home Department had informed the Superintendent Central Jail that its directions
regarding PSA detainees had been withdrawn. Unfortunately, recent cases of PSA detainees
referred to in this report clearly show that the practice of the J&K authorities has not
changed. For example, the dossier of the Senior Superintendent of Police, Anantnag in the
case of Parvaiz Ahmad Tantray (Det/PSA/06/01) explains the process that took place in his
case in 2006: “after quashing [of] his detention order by Hon’ble Court, the subject was
taken in to JIC Humhama for further preventive action under law through CIK Srinagar and
was later on handed over to SHO P/S Ang [Station House Officer, Police Station Anantnag]
with the directions that the release of the suspects can be prejudicial to security of the State
and needs to be redetained.” When Amnesty International questioned this practice in a
meeting with government and police officials in Srinagar in May 2010, the officials claimed
that there was no “technical” violation of the law, as the prison authorities released persons
once they received court orders and the police only re-arrested them outside the prison gate.
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1. BARRIERS T0 JUSTICE

Article 18, Constitution of Jammu and Kashmir

7.1 THE LIMITS OF HABEAS CORPUS AND THE HIGH COURT

In its response to queries by the UN WGEID, the Government of India has claimed, “...at the
judicial level, the independent judiciary acts as a check on the Executive Power and has the
power to order investigations.”!32 In practice, the J&K authorities show little regard for the
judiciary.

The lack of respect shown by J&K state authorities for the judicial process in habeas corpus
petitions in PSA detention cases demonstrated in the previous chapter is also reflected in the
number of petitions in which lawyers for the state do not appear, do not file counter-
affidavits, do not produce relevant documents or wait long periods before providing relevant
information to the courts. These obstructive tactics have the effect of prolonging hearings
and thereby the detention period of the detainees. The result is also that numerous PSA
detention orders are quashed by the High Court due to lack of material provided or other
similar reasons, but this does not seem to concern the authorities who simply issue new
detention orders.

In the context of preventive or administrative detention in India, the UN HRC has stated,
“the decision as to continued detention must be considered as a determination falling within
the meaning of article 14, paragraph 1, of the Covenant.”!33 This Article provides, among
other things, for the equality of all persons before the courts. It further stipulates “In the
determination of any criminal charge against him, or of his rights and obligations in a suit at
law, everyone shall be entitled to a fair and public hearing by a competent, independent and
impartial tribunal established by law.” Furthermore, referring to Article 9(4) of the ICCPR
(right of person in detention to take proceedings before a court), the UN HRC has stressed
that the “decisive” factor in determining whether this provision has been complied with is
whether “such review is, in its effects, real and not merely formal.”134

By ignoring and circumventing the orders of the High Court in habeas corpus petitions (see

6.4 and 6.5), the authorities not only undermine the rule of law but render the judicial review
of detention orders a “mere formality.” In its opinion on 10 PSA cases from J&K in
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November 2008, the UN WGAD noted: “A more robust control over implementation and
respect for detention decisions taken by courts is imperative to prevent arbitrariness in
detention.”13%

While there is little doubt that the High Court does play an important role in quashing
detention orders where the constitutional rights of detainee have been violated, the
reluctance of the court to both secure the liberty of the detainees in practice and hold the
state authorities accountable suggests a focus on the procedural and nominal aspects of
detention at the expense of substantive protection of human rights of the detainees.

The cases discussed in this report provide evidence of the systematic manner in which the
state uses and abuses the PSA detention regime to circumvent not only the requirements of
the law, but by and large the entire criminal justice system. Despite this, judges have largely
failed to hold to account police officials and District Magistrates when illegal detention,
fabrication and failure to exercise due diligence are evident. Officials already protected from
any prosecution (under immunity provisions present in the PSA) are further emboldened by
such hesitation from the High Court. Amnesty International is unaware of High Court
judgments directing action to be taken against officials for non-observance of court orders or
that have ordered investigations into claims of torture and illegal detention of detainees. High
Courts in India have vast constitutional powers and are commonly known to enforce their
decisions through fines, strictures and other penalties.

The reluctance of the court to enforce its decisions is demonstrated in the case of Mohd
Akram Parray (PSA/DMB/2008/127). In a judgment dated 13 October 2009 on a habeas
corpus petition challenging his detention, the court stated: “the facts detailed in the writ
petition reveal that the detenue was never released despite grant of bail and quashing of the
earlier order of detention. These facts have not been rebutted by the respondents [the state].
[Prison] Record has also not been produced inspite [sic] of speaking direction dated 11-08-
2009."” The Judge also records, “Learned counsel for the petitioner... urges for a finding of
breach of law on the part of the respondent no. 2 [Police officials] because of wrongful
confinement of the subject and entitlement of compensation” (HCP 71/09). Despite
recording the claims of illegal detention and the failure of the state to rebut these, the court
did not order investigation or make judgment in this regard.

Most lawyers who spoke with Amnesty International in Srinagar believe the High Court’s
practices are peculiar to the state: “Will a judge in any other High Court allow the police
officers to get away with this sort of behaviour? The government and police behave this way
because they know they can,” said one senior lawyer in a meeting at the J&K High Court Bar
Association.

“The entire approach of the High Court is lackadaisical and procedural”, a human rights
lawyer in Srinagar told Amnesty International, “This is evident in their approach to habeas
corpus petitions as well. PSA detention petitions are generally heard in the High Court on
Tuesdays, with four or five different judges hearing about 35-40 petitions each. These are at
different stages — some for admission, others for notice and a few for arguments. The state
lawyers appear in a few, ignore some cases altogether and seek to delay others. The judges
usually dispose of all the cases in about one hour. What can the judge manage in that little
time? Doesn’t that say a lot?”
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BOX 9: PROCEDURAL PROBLEMS

The process of bringing a habeas corpus petition and having it heard is a lengthy one. As per the new 2010
rules of the High Court, all habeas corpus petitions are to be initially heard within four days of being filed,
with hearings completed within a period of 15 days. **® Members of the High Court Bar Association informed
Amnesty International that in practice when a writ petition challenging a detention order is filed in the High
Court, although it is usually admitted in two to three days, it is listed for hearing after two weeks as the state
is given time to respond to the petition. Invariably the state seeks more time to reply and petitions are delayed
by weeks at a time. A rebuttal is then permitted to the petitioner before a date is fixed for final argument. On
average, they said, habeas corpus petitions take close to six months to be decided — far more than the 15 days
envisaged in the rules.

Other procedural hurdles are common. Manzoor Ahmad Wani (DMS/PSA/81/2009) was successful in getting a
February 2008 detention order quashed by the High Court in September 2009. However, the prison authorities
did not release him as they claimed that the number of the detention order was not mentioned in the High
Court order. It took another three months for Wani's lawyers to get the High Court to provide a clarification
order. He was released from prison on 18 December 2009 and immediately rearrested by the police who were
waiting for him at the prison gate. He has since been detained without trial again and his petition challenging
the detention is pending in the High Court.

OTHER AVENUES OF REDRESS

Although the Supreme Court has issued judgments regarding “preventive detention” on a
number of occasions over the past 60 years and even upheld the constitutionality of the PSA
in 1981,1% its specific engagement with the PSA has been extremely limited since 1989-
1990. The Supreme Court of India has quashed a handful of PSA detention orders over the
past two decades, but as these orders are unreported it is not possible to know whether the
court made any comment on the PSA or its implementation.138 Amnesty International is
aware that the Supreme Court was approached with habeas corpus petitions in the cases of
senior political leaders Abdul Ghani Lone and Syed Ali Shah Geelani in 1994. However, the
Government revoked the detention orders before the Supreme Court could rule on the matter,
rendering the petition redundant.!3° The Supreme Court is currently (in early 2011) hearing a
petition seeking the release of a number of foreign nationals detained under PSA. It is
unclear why there have not been other petitions concerning PSA detainees filed with the
Supreme Court. Possible reasons may include reluctance of J&K lawyers and residents to file
petitions in the Supreme Court or reluctance of the Supreme Court to admit such petitions
from J&K.

The National Human Rights Commission has also been silent on the PSA. It appears to have
acted in only one case calling for comments from the J&K Government in 2004 on the basis
of a newspaper report that referred to successive detentions. Passing the order, “the NHRC
Chairperson observed that if the content of the report are true, it raises serious issues of
violation of human rights.”14° Amnesty International is unaware of the response from the J&K
state authorities or any further action taken by the NHRC.

7.2 RIGHT TO COMPENSATION

No compensation has been awarded in any of the approximately 160 writ petitions analyzed
by Amnesty International for this report, even though High Courts regularly quashed PSA
detention orders.
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Article 9(5) of the ICCPR provides that “[alnyone who has been victim of unlawful arrest or
detention shall have an enforceable right to compensation.” More generally, the ICCPR
requires effective remedy for human rights violations under Article 2(3).14! The UN HRC has
emphasised the duty of states parties to ensure reparations to victims of torture and other ill
treatment.142

Although India’s reservations while acceding to the ICCPR specifically state that there is no
enforceable right to compensation for wrongful arrest and detention, the Supreme Court of
India has in the past often awarded compensation for human rights violations. In its
judgment in DK Basu v. State of West Bengal in December 1996, the Supreme Court
specifically observed that the reservation to the ICCPR “has now lost its relevance in view of
law laid down by this Court in a number of cases awarding compensation for the infringement
of the fundamental right to life of a citizen.”143

Compensation has been directed specifically in illegal detention cases also. In a case of
illegal arrest and detention of one Member of the J&K Legislative Assembly, the Supreme
Court of India in 1986 directed compensation of Rs. 50,000 (USD $1100) to be paid
observing that, “If the personal liberty of a Member of the Legislative Assembly is to be
played with in this fashion, one can only wonder what may happen to lesser mortals.”144

This judgment does not appear to have been followed in J&K. Lawyer Mir Shafgat Hussain,
who regularly takes up PSA cases, told Amnesty International that although the issue of
compensation is raised in almost every petition, he is only aware of two to three cases in his
long legal career when it was ordered by the judge.’® In a few judgments of the High Court,
judges have even recorded that the detainee sought compensation for illegal detention, but
made no further mention of the issue in the judgment.!4é In one rare instance where the High
Court awarded compensation of Rs.10,000 (USD $220) after quashing a detention order in a
writ petition in 1997, the order was appealed by the state and a larger bench of the High
Court overturned the previous decision stating that as the quashing of the previous detention
order was only on legal grounds and no malice were alleged or proved, the award of
compensation was incorrect.
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8. CONCLUSION

‘If every infraction of law having a penal sanction
by itself is a ground for detention, danger looms
large that the normal criminal trials and criminal
courts set up for administering justice will be
substituted by detention laws often described as
lawless law.’

Justices D.A. Desai and P. N. Bhagwati of the Supreme Court of India in Jaya Mala v. Home Secretary, Government of Jammu &
Kashmir (1982)

The Indian Supreme Court’s observation in a PSA detention case in 1982 — well before the
eruption of the popular uprising and armed movement for independence — was prophetic. As
documented in this report, the PSA is a “lawless law” that has largely supplanted the normal
criminal justice system in J&K.

Hundreds of people are detained under the PSA in J&K, many of them political activists and
youth suspected of throwing stones at security forces. Instead of charging and trying persons
suspected of committing offences in a fair trial in a court of law, the J&K authorities continue
to circumvent the rule of law by resorting to the PSA. Repeal of the PSA would send a strong
signal to the residents of J&K about the government’s commitment to the rule of law and
human rights.

Repealing the PSA and ending the system of administrative detention in J&K would also
bring India into conformity with its international human rights legal obligations. Successive
international human rights mechanisms, such as the UN HRC, the Committee on the
Elimination of Racial Discrimination,!4” and most recently the Special Rapporteur on the
situation of human rights defenders!#® have criticized India’s administrative or “preventive”
detention legislation including the PSA. They have called for the PSA to be brought in line
with International human right standards, notably articles 9(3) and 14(1) of the ICCPR to
which India is a party. When the UN HRC examined “preventive” detention in India in 1997,
it expressed regret “that the use of special powers of detention remains widespread.” The UN
HRC recommended that:

...the requirements of article 9, paragraph 2, of the Covenant be complied with in respect of
all detainees. The question of continued detention should be determined by an independent
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and impartial tribunal constituted and operating in accordance with article 14, paragraph 1,
of the Covenant. It further recommends, at the very least, that a central register of detainees
under preventive detention laws be maintained and that the State party accept the admission
of the International Committee of the Red Cross to all types of detention facilities,
particularly in areas of conflict.}*?

India has allowed the ICRC access to detention facilities in J&K, in line with the UN HRC'’s
recommendation, but it has refused to reform the system of administrative detention.
Unfortunately India has not reported on its implementation of the ICCPR to the UN HRC
since 1997, a fact that Amnesty International regrets and hopes may soon be rectified.

In 1998 the UN HRC expressed similar concern about the system of administrative detention
employed by Israel in the Occupied Territories (which, like India, had made a reservation to
Article 9 at the time of ratification). It recommended that, “the application of detention be
brought within the strict requirements of the Covenant and that effective judicial review be
made mandatory.”1%° In view of the fact that human rights violations had continued under
the system since that time, in its subsequent review of implementation of the ICCPR in
2010, the UN HRC effectively abandoned its line of recommending improvements to the
administrative detention system, calling on Israel to “... Refrain from using administrative
detention, in particular for children, and ensure that detainees’ rights to fair trial are upheld
at all times.”15!

A similar recommendation was also made recently in relation to the system of administrative
detention in Egypt by the Special Rapporteur on the promotion and protection of human
rights and fundamental freedoms while countering terrorism. He urged the Government of
Egypt “to abolish any legal provisions allowing for administrative detention and to take
effective measures to release or bring to trial all detainees currently subjected to that
regime.”152

India has so far chosen to ignore the calls of UN human rights mechanisms in relation to its
administrative detention regime. The above recommendations hold not just for Israel or Egypt
but also for India and all other states exercising systems of “preventive” and other types of
administrative detention in the name of security, anti-terrorism and similar causes. Such
systems should be abandoned and those suspected of committing offences, including
planning and conspiring to commit such offences, should be charged and prosecuted in
proceedings that meet international standards of fairness.

In response to concerns raised about human rights violations by UN human rights
mechanisms, the Government of India recently claimed, “... despite continuing provocations,
the security forces continue to exercise their utmost restraint because of the Government’s
emphasis on human rights protection and the adverse impact that human rights violations by
security forces can have on the work being done by them in countering terrorism in the
State.”!53 Yet, these claims do not appear to be backed up by the J&K authorities. In a
meeting with Amnesty International delegates in Srinagar in May 2010, where concerns
about PSA detentions were raised, the then Additional Director General of Police (Criminal
Investigation Department) of J&K asked, “What rights are you talking about? We are fighting
a war — a cross border war.”
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Such opinions, and the practices that result, run directly counter to commitments made by
India in ratifying international human rights treaties, and assertions regularly made by
government officials at both the state and central level that democracy and the rule of law
should prevail in J&K. The widespread and abusive use of the “lawless” PSA further risks
undermining the rule of law and reinforcing deeply held perceptions that police and security
forces are above the law.

RECOMMENDATIONS

Amnesty International calls upon the Government of Jammu and Kashmir to:

Repeal the J&K Public Safety Act and any other legislation facilitating the use of
administrative detentions;

Abolish the system of administrative detentions in J&K and either release or charge
persons accused of committing criminal acts for recognizably criminal offences and
try them in a regular court with all safeguards provided;

Implement court rulings ordering release of detainees without delay;

Immediately and unconditionally release all detainees deprived of liberty solely for
the peaceful exercise of their rights of freedom of thought, conscience, religion,
opinion or expression;

In the period before repealing the PSA, strengthen protection during detention by:
- Ending immediately the use of incommunicado detention;

- Ending detention in unofficial places of detention;

- Ensuring officers carrying out the initial arrest inform the families of the place
where the detainee is held;

- Ensuring all detainees are brought before a judicial magistrate within 24 hours of
arrest;

- Ensuring that detainees have access to their families and legal counsel and all
detainees are able to exercise their right to be examined by an independent doctor
as soon as they are arrested and after each period of questioning; and monitor the
quality of medical reporting;

- Ensuring that the families of those detained are informed of subsequent transfers
to other places of detention, without delay;

- Maintaining a centralized register of all detainees available for public access,
detailing the date of order or arrest and detention, authority issuing such orders and
all transfer, release and revocation orders;

Take all necessary measures to improve prison conditions, including by: (1) ending
overcrowding and providing adequate food and medical care, in accordance with the
UN Standard Minimum Rules for the Treatment of Prisoners and the UN Body of
Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment; and (2) adopting a mechanism that provides for the mandatory
independent, unrestricted and unannounced monitoring of all places of detention
(which include confidential interviews with any detainees of the visiting body’s
choice);
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Amend the J&K Juvenile Justice Act to make it compatible with the UN Convention
on the Rights of the Child and implement its provisions in full.

The Governments of India and Jammu and Kashmir must further:
Carry out an independent, impartial and comprehensive investigation into all
allegations of abuses against detainees and their families, including of torture and
other ill-treatment, denial of visits and adequate medical care, make its findings
public and hold those responsible to account;

Take all appropriate criminal or administrative measures against officials who fail to
comply with safeguards against human rights abuses;

Ensure all victims of human rights violations have access to effective reparations.
Amnesty International urges the Government of India to:

Extend invitations and facilitate the visits of the UN special procedures including

particularly the UN Special Rapporteur on Torture and the Working Group on

Arbitrary Detention;

Ratify without reservations, and fully implement in practice the UN Convention
against Torture and its optional protocols;

Withdraw its reservation to Article 9 of ICCPR.
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Hundreds of people are locked up on spurious grounds under the
Public Safety Act in Jammu and Kashmir every year. They are held
without charge or trial in administrative or “preventive”
detention on vague allegations of acting against “the security of
the State” or against “the maintenance of public order”.

Detainees are mainly political activists and suspected members
or supporters of armed groups, sometimes including children.
Before their formal detention, they are often held illegally, denied
access to a lawyer, the courts and their families, and may he
tortured during interrogation.

The Jammu and Kashmir authorities can hold detainees without
charging or prosecuting them for up to two years at a time.
Detention orders are often repeated and habeas corpus orders
ignored, meaning that detainees are held for much longer than
the maximum two-year period provided.

This report exposes a catalogue of human rights violations
associated with the use of administrative detention under the
Public Safety Act. It highlights how these run counter to India’s
obligations under international human rights law. If India is
serious about meeting these obligations, then it must ensure that
the Public Safety Act is repealed and that detainees are released
immediately or tried in a court of law.





