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' ' McDougall, Gay J., UN Special Rapporteur
Contemporary Forms of Slavery, Final Report on
Systematic Rape, Sexual Slavery and Slave-like Practices
During Armed Conflict. E/CN.4/Sub.2/1998/13, 22 June
1998, para 7. (Hereafter, Contemporary Forms of Slavery
Report).

% See, Askin, Kelly D., The Quest for Post-Conflict Gender

Justice, Colum J. Transnat’l L., 509, 2002-2003.
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* The Term “comfort woman” is a euphemism for sexual
enslavement - it is a translation of the Japanese “jugun
ianfu”. Throughout this report, for consistency with the vast
work of other organisations and individuals, the term
“comfort women” is used to refer to survivors of the
Japanese military’s system of sexual enslavement. Amnesty
International finds the term and its use objectionable, in that
the Japanese government has used it in an attempt to
minimise the nature of the violations committed against the
victims of this system. The term does not reflect the
suffering of the women who had to endure repeated rapes
and other sexual violence on a daily basis.

4 Chinkin, Christine, Women's International Tribunal on
Japanese Military Sexual Slavery, Am. J. Int”’1 L. 335, 2001,

p. 335.
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* Hicks, George, The Comfort Women: Sex Slaves of the
Japanese Imperial Army, Souvenir Press, 1995, p. xv —
Introduction.

® Yoshimi, Yoshiaki, Comfort Women: Sexual Slavery in
the Japanese Military During World War 11, (Suzanne

O’Brien trans.), Columbia University Press, 2000.
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7 Tt is estimated that hundreds of thousands of Chinese
civilians were killed. The Chinese government puts the
figure at 300,000 but this has been disputed by some
Japanese sources.

¥ The Women’s International War Crimes Tribunal for the
Trial of Japan’s Military Sexual Slavery, Judgement, Case
No. PT-2000-1-T, Corrected: 31 January 2002, Delivered on
4 December 2001, The Hague, The Netherlands, p. 42,
para.153. Available at:

http://wwwl.jca.apc.org/vaww-net-japan/english/womenstri

bunal2000/Judgement.pdf .(Hereafter, WIWCT Judgement).

Also, see, Dolgopol, Ustinia and Paranjape, Snehal,

Comfort Women an Unfinished Ordeal, Report of a Mission,
International Commission of Jurists, 1994, p. 25. (Hereafter,
ICJ Report)

’ Ibid.

% Boling, David, Mass Rape, Enforced Prostitution, and
the Japanese Imperial Army: Japan Eschews International
Legal Responsibility? Colum. J. Transnat’l L. 533,

1994-1995, p. 542.
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"' Hicks, supra note 5, p. 7.

2 WIWCT Judgement, supra note 8, p. 46, para 166

3 Report of the Special Rapporteur on Violence Against
Women, its Causes and Consequences, Ms. Radhika
Coomaraswamy, in Accordance with Commission on
Human Rights Resolution 1994/45. Report on the Mission
to the Democratic People's Republic of Korea, the Republic

of Korea and Japan on the issue of Military Sexual Slavery

in Wartime. E/CN.4/1996/53/Add.1,4 January 1996, para.18.

(Hereafter, Coomaraswamy Report).
" WIWCT Judgement, supra note 8, pp. 43—69.
5 ICJ Report, supra note 8, p. 45.

16 Coomaraswamy Report, supra note 13, para. 11.

(R 22 0 ) il FEE ~ 0D A AR B 0 1E RGR AT
A R T REIL A <FK o> T D, WS
EFRFEHLA O HFITIE, B iRk DR A
RIRA R — KOO8
g | O T ERSCBERRENEGENT

WD,

2~ 2 T B 5 [E 0 Ry Bl s
X, 1996 FEOWLEEOF TRE DL
NTND, B ICREN &R OR T, 2
NEO M AN T EDOFTEEZ R LT
Wb, HARBENE OFREERZFTICR L T
BEoEfRZzAW, Mf&k0H LWL TH
RBPVEL S TNl R MR R T2
T LTV A LS TR E S
NIZhiigk ThHDEHBBEIRL TS |18

W sz seEIC LY, TR 66 ) I o
WZEDHHNILIZ DO TE WL TIThi
TWEZEIIREN TS, ZTOXLEDOHI(C
RSN TWDLAXIETND, B2 5 T
R TORRER LBEORFN DALY,
FIFEAM RS B AUR, TR I ) O
HIZH e TR A EZEIZERL
TWZEDRINTNDY,

1.1 BABMIZEAE HFICBISAE
AT D0 | YEBGEHNZ R T 2 E A
PRER S e, TREZ T ) O IEfE72 s
AT IZ DWW T DL L OFEMITE ®IX. 2]
FE DRENLITHE R B 3B o> TN e 2%

"7 See, ICJ Report, supra note 8, pp. 32-40.
¥ Coomaraswamy Report, supra note 13, paras. 19-20

¥ WIWCT Judgement, supra note 8, para. 254



RTERELHIT, BERE R ITHEAS LS
OILTWEBTE, 1992 FF T, RIZHT O

B ORI A U7 A ME T D OB
BICEFRBEE LWz Z e, B ARBUY
IF—HLTHELRT TE, #1213, 1991
AT 2 e ) EDNE S CilmIhic s &,
HARBORF I, TREZ ) i EE I R o AR B
ANWFEATLIZEL T, LD ELEAZ R ELIZ,
Lol 1992 4| B LR AN RS bt | il B 12
BWTRIEL T EIAFE 32 3052
T RBHERRICL > TABINIRE R, B
ARBUFIEL B SO TRUZE b5 ) ] B O 3% N7 &
b ~DE R 52RO 5%21572<
ASaYalt

Z D% G B ARBUFIEMERGESNCEE 5-L7=Z
LR R A BRI AR LS LT
L7pinoTz, 1993 AFITBU AT LT
FHOE 4 % 4 HAZZ ) TlEL BN O 5
ZRDIRINHE | PEBGEEHNII K T D WY
BTSN TV RN, A BIZEBWTH2R
. MEBGEBI A E OFE DA TIThiu T
7o Ze s TR MG MU R STy,
HARBFIZZNET, PEBGERH O 25 %
BT A=, B ORI THR)
PEDBH LA A T L TV,

2 R 22405 | 1) BE < M 0Ll D FE BL
[HRELAR A9 5R 20~ A . PERGRE I 36 Z OBkl
PR )L B3 2 [ AR ol i o 1, MR A
il TR A« MERY FEREZ DI LD MERY
Bz m o frAEIRBE T 266057
NOEDD ANFNTK L TITE S TOBIR I

FIATIRRE JEERLIZY, ZOHREEDE 4
HETT TR RIS R
AT B b 12 B A DM T 72 o T M RGRE
A, NEISR 23R, AU IR . Bkl
BRI F B EBIEISE K L TR0V FE
B L LTG5, ZOHEETHLMIZ
LCW5I00C, ZHLEBRIEIZ B AREN
PR &2 i L QO D P ICh TS E
FEL TN =D THD,

ERNCADT NS Jiiilkee 7 3 3 AU NI O k¢
R 220 | 213 B &AL :ﬁaﬁﬂikiﬁof:%‘f:
ELEERLTNDD, LT HITBGEIZS
. BAREOERZIIDNDT-DICDIH, K
71 A ETIEAE DT> TR IR LR ) A
M- B a2 QW2 e, FES T 01t
DR BA BN > TN A2, 3 TITEE
7o le T HIL TR 2w | &L TR RS
D Do 7o Al EE IS A A i T=d &
X, B HICRENERLRMEZRET DL
HEFHDHIEL TERDN T2, BV N R
ICEERES LTV e e b WU, TSR
HRIUT AT SV THRD IR LR A ST
ST BB ZIA EN D RICIE S
NIz b=,

2.1 L RFINOFEKET

20 Systematic Rape, Sexual Slavery and Slave-like Practices
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* Interview with Lee Ki-sun, 83, Tongyong, South Korea,

March 2005.
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31 Interview with Chang Jeum-dol, 82, Seoul, Korea, March
2005

*2 This was due to the military’s fear of the spread of
sexually transmitted diseases.

3 Interview with Elizabeth M. Asistin, 73, Arayat,

Pampanga, Philippines, March 2005.
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3 Interview with Fedencia David, (Lola Piding), 77,

Philippines, March 2005.
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* Inteview with Choi Gap-soon, 86, Seoul, South Korea,

March 2005.
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AN LT BB AR IZH R
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2B IR E ORI BIM A 2D o7, EE
DI NN T D8P T 2R 5l s
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PERE RIS R 32 R BT DR TR
WET T =12 Tl R T b O BUHER 8
XA L NCIBEE 2 DTE 72, AR E H
T ETHY, Ik AR ERMITER
27 BRI OB EESLEEOEELE
WDAR BN STz, BITER AT T £ T17<
ZEHELBHY | B OB ERIE R LTI

3¢ Watanabe, Kazuko, Militarism, Colonialism, and the
Trafficking of Women: ‘Comfort Women’ Forced into
Sexual Labor for Japanese Soldiers, Bulletin of Concerned

Asian Scholars, Vol. 26, No. 4, Oct.-Dec. 1994, p. 5.
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37 Coomaraswamy Report, supra note 13, para. 37.

¥ Coomaraswamy Report, supra note 13, para. 35.

** Quoted in Yoshimi, supra note 6, p.199. In similar vein,
Nakayama, Nariaki, Minister of Education, in July 2005
publicised suggestions that survivors could be proud that

“their existence soothed distraught feelings of men in the
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7293 NIE R Tl EEDIRRE I > TV =
FITHEDPDET | A= DT
WRZEIZI B bE RIS E BV,
Kim Soon-ak |L T8 CHjITH L8RS T, H
[E D TRLZ Al N TAT T,

(I ML DVEAT 2y A5 ST
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WL BB TLED, Fnle ik, 7272 k
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72D TT, HEININ L& BB 2T
S = Y RO P Ea b= e AN =S | X O e
VN ZAZRFT CHERDITITIZV R &
HIZETL, EbEME, Sbhiz@vicl
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Wk U TSN TWARBIICEEES N
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battlefield and provided a certain respite and order”, See:
Nakayama won't drop ‘comfort women' issue, The Asahi
Shinbun, 12 July 2005, available at:
http://www.asahi.com/english/Herald-asahi/TKY200507120
252.html

40 Interview with Kim Soon-ak, Taegu, South Korea, March
2005. Hicks states that sources indicate that visiting a
“comfort station” was a ritualised practice prior to a unit
leaving for the front. The rationale was that men without
previous sexual experience should have intercourse at least
once before death. A man who showed reluctance to engage
in this ‘recreation’ became an odd man out — a serious

matter in military psychology. See Hicks, supra note 5, p.7.
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*! Hicks, supra note 5, p.123.

2 Ibid., p.125.
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72,

4 Duggan, Colleen and Abusharaf, Adila, Reparation of

Sexual Violence and Democratic Transition: In Search of
Gender Justice, p.15, International Center for Transitional
Justice, (currently unpublished).

4 Askin, Kelly D., Comfort Women — Shifting the Stigma
from Victims to Victimisers, International Criminal Law

Review, 1:5-32,2001, p. 19.
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*> The House of Sharing is a communal home built by a

Buddhist charity for former Korean “comfort women”.
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4 Interview with Sim Dal-yun, 78, Taegu, South Korea,
March 2005.

47 Interview with Belen Sagum, 74, Philippines, March
2005.

8 A derogatory term used to refer to Filipino women who

go to Japan to work as ‘entertainers’.
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Sang-sook D1

4 Interview with Jan Ruff O’Herne, Adelaide, Australia,
June 2005.

% Information provided by the War and Women’s Human
Rights Center — The Korean Council for the Women Drafted
for Military Sexual Slavery by Japan. In the last 10 years
the Center has discovered 33 “comfort women” in China, 10
have died, 14 managed to return to South Korea, four of
whom have died. Nine remain in China. In August 2005 the
South Korean authorities announced that six women living

in China would regain their South Korean citizenship in
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September. Three held Chinese citizenship and three North
Korean citizenship. This recognition will entitle them to
government subsidy if they wish to settle in South Korea or
a monthly payment in China.

! Interview with Lee, OK-sun, House of Sharing, Seoul,

South Korea, March 2005.
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52 See ICJ report, supra note 8, an Allied Intelligence
officer in Burma who interrogated a number of “comfort
women” claimed: “Taken forcibly for the most part from
their families farms and homes in far-off Korea, they were
turned over to British custody in India. The Allied press
made big thing of the comfort girls in sensational releases.
But I felt only sorrow for them.” — ICJ rpt. p. 53.

53 Senda, Kako, wrote one of the first in 1973. Sources
included recollections of Japanese veterans. The term Senda
used to describe the women who were sexually enslaved,
Jjugun-ianfu - “comfort women”, came to be used widely

and later became the source of much debate.
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54 They included Wada, Haruki, see, Soh, Sarah C. Japan's
national/Asian women'’s fund for “comfort women”, Pacific
Affairs, Summer 2003.

33 Asahi Shinbun published an article by Matsui Yayori,
including an interview with an unnamed former “comfort

women”, a Korean living in Thailand.
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¢ Interview with Lola Estelita Dy, 75, Manila, Philippines,

March 2005.
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37 Chinkin, supra note 4, p.339.
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77
1. B2 AT W10 Ol 458 B 2% 1112
T HIE B E (1904) 1%, FEEOREZIEHEL
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% Interviews with Amnesty International, Philippines,
March 2005.

% See Contemporary Forms of Slavery Report, supra note 1,

paras. 25-26.
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" The Preamble to the Agreement states that the
contracting states “desirous of securing to women of full
age who have suffered abuse or compulsion, as also to
women and girls under age, effective protection against the
criminal traffic known as the "White Slave Traffic", have
decided to conclude an Agreement with a view to
concerting measures calculated to attain this object.”

1 Article 1 states: “Whoever, in order to gratify the
passions of another person, has procured, enticed, or led
away, even with her consent, a woman or girl under age, for
immoral purposes, shall be punished, notwithstanding that
the various acts constituting the offence may have been
committed in different countries.”

2 Article 7 states: “The High Contracting Parties undertake
in connection with immigration and emigration to adopt
such administrative and legislative measures as are required
to check the traffic in women and children.”

® Article 14 states: “Any Member or State signing the
present Convention may declare that the signature does not
include any or all of its colonies, overseas ¥ on behalf of
any such colony, overseas possession, protectorate or
territory so excluded in its declaration. Denunciation may
also be made separately in respect of any such colony,
overseas possession, protectorate or territory under its
sovereignty or authority, and the provisions of Article 12

shall apply to any such denunciation.”
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 Tong Yu, Reparations for former comfort women of
World War 11, 36 Harv. Int’l L. J., p.531.

% Judgment of the International Military Tribunal for the
Trial of the German Major War Criminals, Nuremberg,
1946., (Hereafter Nuremburg Judgment), CMD 6964, at 64
states that the Hague Regulations were “recognized by all
civilized nations and...recognized as being declaratory of
the laws and customs of war.”

% Regulations concerning the Laws and Customs of War on

Land, The Hague, 18 October 1907
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7 Report of the International Law Commission to the
General Assembly, U.N. Doc. A/CN.4/Ser.A/Add.1 (1963).
described the prohibition against slavery as “one of the
oldest and best settled rules of jus cogens.”

8 Barcelona Traction, Light and Power Co. (Belg. v.
Spain), 1970 1.C.J. 3, 32 (Feb. 5), the International Court of
Justice has stated that the prohibition of slavery was an
obligation erga omnes.

 Article 1(1) of the Slavery Convention (1926).
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AT (RL, HZEBRITRIE &M CHHER
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WA, FEE AN O ER OFF KL, B
ARKOFAHNFTIE, VEBGRH ABLEZ1TIIL TS
#y Dt 2 78 H AR L IZ B D [E B S K0(1921)
Fo LU 5782 BE 975 ILO 54 (ILO29 =
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T3,

4.1.2 BENFETHIEIA
HARBF I, 1949 42D 23— 7 54 (5
PU49) THUESNAE T, A TER AL

" Contemporary Forms of Slavery Report, supra, note 1, at
para. 22.

"I Report of the Committee of Experts on the Application
of Conventions and Recommendations, Forced Labour
Convention, 1930 (no.29), Observation 2000.

2 Korean ‘Comfort Women’ v. Japan, Shimonoseki Branch,
Yamaguchi District Court, 27 April 1998, reported on in
Shin Hae Bong, Compensation for Victims of Wartime

Atrocities, JICJ 3 (2005), p.194..
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™ Lieber Code (General Orders 100), War Dept.
Classification No.1.12, Oct. 8, 1863, reprinted in 1 The Law
of War: A Documentary History (L. Friedman ed., 1971)
Art. XLIV states: *
maiming or killing...[is] prohibited under penalty of death,
or other such severe punishment as may be seen adequate.”
™ Declaration of Brussels of 1874, reprinted in 1 The Law
of War: A Documentary History (L. Friedman ed., 1971),
Art. XXXVII.

5 Parker, Karen, & Chew, Jennifer F.,17 Hastings Int’l &
Comp. L. Rev. at p. 515. The International Committee of

the Red Cross in its commentary on the use of the same

phrase in Article 27 of the Fourth Geneva Convention states:

“Respect for family life is also covered by the clause

prohibiting rape and other attacks on women's honour.”

All wanton violence...all rape, wounding,
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1919 FE -V YA PRSI, [N ST

TEE I SHBI B L AGEDOESE I
KA, 3 — R SR RER AT 72980

NGOG IEDOE LN B D LM iw DT
TWBS, 1929 4R OMLIBIZBE 35549
i B, TR TOGA BV TZEDE
KR OB EEINDOERTH T 5, &tk
T, ZHEICK L THO RET R TOEELD
THBEENLLOET 5L TS, AARIT
1929 42 7 J 27 HIZEBEALTEY, £HIDOH
HINZ R LIRNWE S 2B > T2l D,
HRIFIZRBIT O X DIREICE T 5V 2% —7
S (B IUSRA0) 85 27 SRl ~— T T S 4R
DIFEDLE NZBT 2% E 25| &N T
WBA, AAROFIRO IS ILIEEL T
SR AEBLE L T, T, ZORIEIX
BEIZIE B EEL TRRNEL T RO E ST

® The Martens Clause contained in the preamble of the
Hague Regulations states: “Until a more complete code of
laws of war has been issued...in cases not included in the
Regulations...the inhabitants and belligerents remain under
the protection and the rule of principles of the law of
nations, as they result from the usages established among
civilized peoples, from the laws of humanity and the
dictates of the public conscience.”

"7 Nuremberg Judgment, supra, note 66.

"8 Report of the Commission on the Responsibilities of the
Authors of War and the Enforcement of Penalties, reprinted

in 14 Am. J. Int’l L. (1920), p. 113.



ol E 257, IR K T O FR A
Sl MR E R AT U LT A A D
W THER L TR LTI TNAS,

BT, W E N O G 5 DS B A
THREZLTZ3F 2 Tl YEBGE R 3~ — 7 Tz
SHLE 46 RIER LTV T
1/\%)810

413 ANEBITHTHIREL TOIRDA LML
= 2[4

IR SRORHR 1 | 58 A EVERGRIE A B
& D&M, DI OBATIZWT b NiETE
R THDHERRBHS N TNEY,

=2 L LI ECH R EH OV o E
EANNAE: AT 21 DAY 25Nt 1
HNGEITAT 2 (R AEE 1) 2 NEICK
THREERL DY, FHEFSEES
10 i3, FENERZRATALLT, T AR
THIRLIE, — i AR DR A

™ Jean Pictet, Development and Principles of International
Humanitarian Law (1985), pp. 89-90, “Although the
Geneva Conventions were drafted after the end of World
War 11, it was “to a great extent, merely declaratory of
international customary legal principles which were
applicable to all states.”

80 See: International Military Tribunal for the Far East,
Judgment, Chapter VIII: Conventional War Crimes.

81 Chinese victims of sexual violence v. Japan; reported on
in Shin Hae Bong, Compensation for Victims of Wartime
Atrocities, JICJ 3 (2005), p.201.

82 Report of the Commission on the Responsibilities of the
Authors of War and the Enforcement of Penalties, reprinted
in 14 Am. J. Int’1 L. (1920), p.114.

83 Charter of the International Military Tribunal, Art. 6(c);
Charter of the International Military Tribunal for the Far

East, Art. 5 (¢).
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5%,

84 Council Control Law No. 10, Official Gazette of the
Control Council for Germany, No. 3, January 1946.

8 Chinkin, supra, note 4, p. 338. Oral judgment delivered
on 4 December 2001, para. 74,
http://www.iccwomen.org/tokyo/summary.htm :“In terms of
the principle of nullum crimen sine lege, it is beyond
dispute that acts constituting crimes against humanity listed
in the Nuremberg and Tokyo Tribunal Charters -murder,
extermination, enslavement, deportation, and other
inhumane acts -were established crimes during the
Asia-Pacific Wars. Thus, the concept of crimes against
humanity did not create crimes, but rather applied to
conduct, which was already unquestionably criminal, a term
which underscored the egregiousness of the crimes. In
addition, crimes against humanity embraced crimes parallel

to war crimes and extended them to persons, here the
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women of Korea and Taiwan, presumably "under the
protection" of the offending state”.

8 Prosecutor v. Akayesu, Case No. ICTR-96-4-T (ICTR
Chamber I, 2 September 1998), para 597; Prosecutor v.
Delali¢, Case No 1T-96-21 (ICTY Trial Chamber I1,16

November 1998), paras. 943, 965; Prosecutor v. Furundzija,

Case No IT-95-17/1-T (ICTY Trial Chamber, 10 December
1998), paras. 264 -269.
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87 Factory at Chorzow Case (Germany v. Poland)(Merits),
1928 P.C.1.J. (ser.A) No. 17 at 47: “reparations must, as far
as possible, wipe out all the consequences of the illegal act
and re-establish the situation which would, in all probability
have existed of that act had not been committed.”

8 Such sexual violence also robs women of perceived
purity, youth, the ability to have children and social

standing, none of which can be returned. A reparations
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programme that attempts to offer compensation alone is
likely to be seen by victims as an attempt to buy silence.

% See, Shelton Dinah, Righting Wrongs: Reparations in the
Articles on State Responsibility — Symposium: The ILC’s
State Responsibility Articles. The American Journal of
International Law, Vol 96:833.p.844
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% See Basic Principles and Guidelines on the right to a
remedy and reparations for victims of gross violations of
international human rights law and serious violations of
international humanitarian law, U.N. Doc.
E/CN.4/2005/L.48, adopted by the Commission on Human
Rights on 19 April 2005.(Hereafter, U.N. Principles on

Reparations).
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91

o

! For example, in Resolution 687(1991), the UN Security
Council decided to create a fund to compensate for claims
resulting from Iraq’s liability under international law for
injury caused in by the unlawful invasion and occupation of
Kuwait and the UN Compensation Commission to

administer the fund.
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2 For example organisations such as, Violence Against
Women in War - Network Japan (VAWW-NET)

http://www].jca.apc.org/vaww-net-japan/english/index.html
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SSIDN

The Korean Council for the Women Drafted for Military
Sexual Slavery by Japan
http://www.womenandwar.net/english/index.php
Philippines: Lila Filipina, Lola Kampanyeras, Kaisa Ka!;
Taipai Women's Rescue Foundation
http://www.twrf.org.tw/ Asian Centre for Women's Human

Rights (ASCENT).
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4.4.1 EYIRHIELIT?

H ARDOEUBRE OHIRICOVWTRDS
RS, BSRE VIO SIZ OV T, BRI H A D
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X RET LD D, Toex X, T3
SRLIZEARFNVIZBWNTHATHDLE,
A ARt S TIFEARMICRESN TS,
WEHITESTH BT, CHEDLZDDOE

> Wagatsuma, H. and Rosett, A., The Implications of
Apology: Law and Culture in Japan and the United States,
Law & Society Review, Volume 20, Number 4 (1986)
p.462.

— SRR T HERDELIELIEE 2D
TNDM, BFESE KR SHIRIL, REARIC
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D, GEFHOBIKZEIZn ey, #i9k4
RN ST D7D DFEAR R ERIILL F D&
BOTHD,
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- HARI e A9 5285

NEZ RPN EALE T3 ICRBOHIEN
HERDOEETH D, Tox 1T, AARNITIAR
FEAT R 2RO TICHIR AT DI LITRHE
EBERDIT o BERELTC— MK
70, TEEAADF RZRET 10T 5L, #
FHEIL, WIREE WL EH OO ST ATEIANE

I L TN W) Z 2B D\ TR
kL TWRNW SR UL AT BEME D B 5%, [ IR
SlE. BTN OV TE WKL

%-

% Alter, S., Apologizing for Serious Wrongdoing: Social,
Psychological and Legal Considerations, Final Report for
the Law Commission of Canada” May 1999. p.3. Available
at:
http://www.Icc.gc.ca/en/themes/mr/ica/2000/html/apology.a
sp

% Ibid., p.12.

% Minow, M., Between Vengeance and Forgiveness,
Beacon Press, 1998, p. 115.

7 Wagatsuma and Rosett, supra, note 93, p.473.

%8 Alter, supra note 94, p.27.

% Ibid., p.13, quoting Lazare.
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1% Tavuchis, N., Mea Culpa: A Sociology of Apology and
Reconciliation, Stanford University Press, 1991, p.17.

%1 See those listed at:
http://en.wikipedia.org/wiki/List_of War_ Apology Statem
ents_Issued_by Japan

192 See, Onuma, Yasuaki, Japanese War Guilt and Postwar
Responsibilities of Japan, Paper Presented following the
Stephen A. Riesenfel Symposium 2001. Berkeley Journal of
International Law, 2002. p.2
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E ENSDE W 12U DER D, gl %
I ] ~DFIFEDF RO T, /NR IR R
1. 1995 F LR B B R BL2ME - T& T2
SLEIEST,

MDD DHNE R 2 R, MR
HORGD T, ZEOKANMEDHZ LA,
PRGOS WEL, A
AAREONMBEERELLTHD T, Wb
DL BRI LR LTS O & R B S
PONRINE=diak oYaiL A BV Y% =P oY Wy
T ARTOT 2K L, LbBHOOENE
DRFELEHRL BIFET,

& 1T BEOHEBLNOLRKE~DE
MELIRIT DOITFITITENER A, DRE
LTI BEMORBEMEZREL OO, B
U‘&}i%‘@ﬁ%“@%‘:%ii\ = ORE &
EMAL, ELLZhzB iz oLebiz,
WO NRE B IR E DA F LR I
D5 MBS BRI B A TR
FHUTRDRNEBE X TR ET,

1% See the latest apology made by Prime Minister
Koizumi, on 15 August 2005 — the 60™ anniversary of the
end of World War II in the Pacific:“I once again express my
feelings of deep remorse and heartfelt apology, and also
express the feelings of mourning for all victims, both at
home and abroad, in the war”.At:
http://www.mofa.go.jp/announce/announce/2005/8/0815.ht
ml

!4 The Japanese government also characterises its wider
coordination and cooperation with the international

community including a commitment to resolving all matters
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without recourse to the use of force as part of the guarantee
of non—repetition.
105 At

http://www.mofa.go.jp/policy/women/fund/pmletter.html

196 Following controversy there has reportedly been a
strengthening since 1998 in the terminology for “apology”
used in Japanese and the Korean translations of letters sent
to survivors by the Prime Minister of Japan along with
money from the AWF. In Korean, the change has reportedly
been from sagwa, an apology which is used in situations
when a person commits a mistake to sajwe, an apology
which implies admission of a very serious wrongdoing and
is perceived as being from the "bottom of the heart". See,
Soh supra, note 54. Korean survivors demand a sajwe from
the government of Japan which includes an
acknowledgment of the violation, apology and
compensation and guarantees that the crimes will never be

repeated.
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B2 SR & RO TV D,
4.43 HAOREEORE —HZEDTD

DTITEMERES
1995 4, Z<OHHRE I E5 T B A
BRI T e 22 b D J5 2 (6§ D D5

97 Interview with Lola Ammonita, Manila, Philippines,
March 2005.

' The Yasukuni Shrine is dedicated to the spirits of Japans
war dead and where ‘Class A’ war criminals convicted at
the IMTFE are enshrined. Cabinet members and a number
Prime Ministers, including Prime Minister Koizumi, have
visited the Shrine annually. Some, to minimize controversy
insist they visit as ‘private individuals’. In a ruling in
September 2005, the Osaka High Court ruled that visits by
the Prime Minster to Yasukuni Shrine were "official" acts
and "religious activities" that violated the separation of
state and religion under Article 20 of the Constitution. See,
The Japan Times online, Koizumi's Yasukuni trips are ruled
unconstitutional, 1 October 2005, available at:
http://www.japantimes.co.jp/cgi-bin/getarticle.pl57nn20051
00lal.htm
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19 Ministry of Foreign Affairs of Japan — Recent Policy of
the Government of Japan on the Issue Known as “Wartime
Comfort Women ”, January 2003. Available at:

http://www.mofa.go.jp/policy/women/fund/policy.html

19 Coomaraswamy Report, supra note 13, para.134.

"' According to Soh, Supra note 54, p 8. terminology here
has also changed following criticism, from comfort money
(irokin) or “sympathy money (mimaikin) to atonement
money (tsugunaikin)

"2 Information available at:

http://www.awf.or.jp/english/moneyfund.html
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'3 Ibid.
14 See, Hamber, B., Repairing the Irreparable: Dealing
with the double-binds of making reparations for crimes of

the past, Paper presented at the African Studies Association
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444 EEOMABIVEELZFEDHIZL
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MR 22t | RV OFR A AE S ] L T 1992 4 7
HICRE LT, 2 ), EICBifT<e
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ZOWME L, FOF G T2
ERoMe - BEAEDRIE S RPN Y72 AR R
IZHFEVEE L DR T2 bRV
521 feEFR LD T E O T E HKO
Ak S OREHC, #15T NGO 234 L 7= R
DIRREZ & B INFAE N Tz, T DHE
F TR SE DR ERIZR (T TeZh
50 NGO (X, 1993 4 8 H TR £ Iz 2
FHOREFL MPLFLENITESD
HIEREEIZOWTOIB K &) FL Ak

of the UK Biennial Conference - Comparisons and
Transitions at SOAS, University of London, 14-16
September 1998.

5 nterview with Lola Ammonita, Manila, Philippines,
March 2005.

"¢ 1t made no reference to archives of the Labour Ministry,
and Police Agency, the two agencies most implicated in the

forced recruitment of women, Soh, supra note 54, p. 5.
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"7 See “Report of a study of Dutch government documents
on the forced prostitution of Dutch women in the Dutch East
Indies during the Japanese Occupation” The Hague 2004.
Similar initiatives were undertaken in South Korea and
Taiwan.

"8 Ibid., p.11. A Peace Friendship and Exchange Initiative
begun in 1994 allocated (US Dollars) 1billion over 10 years
for collecting historical documents, supporting research and
“future-oriented” dialogue and exchange.

1% The Japan Centre for Asian Historical Records, funded
by the Initiative states for example that “A part of records
requisitioned by the U.S. armed forces and seized as
materials for the Military Tribunal for the Far East were lost

after the war.”
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120 Clemons, Steve, C. Bush as Japan’s Arthur Andersen,
Taipei Times, 1 March 2002.

21 Interview with Lola Pilar, Manila, Philippines, March
2005.

122 Joinet, Louis, Questions of the Impunity of Perpetrators

of Human Rights Violations (Civil and Political).
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E/CN.4/Sub.2/1997/0/Rev.1, 2 October 1997, p. 4, para 17.
(Hereafter, Impunity Report).

'23 Ibid., p. 16, A. General principles: principle 1.

2% Note Verbale dated 26 March 1996 from the Permanent
Mission of Japan to the United Nations Office at Geneva
addressed to the Centre for Human Rights,
E/CN.4/1996/137, 27 March 1996, p. 6.

125
http://www1.jca.apc.org/vaww-net-japan/english/backlash/
whitewashing.html

126 Rarely read book inspires Japan- China rift, AP, April
14 2005. A controversial textbook which glosses over the

historical facts was published by Fuso-sha and authorised



WL SCER R R EL T, 2004 42 & 2005 4
(DM A AR T HEMEZRL, [T1EH
B2t | L) JHEE X% DRIETHY | %
B EZHDHRETIER, ZOFEITHED
IR A EIL DO | V) EIRA L
722, ZOLH 7 G EIE GRS
IARKDOREDD NOEDORELEZELT T

DIl TE T, BB EIEFERZEITE-.

FERLDY AN —DFEF D/NSIREVEL
RO SRR O AR A MR I LB 52
EIZED, AARBURN D BEICRR AR LIZ NS

DNTETH, IAN—DEHZRESYE,

P BETEILTND 12,

5. IR NAAN—~DIEEELEDH A
DHHIFr

H A BUR 23550 RN 724 T B 23 2%
LI eI E 2 B 2o TV T
b WE, RERE, A704 74U
VBB ONONEE S AR —T2 5T
AARTEZLOFRERLIL, BHEEZZRLT
W5, ZOMBE T TSR A OHRD O
LT, AT BT T E O SR

by the Japanese government, yet only 0.4 per cent of

Japanese junior high schools have opted to use the text book.

See, Japanese nationalist textbook misses authors' target
for school use, AFP, 31 August 2005.

127 See: Japanese minister "should not have made" text
book comments, BBC, 30 November 2004. The Chief
Cabinet Secretary quickly insisted this did not represent any
change in government policy.

128 See, Nozaki, Yoshiko, The “Comfort Women”
Controversy: History and Testimony, available at:

http://www.japanfocus.org/article.asp?id=348
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129 Korean ‘comfort women’ v. Japan, Shimonoseki Branch,
Yamaguchi District Court, 27 April 1998.

129 Korean ‘comfort women’ v. Japan, Shimonoseki Branch,
Yamaguchi District Court, 27 April 1998.

130 Korean ‘comfort women’ v. Japan, Hiroshima High
Court, 29 March 2001.

13! Shin Hae Bong, supra note 81, p.200.
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132 Shin Hae Bong, supra note 81, p.191; Philipine Comfort
Women v. Japan, Tokyo District Court, 9 October 1998.

133 Chinese victims of forced labour v. Japan and Rinko
Corporation, Niigata District Court, 26 March 2004, at 88.
See also, Shin Hae Bong, supra note 88, p.196.

13 Tokyo High Court ruling on claims brought by two
Chinese “comfort women” (18 March 2005); Japanese
Supreme Court ruling on claims brought by nine Taiwanese
“comfort women” (25 February 2005); Tokyo High Court
ruling on claims brought by four Chinese “comfort women”
(16 December 2004); Japanese Supreme Court ruling on
claims by 35 Korean “comfort women”; Tokyo District

Court ruling on claims brought by 46 Filipino “comfort

women” (6 December 2000).
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135 The principle is recognized in the following instruments:
On 26 November 1968, the UN General Assembly adopted
the Convention on the Non-Applicability of Statutory
Limitations to War Crimes and Crimes against Humanity,
G.A. Res. 2391 (XXIII). On 25 January 1974 the Council of
Europe adopted the European Convention on the
Non-Applicability of Statutory Limitations to Crimes
against Humanity and War Crimes. Principle 7 of the U.N.
Principles on Reparations, supra note 90, states “time
limitations applicable to civil claims and other procedures,
should not be unduly restrictive”; Principle 23 of the
Updated Set of principles for the protection and promotion
of human rights through action to combat impunity, U.N,
Doc, E/CN.4/2005/102/Add.1, 8 February 2005, adopted by
the Commission on Human Rights in April 2005, states:
“When it does apply, prescription shall not be effective
against civil or administrative actions brought by victims
seeking reparations for their injuries”; The Human Rights
Committee’s General Comment No. 31 on the Nature of the
General Legal Obligation Imposed on States Parties to the
Covenant provides: “Other impediments to the
establishment of legal responsibility should also be
removed, such as the defence of obedience to superior
orders or unreasonably short periods of statutory limitation

in cases where such limitations are applicable.”



I % OTRANZLREIL, AARTIR, L%
&8O THEAND P DN RN ETHD,
HoH 210 FaBA22Eb2 0,

HARDEAHFT N VEFETI DH A8 —T
HWIEE 2GS0 7280 OG5 L1 51280
(i3 EPED RIFRSOIER L ETH D,
EIT, HEEDEH SN DAL RIS HOW TR
[ K B R 1 SRR O IR R ANE F S a2
L AMEIIRE THIEEDPSLETHL,
BRI TeZ e T SA /N —DAE
iz BRE L., EITHEBGRY S AR =28 %
BURF S9N\ S fEGE R 3 e sh
HRETHD,

6. EBRALSIIMIREY A N— 2T B
BB AR EE TE TV

ES[ P STANGENEIE =N %/ LI NN
WK BTG o[ EBEAEEIT A 1%
PULZEZFICE &L= FE a4l
WHE T2 BB 0HD, LWL LT R A
WD 13, ZNETIOLIZREEE 1T E E

136 Article 31 of the International Law Commission’s
Articles on State Responsibility for Internationally
Wrongful Acts. The Article is largely based on the 1927
Permanent Court of International Justice’s ruling in the
Factory at Chorzow case, supra note 87, p. 21, which
states: “[i]t is a principle of international law that the
breach of an engagement involves an obligation to make

reparations in an adequate form. Reparations therefore is

the indispensable complement of a failure to apply a

37

DBFIZEHE DIV TET03, [E B A
5L E BB VEE X oW E E N2 T Bo
ToRHE T R EE O ANl 2 NDE
BRSO OITE DN RETZLEVOR
DA FE S TN,

Lol #EERZLOGE | FFHER
ETHEER ORHEF RHELHEEL, iEH
o TRl E A B R LIES T 5
TEEROTELIEITER P RLTND, F
7o, R ELASEEE TH, Bidehs
PeE R OB D INTIE A L)
Sl FRERNG, B AROMEBGEH YA
N\ D IHE IO LT EAT O 4F
il cH5,

ATFTEBERICIIUE, B AT, P
O EE E I UEHE A BT o TR
5. ZOMIZOWTH AL, EDXH7e;
BFRBS, BARDN R L 28 U E

convention and there is no necessity for this to be stated in

the convention itself.”

137 James Crawford, The International Law Commission’s

Articles on State Responsibility (Cambridge University

Press 2002), page 209. This commentary on the Articles on

State Responsibility notes:
“When an obligation of reparations exists towards a
State, reparations does not necessarily accrue to that
State’s benefit. For instance, a State’s responsibility
for the breach of an obligation under a treaty
concerning the protection of human rights may exist
towards all the other parties to the treaty, but the
individuals concerned should be regarded as the

ultimate beneficiaries...”
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3% Signed on 8 September 1951.

139 As noted in a decision in a case for reparations brought
by prisoners of war in the US: “Potential Allied claims
against Japan amounted to more that $100 billion in 1952
dollars... According to the U.S. Senate Foreign Relations
Committee reviewing the 1951 Treaty, “Obviously
insistence upon the payment of reparations in any
proportion commensurate with the claims of the injured
countries and their nationals would wreck Japan’s economy,
dissipate any credit that it may possess at present, destroy
the initiative of its people, create misery and chaos in which

the seeds of discontent and communism would flourish.”
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Mitsubishi Materials Corp. v. Superior Court 113

Cal.App.4" (2003) p.68.
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19" As of 1 January 2000, 46 states had ratified the San

Francisco Peace Treaty: Argentina, Australia, Belgium,

Bolivia, Brazil, Cambodia, Canada, Chile, Costa Rica, Cuba,

Dominican Republic, Ecuador, Egypt, El Salvador, Ethiopia,

France, Greece, Guatemala, Haiti, Honduras, Iran, Iraq,
Japan, Laos, Lebanon, Liberia, Mexico, Netherlands, New
Zealand, Nicaragua, Norway, Pakistan, Panama, Paraguay,
Peru, Philippines, Saudi Arabia, South Africa, Sri Lanka,
Syria, Turkey, United Kingdom, United States of America,

Uruguay, Venezuela and Vietnam.
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4! Records of the Conference for the conclusion and
signature of the Treaty of Peace with Japan: San Francisco,
California, September 4-8 1951, “Japan will regain its
viability and will be able properly to discharge its
responsibility”’(Indonesia) at 221; “[w]hile the present
resources of Japan now permit only partial reparations,
there is the possibility that those resources might increase in
the future to an extent that would allow for the payment of
complete or as nearly complete reparations as possible”
(Philippines) at 104.

142192 Ibid., at 229.

143 Foreign Relations of the United States, 951, Volume V1,
p. 1323.

44 This approach is in stark contrast to that taken by the
Allies against Germany, which at the end of World War 11
was also in a state of financial collapse. The Potsdam
Protocol and subsequent treaties contained no clause
attempting to waive Germany’s obligations to states or
individuals. Rather they set out plans for Germany to
provide reparations to the UK, USA, Russia and other states
under the standard “Payment of Reparations should leave
enough resources to enable the German people to subsist

without external assistance.” (Protocol, article 19).
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reparations | &

145 Treaty of Peace, signed at Rangoon on 5 November
1954, UN.T.S. 1954 (Reg. No. 3542).

146 Treaty of Peace, signed at Djakarta on 20 January 1958,
U.N.T.S. 1958 (Reg. No 4688).

47 Reparations Agreement, signed at Saigon on 13 May
1959, U.N.T.S. 1959 (Reg. No. 5317)

148 Reparations Agreement, signed at Manila on 9 May
1956, U.N.T.S. 1956 (Reg. No. 4148).

49 Protocol relating to settlement of the problem
concerning certain types of private claims of Netherlands
nationals, signed at Tokyo on 13 March 1956, U.N.T.S.

1956 (Reg. No. 3554).
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150" Agreement, signed at Kuala Lumpur on 21 September
1967, UN.T.S. 1967 (Reg. No. 9719).

151 Agreement on the settlement of problems concerning
property and claims and on economic co-operation, Signed
at Tokyo on 22 June 1965, U.N.T.S. 1965 (Reg. 8473).

152 See: Oda, Shigeru, The normalization of relations
between Japan and the Republic of Korea, 61 Am. J. Int’l. L.
(1967), p. 46-47; ICJ Report, supra note 8, p. 164-5.

153 Treaty of peace and friendship. Signed at Beijing on 12

August 1978, UN.T.S. 1978 (reg. no. 19784).
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154 The Japan Times, Seoul ups ante on war crimes, 27
August 2005, reports that the Republic of Korea called on
Japan to fulfil its legal responsibility to provide reparations
to victims of sexual slavery. In doing so, it released 35350
pages of documents from the 1965 treaty negotiations which
it states supports its position that the treaty does not cover
acts of sexual slavery. One spokesperson is reported to have
stated: “We cannot see that the normalization treaty
resolved such inhumane crimes as comfort women, in which
Japan's state power, such as the government and military,

was involved...Japan's legal responsibility remains."
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155 The International Law Commission’s Articles of State
Responsibility state: (article 34):  “full reparations for the
injury caused by the internationally wrongful act shall take
the form of restitution, compensation and satisfaction,
either singly or in combination...” ...” This article
addresses only state responsibility to other states and should

not be considered either as an exhaustive list of the

obligations to states or to individuals.
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156 In one Japanese case, Ko Otsu Hei Incidents case, the
Yamaguchi Lower Court in its judgment dated 17 April
1998, ordered the Japanese government to pay 300,000 yen

each to three South Korean “comfort women” for their



RENT A ARLKE O FT CORFIRITH
W, EERAMEIED EHRHMAZENG, 8
WEGRDIHEN TN D, EBITHTAE, & [E A
RO TNDHFEIZEWTE, AEEDFE
T VX E B AL O T CRAME A SR D HHEF]
W&V, ZOMHEFL, BUESHDWITFRIEZ
DAIRITH LT ATHHI RSN FITATHE T
EHEERIN TS,

ZOETIEIT LRAT 4 A F—Fat v
231932 05 1945 TN T TILE TS0
SRITKRIL | B NI E 2R O DHER 2 A3
LDEIMZOWTHRGEET D, £L T, HA
EANOFHFTAEE T, B EE kD>
TEEY RN EE L CTEX 722D
DFEREIZBIL T ATV B &R+
%o ZOFRBEIZRIL CTIL, A N—HH D
ERZEDMOBEEEA THERNOEEZ
FER T 2L T D EWNIERI O AR | F
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enforced prostitution during the Second World War. It
considered that the acts in question constituted severe
violations of human rights and human dignity on the basis
of the sex and race of the plaintiffs. As the Japanese
government had been aware of the violations but had not
adopted legislation to compensate the plaintiffs, it was at
fault and in violation of the Constitution. However, on 29
March 2001, the Hiroshima High Court reversed the
judgment and dismissed the claims for the reasons that the
Japanese Constitution did not oblige the State to apologize
or to legislate on compensation.

37 UN Principles on Reparations, supra note 90.
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158 See: Permanent Court of International Justice ruling in
Mavrommatis Palestine Concessions (Jurisdiction) (1924),
Ser. A, No.2, p.12: “Rights or interests of an individual the
violation of which rights cause damage are always in a
different plane to rights belonging to the State, which rights
may also be infringed by the same act. The damage suffered
by an individual is never therefore identical with that which
will be suffered by a State; it can only afford a convenient
scale for the calculation of the reparations due to the State.”
'3 In particular, the right to reparations is enshrined in
human rights law treaties, including: Article 2 of the
International Covenant on Civil and Political Rights; Article
2 of the Convention on the Elimination of Racial
Discrimination; Article 2 of the Convention on the
Elimination of Discrimination Against Women; Article 2 of
the Convention on the Rights of the Child, Article 1 of the
African Charter on Human and People’s Rights; Article 1 of

the American Convention on the Prevention and Punishment
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of Torture, and Article 1 of the European Convention of
Human Rights.

190 The International Committee for the Red Cross,
Customary International Humanitarian Law, Volume I
Rules (Cambridge University Press 2005), Rule 150 states:
“A state responsible for violations of international
humanitarian law is required to make full reparations for the
loss or injury caused.” Security Counciil Resolution 687
(1991) reaffirmed that “Iraq is liable under international law
for any direct loss, damage...or injury to foreign
governments, nationals and corporations as a result of its
unlawful invasion and occupation of Kuwait.” The United
Nations Claims Commission established to achieve this
mandate provided for individual reparations for victims of
international humanitarian law. The Rome Statute of the
International Criminal Court in article 75 provides for
orders of reparations for individuals against the convicted
person. The International Court of Justice in its Advisory
Opinion on the legal consequences of the construction of a
wall in the Occupied Palestinian Territory, General List 131,
9 July 2004, recognizes the right to individual reparations
and makes recommendations for Israel to make reparations
directly to victims. The U.N. Commission of Inquiry on
Darfur, 25 January 2005, recommended reparations for
individuals. The U.N. Principles on Reparations, supra note
90, provide for the right of individuals to obtain reparations
from the state without limiting the right to crimes taking

place now or in the future.
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16! Note verbal dated 26 March 1996 from the Permanent
Mission of Japan to the United Nations Office at Geneva
addressed to the Centre for Human Rights, UN Doc.

E/CN.4/1996/137.
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162 Tokyo District Court, Claims for compensation from
Japan arising from injuries suffered by former POWs and
civilian internees of the Netherlands, Decision rendered by
the Civil Division No.6, 30 November 1998.

'8 Japan Court rejects Philippine Sex Slave Case, Reuters,
6 December 2000: “In handing down the ruling, Tokyo High
Court Judge Masato Niimura said: In light of international
law individuals are not granted the right to demand
reparations from the country that did them harm.”

64 Dutch former POWs lose appeal, The Japan Times, 12

October 2001.
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195 Hisakazu Fujita, Isomi Suzuki and Kantaro Nagano,
War and the Rights of Individuals, Renaissance of
Individual Compensation, Nippon Hyoron-sha Co. Ltd.
Publishers (1999), expert Opinion by David, Eric, p.51.
166 Ibid.

17 Ibid.
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168 Pprofessor Frits Kalshoven, Professor emeritius of
International and Humanitarian Law at the University of
Leiden; Professor Eric David, Professor of International
Law, International Criminal Law and Law of Armed
Conflict, University Libre de Bruxelles and; Professor
Christopher Greenwood, Professor of International Law,
London School of Economics. See also, Contemporary
Forms of Slavery Report, supra, note 1, para. 46.

19 See: Fujita, Suzuki and Nagano supra note 165.

170 Ibid., Expert Opinion of Frits Kalshoven, p.38.



0. FD7=  [ENEDB IRV T [FEIEE
SNz ReY ARAN DR g B A S YA ALY

HARDEH L, [F SO B R~
TLEREMZZBFRFIBITOT, KRR
FBRICANDZEBIERL T, 8 AN DORHE
FERMEEZ R EL TWDD, ZH LR
KEOHEAHFTTO, 5 3 KOHPAIZEAT S
REICREHH > TET, FRIZ,
v.R A HEFNE D4 — 172 Tel Oren v.UE
T T I7EMEOr— AR T, [h—
ZE SIS qtab e AT Y (- R AR RIS
FNZBWT, BRI T B H XAV TR
W IET DR A LTI,

Hugo Princz

THLTEEM L, Professor Kalshoven <>ft D
ERE RN EEFEDOML W 25T
72 Bl 21X Professor David notes (LA F D9
(ZHRRE LT,

(2D X7 FiRITERANC BV TCHIE
W5, Fx D3 1907 AFEN— 2 BRI IE L O
FAEEZMELMERTIR, EFEEZHIX
[FIVE KRB O3 AT 2 DHE T,
FNC BB RS RHEZ B 2 DL TNz TH
Do T, B AR FH 22 T DIE BRI L
DL DERKATAIZB N TRDLNTND—
AR 72 MER %2 | BARAYICRBLL 2D DI
BN, b L, R ThNITE DI

1 Ibid., p.44.

72 Princz v. federal Republic of Germany, 26 F3rd 66 (D.C.

Cir, 1994).
'3 Tel Oren v. Libyan Arab Republic, 726 F2d 774, 810.

D.C.Cir 1984).
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2512 B9 % Professors Kalshoven, David <°
Greenwood &2 FOE R2MFEIL,
HFUTERTS, 2O gL, T A3,
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'7% Fyjita, Suzuki and Nagano supra note 165, Expert
Opinion by Eric David, p. 55.

!5 Ibid., Expert Opinion of Christopher Greenwood, p.68.
176 Tokyo District Court, Ex-Allied Nationals Claims case,
26 November 1998; Dutch Nationals Claims case,
Judgement 30 November 1998; Filippino “Comfort

Women” Claims case, Judgement, 9 October 1998.
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7 In Sjoerd Lapre and others v. The Government of Japan,
Claims for compensation from Japan arising from injuries
suffered by former POWs and civilian internees of the
Netherlands, Decision rendered by the Civil Division No.6
of the Tokyo District Court (30 November 1998), the court
found: “if we consider the fact that reference to the
preparatory work of a treaty is nothing more than a
supplementary means of treaty interpretation, in the
interpretation of Article 3, the drafting process of Article 3
of the Hague Convention is construed as having nearly no
influence on the interpretation based on the language of the
treaty itself.”

178 Article 32 states: “Recourse may be had to
supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its
conclusion, in order to confirm the meaning resulting from
the application of article 31, or to determine the meaning
when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or
unreasonable;”

79 Arthur Titherington and others v. The Government of
Japan, Claims for compensation from Japan arising from
injuries suffered by former POWs and civilian internees of

the ex-allied powers, Decision rendered by the Civil
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Division No. 31 of the Tokyo District Court (26 November
1998).

80 1.M. Sinclair, Vienna Conference on the Law of Treaties,
19 Int’l & Comp.L.Q. (1970) at page 65.

! Tbid., at page 49.

182 German Federal Supreme Court: The Distomo Massacre
Case (Greek citizens v. Federal Republic of Germany),

Judgment, 26 June 2003, 42 ILM, p. 1037.
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183 Germany, Second Chamber of the Constitutional Court,
Forced Labour Case, Judgement, 13 May 1996.

¥4 Germany Administrative Court of Appeal of Munster,
Personal Injuries case, Judgment, 9 April 1952.

85 Greece, Court of First Instance of Leivadia, Prefecture

of Voiotia case, Judgement, 30 October 1997.
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'8 Dutch former POWs lose appeal, The Japan Times, 12
October 2001: “In handing down his ruling, presiding Judge
Shigeki Asao said “All rights by the Allied Powers and their
citizens to demand compensation from Japan were
relinquished with the signing of the San Francisco Peace
Treaty.”

87 Hwang Geum Joo v. Japan, United States Court of
Appeals for the District of Colombia Circuit, No. 01-7169,

28 June 2005.
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'%% Bijlagen Handelingen TK2377, nr.8 [annex to
parliamentary proceedings] 1951-52; See also Steven C
Clemens, America’s Complicity in Japan’s Historical

Amnesia, JPRI Critique Vol VIII No 7, October 2001.
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18 Article 3 of the 1956 Protocol states: “The Government
of the Kingdom of the Netherlands confirms that neither
itself nor any Netherlands nationals will raise against the
Government of Japan any claim concerning the sufferings
inflicted during the Second World War by agencies of the

Government of Japan upon Netherlands nationals.”
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0 Top court nixes sex slave, Korean vet suit, The Japan
Times, 30 November 2004.

191 Statement of Korean Foreign Minister quoted in
judgment of US Court of Appeals for the District of
Colombia Circuit in Hwang Geum Joo v. Japan, 28 June
2005, p.13.

192 Shin Hae Bong, supra note 81, p.201.

93 Ibid., pp.201-203; Chinese victims of forced labour v,
Mitsui Mining Inc., Fukuoka District Court, 26 April 2002,
p-84-85: the Court held that it ““ could not admit that the

rights of the plaintiffs to claim compensation had been
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decisively waives by the 1972 Japan-China Joint
Declaration and the 1978 Japan-China Peace Treaty”;
Chinese victims of forced labour v. Japan and Rinko
Corporation, Niigata District Court, 26 March 2004, p. 104;
High court convenes, snubs sex slave appeal, calls it a day,
The Japan Times, 16 December 2004.

% Foreign Ministry Spokesperson Liu Jianchao’s remarks
on the Japanese Court rejecting the appeal of Chinese
“Comfort Women”, 25 March 2005.

195 See: No compensation for “comfort women”, AFP, 25

February 2005.
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196 Fyjita, Suzuki and Nagano supra note 165, Expert

opinion of Professor Kalshoven, p.47.
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197 Article 6 Convention (I) for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the
Field. Geneva, 12 August 1949; Article 6 Convention (II)
for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea. Geneva, 12
August 1949; Article 6 Convention (III) relative to the
Treatment of Prisoners of War. Geneva, 12 August 1949;
Article 7 Convention (IV) relative to the Protection of
Civilian Persons in Time of War. Geneva, 12 August 1949.
198 Article 51 Convention (I) for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the
Field. Geneva, 12 August 1949; Article 52 Convention (II)
for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea. Geneva, 12
August 1949; Article 131 Convention (III) relative to the
Treatment of Prisoners of War. Geneva, 12 August 1949;
Article 148 Convention (IV) relative to the Protection of

Civilian Persons in Time of War. Geneva, 12 August 1949.
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199 Fyjita, Suzuki and Nagano supra note 165, Expert
opinion of Christopher Greenwood, p. 70.
20 Commentary on the Additional Protocols of 8 June 1977

(ICRC, 1987, para. 3651).
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21 Fuyjita, Suzuki and Nagano supra note 165, Expert
opinion of Eric David, p. 57

292 Ibid., Expert opinion of Christopher Greenwood, p. 70.
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293 Such measures are consistent with states obligations
under Article 2 (3) (b) of the International Covenant on

Civil and Political Rights “To ensure that any person
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claiming such a remedy shall have his right thereto
determined by competent judicial, administrative or
legislative authorities, or by any other competent authority
provided for by the legal system of the State, and to develop
the possibilities of judicial remedy.”

204 As the acts of sexual slavery amount to war crimes and
crimes against humanity which were crimes under
international law at the time the sexual slavery system was
in operation, it is consistent with the principle of legality to
apply retrospective laws providing for compensation to
address the crimes.

205 Al-Adsani v. United Kingdon, Eur. Ct. H.R., judgement

of 21 Nov. 2001.
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2% Ferrini v. Federal Republic of Germany, Corte di
Cassazione (Sezioni Unite), judgment No 5044 of 6
November 2003. See: State immunity and human rights:
The Italian Supreme Court Decision on the Ferrini Case, 16

EJIL (2005), 89-112.
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27 For example, in the Prefecture of Voiotia case, the
Greek Supreme Court in its judgment of 4 May 2000
awarded reparations against the Federal Republic of
Germany, however, victims were unable to execute the
order against assets of the Federal Republic of Germany
located in Greece without the permission of the Greek
government, required under national law, which was denied

on political grounds.
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