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State Injustice: Unfair Trialsin the Middle East and
North Africa

I ntroduction

‘Abd d-'Aziz d-Khayyir, a Syrian medica doctor, is serving histhird year of a 22 year prison
term for having peacefully expressed his politica views. Muhammad Mahdi ‘Abdullah
Makhrouf, afarmer in Yemen was tortured, convicted, acquitted and tried again in absentiaon
the same charge. He is now on death row. Ahmad Qatamesh, a Paestinian, is the longest
serving adminigtrative detainee in Isragl, held without charge or trial since 1994. Fatima Ramez
Tafla, mother of an eight year old son, received a death sentence amended to a 10 year prison
sentence after a one hour trial. Sheis held in Kuwait Central Prison. Abdelsalam Yassine has
been a prisoner in his own home in Morocco, and denied contact with his friends and family,
since 1989. No one hastold himwhy.! .These people are from different backgrounds and from
different countries in the Middle East and North Africa, but they have something in common:
they have al been denied their fundamental right to afair trial.

The right to a fair trial is a basc human right. The internationa community has
developed awide range of standardsto ensurefair tria's, which are designed to protect people's
rights from the moment they are arrested, while they are in pre-trial detention, when they are
being tried, and through to their final appeal. Breaches of these standards are a major concern
for Amnesty International around the world because they represent serious violations of human
rightsin and of themselves, and because they contribute to a wide range of other human rights
violaions. They result in the imprisonment of prisoners of conscience -- people who should
never be tried in the first place, but who nevertheless end up being convicted of crimina
charges. 2 They perpetuate discriminatory laws and practices and facilitate abuses against
vulnerable groups of society. They encourage torture, as defendants are held incommunicado
and because officias know that statements extracted under duress will be enough to secure
conviction. They result in people suffering punishments that amount to torture or to cruel,
inhuman or degrading punishments, including amputations, flogging, stoning and the deeth
penaty. The horrifying injustice of these punishments, which Amnesty International opposesin
al instances, is magnified still further when they are imposed after an unfair trial.

1See separate Appeals leaflets Al MDE 01/03/98

2Prisoners of conscience are people detained anywhere for their beliefs or because of their
ethnic origin, sex, colour, language, national or social origin, economic status, birth or other status -
who have not used or advocated violence.

Al Index: MDE 01/02/98 Amnesty International April 1998



State Injustice: Unfair Trials in the Middle East and North Africa 3

This report demonstrates the range of violations of internationa fair tria standards in
the Middle East and North Africa.® In some countries there is a sophisticated legal and judicia
framework, where the Congtitution and law provide for adequate safeguards for detainees.
However, these may not be applied in practice, particularly where there is interference by the
executive branch of government in the judicia process. In other countries there is no
independent judicia system, little clarity in the law, and abuses of international fair tria standards
are tolerated or even encouraged by the authorities.

Across the region people suffer arbitrary arrest and detention on politica and religious
grounds. In many countries they are held incommunicado, without access to relatives, lawyers
or doctors, in the weeks, months or even years before they are tried. Some people are held for
prolonged periods without charge or trial, or are administratively detained, often repeatedly,
outside any judicia process. Such conditions, whenever they occur, are known to facilitate
torture.

Trias themselves often fal dismally short of the minimum standards for fair tria. The
independence of the judiciary is a fundamenta prerequisite for fair trid, and is a principle
enshrined in congtitutions across the region. Upholding this standard, some judges in some
countries have acquitted prisonerswhose“ confessions’ they found were extracted under torture
or coercion. They have rejected as unlawful detention orders issued by security and police
forces, where the grounds for detention were not sufficient to deprive the individuals of their
liberty. Other judges, however, have routiney demonstrated their lack of impartidity,
succumbing to the expectations or pressures exerted by the executive authority, sometimes even
determining sentence before the tria has ended. This violates one of the cornerstones of afair
tria -- the right to be presumed innocent until proven guilty.

In some countries "confessions' extracted under torture may be accepted as valid
prosecution evidence and even as the sole basis of conviction. In court, defendants are denied
accessto lawyers, or their lawyersare given insufficient time or accessto documentsto prepare
the defence. Defence witnesses may be intimidated or prevented from appearing in court.
Hundreds of people are sentenced each year to death or to corporal punishments amounting to
cruel punishments or torture after trials that breach minimum standards for fair trial, let aone
the specid safeguards that are required, for example, in cases involving the death penalty.

Most laws in the region allow for public trids, yet in practice hearings are often held in
secret or in camera for no other reason than to conceal from the outside world the grosdy

% Inthisreport, the "Middle East and North Africa" refers to the states and territories of:
Algeria, Bahrain, Egypt, Iran, Irag, Iragi-Kurdistan, Isragl and the Occupied Territories, Jordan, Kuwait,
Lebanon, Libya, Morocco/Western Sahara, Oman, Palestinian Authority-controlled areas, Qatar, Saudi
Arabia, Syria, Tunisia, United Arab Emiratesand Y emen.

Amnesty International April 1998 Al Index: MDE 01/02/98



4 State Injustice: Unfair Trials in the Middle East and North Africa

unfair proceduresthat are being followed. Unfair trialsare virtualy guaranteed in specia courts,
which exist in well over half the countries of the Middle East and North Africa and operate
outside the normal judicia process. Judges in these courts frequently lack independence and
impartidity. In some of the specia courts, people facing grave charges may be tried and
sentenced within a matter of hours or even minutes. In most, the right to appeal against
conviction and sentence is denied.

Emergency and specia procedures have been introduced in several states. Such
measures, which are alowed by international law only in extreme circumstances and for limited
periods, have been maintained in some countries for years or even decades (asin Israel, Egypt
and Syria), or have been integrated into permanent legidation (asin Algeria). What are supposed
to be temporary measures in fact become institutionalized and the norm. When states of
emergency do arise, protection of human rights becomes even more important, not less, yet
many of the region’ s governments have used political crisesto remove basic safeguards against
abuses.

Every government hasthe right and duty to bring to justice those responsible for crimes.
However, when people are subjected to unfair trias, justice cannot be served. Inevitably,
innocent people will be condemned, including prisoners of conscience. But in al cases, if those
accused of crimes face unfair trials, it becomes impossible to know whether those who are
convictedarein fact guilty. Doubt isthrown up on al convictions, regardless of the facts of each
case.

Amnesty Internationa believes that if the right to fair trid is strictly observed this will
reduce significantly the widespread and gross human rights violations prevailing throughout the
Midde East and North Africa. It is on this basis that the organization is publishing this report
together with a set of recommendationsto al governmentsin the region designed to redress the
gtuation.

Al Index: MDE 01/02/98 Amnesty International April 1998



State Injustice: Unfair Trials in the Middle East and North Africa 5

Chapter 1: Minimum requirementsfor fair trial

There are at least two requirements without which no trial can be fair or seen to be fair. The
first isthat trial proceedings must be wholly guided from start to finish by fair trial standards
established by the internationd community. The second is that such standards must be
implemented by an independent and impartia judiciary.

International fair trial sandards

The right to a fair trial is clearly spelled out in the Universal Declaration of Human Rights
(UDHR), which was adopted by the UN General Assembly and which every government inthe
world is expected to respect. Article 10 states:

“Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the deter mination of hisrightsand obligations and
of any criminal charge against him.”

The right to afair trid is anorm of international human rights law designed to protect
people from the unlawful and arbitrary curtailment or deprivation of other basic rights, most
notably the right to life and liberty. It is guaranteed under Article 14 of the International
Covenant on Civil and Political Rights (ICCPR), which provides that:

"...everyone shall be entitled to a fair and public hearing by a competent,
independent and impartial tribunal established by law."

The rights guaranteeing a fair tria are spelled out in the ICCPR. Other important
standards devel oped by the international community include:

C UN Body of Principles for the Protection of All Personsunder Any Form of Detention
or Imprisonment (Body of Principles);

C UN Standard Minimum Rules for the Treatment of Prisoners (Standard Minimum
Rules);

C UN Basic Principles on the Role of Lawyers;

C UN Basic Principles on the Independence of the Judiciary;

C UN Safeguards guaranteeing protection of the rights of those facing the death penalty
(UN Safeguards);

C UN Guiddines on the Role of Prosecutors;

C UN Basic Principles for the Treatment of Prisoners;

C UN Code of Conduct for Law Enforcement Officials.

In addition to the UDHR and the ICCPR, standards covering relevant and important

principles with regard to children and juvenile detainees include:
C UN Rules for the Protection of Juveniles Deprived of their Liberty;

Amnesty International April 1998 Al Index: MDE 01/02/98



6 State Injustice: Unfair Trials in the Middle East and North Africa

C UN Guiddines for the Prevention of Juvenile Delinquency (The Riyadh Guidelines);

C UN Standard Minimum Rules for the Administration of Juvenile Justice (“ The Beijing
Rules";

C UN Convention on the Rights of the Child.

Standards that are important in relation to non-discrimination against women in the

context of lega proceedings include:

C UN Convention on the Elimination of All Forms of Discrimination against \WWomen,

C UN Declaration on the Elimination of Discrimination against WWomen.
There are adso crucia safeguards to prevent torture with provisions relating to trial

procedures:

C UN Convention againgt Torture and Other Crudl, Inhuman or Degrading Treatment or
Punishment (Convention against Torture);

C Declaration on the Protection of All Personsfrom Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (Declaration against Torture);

C UN Convention on the Rights of the Child (which has been ratified by al statesin the

region).
Among the fundamental rights addressed by these standards are the following:

Freedom fromarbitrary arrest or detention: Article 9(1) of the ICCPR statesthat:
"No one shall be subjected to arbitrary arrest or detention" and that "No one shall
be deprived of his liberty except on such grounds and in accordance with such
procedures as are established by law'. The Human Rights Committee has stated that
the term “arbitrary” does not just mean “against the law”: it should be interpreted more
broadly to include elements of inappropriateness, injustice and lack of predictability.®
Article 9 of the UDHR aso states that no one shall be subjected to arbitrary arrest or
detention.

Right to betold of your rights: Everyone has the right to be informed of their rights
in a language they understand. Principle 13 of the Body of Principles states. "Any
person shall, at the moment of arrest and at the commencement of detention or
imprisonment, or promptly thereafter, be provided by the authority responsible for
his arrest, detention or imprisonment, respectively, with information and an
explanation of his rights and how to avail himself of such rights."

Right to be informed of reason for arrest: Everyone has the right to be told of the
reason for their arrest. Article 9(2) of the ICCPR provides that: "anyone who is

® UN Doc. CCPR/C/51/D/458/1991, para. 9.8.

Al Index: MDE 01/02/98 Amnesty International April 1998



State Injustice: Unfair Trials in the Middle East and North Africa 7

arrested shall be promptly informed, at the time of arrest, of the reasons for his
arrest and shall be promptly informed of any charges against him."

Right to alawyer: Anyone who is detained has the right to a lawyer to defend him or
her inal stages of criminal proceedings (Principles 10 and 17 of the Body of Principles).
Principle 7 of the Basic Principles on the Role of Lawyers states that detainees "shall
have prompt access to a lawyer, and in any case not later than forty-eight hours
from the time of arrest or detention”. Article 14(d) of the ICCPR states that every
detainee hastheright“ To be tried in his presence, and to defend himself in person
or through legal assistance of his own choosing; to be informed, if he does not
have legal assistance, of this right, and to have legal assistance assigned to
him...” All detainees also have the right to confidential communication with their
lawyers (Principle 18 of the Body of Principles). These rights apply from the time of
arrest, during pre-trid detention, during investigation and at trial, and through appeal
proceedings (Principles 1 and 7 of the Basic Principles on the Role of Lawyers).

Right to inform family of arrest: Everyone has the right to havetheir familiestold of
their arrest. Rule 92 of the Standard Minimum Rules states that a detainee "shall be
allowed to inform immediately his family of his detention and shall be given all
reasonable facilities for communicating with his family and friends, and for
receiving visits from them..."

Right to presumption of release: Thereis a presumption in internationa standards
that people charged with crimina offences should not be detained prior to ther trids.
Article 9(3) of the ICCPR states: "It shall not be the general rule that persons
awaiting trial shall be detained in custody but elease may be subject to
guarantees to appear for trial..." Principles 36(2) and 39 of the Body of Principles
contain Similar provisions.

Right to review of detention: Everyone has the right to be brought promptly before
ajudge after arrest or detention to have judicid review of detention, known in some
countries as habeas cor pus. Thisright is spelled out in Article 9(3) and (4) of the
ICCPR and Principles 32(1) and 37 of the Body of Principles. This is to enable an
assessment of whether legal reasons exist for the arrest and whether detention prior to
trial is necessary. It is also to safeguard the well-being of the detainee and prevent
human rights violations. Article 9(4) of the ICCPR, for instance, states that every
detainee should be allowed access to a court 'in order that the court may decide
without delay on the lawfulness of his detention and order his release if the
detention is not lawful”.

Amnesty International April 1998 Al Index: MDE 01/02/98



8 State Injustice: Unfair Trials in the Middle East and North Africa

Right to be free from torture: In al circumstances torture and cruel, inhuman or
degrading treatment or punishment is outlawed by international law. Article 5 of the
UDHR states: “No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment”. Similar words appear in internationa tregties,
including the Convention against Torture and Article 7 of the ICCPR.

Righttohavetortureallegationsinvestigated: Article 13 of the Convention against
Torture requires authorities to ensure prompt and impartia investigations into all
allegations of torture as does the Declaration Againgt Torture (Article 9). The Human
Rights Committee has al so stated that "' complaints must be investigated promptly and
impartially by competent authorities..."

Non-admissibility of statements extracted under torture: Article 15 of the
Convention againg Torture states: " Each Sate Party shall ensure that any statement
which is established to have been made asaresult of torture shall not be invoked
as evidence in any proceedings, except against a person accused of torture as
evidence that the statement was made." Similarly, Article 12 of the Declaration
Againg Torture states that “ Any statement which is established to have been made
as a result of torture or other cruel, inhuman or degrading treatment or
punishment may not be invoked as evidence against the person concerned or
against any other person in any proceedings’. Article 14 (3)(g) of the ICCPR
forbids the compelling of defendants to testify or confess guilt. The Human Rights
Committee has aso noted in its Genera Comment on Article 7 of the ICCPR that: “It
isimportant for the discouragement of violationsunder article 7 that the law must
prohibit the use or admissibility in judicial proceedings of statements or
confessions obtained through torture or other prohibited treatment”.”

Presumption of innocence: Article 11(1) of the UDHR states. “ Everyone charged
with a penal offence has the right to be presumed innocent until proved guilty
according to law in a public trial at which he has had all the guarantees
necessary for hisdefence.” Thisright isalso spelled out in Principle 36(1) of the Body
of Principles and Article 14(2) of the ICCPR. The presumption of innocence should
goply from the moment of arrest until aconviction is confirmed on final apped. At trid,
the prosecution therefore bears the burden of proving an accused person's guilt. The
Human Rights Committee has stated: "...by reason of the presumption of innocence,
the burden of proof of the charge is on the prosecution and the accused has the

®Human Rights Committee, 44th Session 1992, Gen. Comment 20, para. 14
" General Comment No. 20(44) (article 7); CCPR/C/21/Rev.1/Add. 3 of 7 April 1992, para. 12.

Al Index: MDE 01/02/98 Amnesty International April 1998
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benefit of the doubt. No guilt can be presumed until the charge has been proved
beyond reasonable doubt."®

Prompt justice: Article 9(3) of the ICCPR states that anyone arrested or detained on
a criminal charge "shall be brought promptly before a judge or other officer
authorized by law to exercise judicial power and shall be entitled to trial within
a reasonable time or to release.” "Promptly" has been interpreted by the Human
Rights Committee to mean within "afew days'.® Article 14(3)(c) of the ICCPR states
that everyone is entitled "To be tried without undue delay". Principle 38 of the Body
of Principlessays. “ A person detained on a criminal charge shall beentitled totrial
within areasonable time or to release pending trial”. The Human Rights Committee
has noted that: “ this guarantee relates not only to the time by which a trial should
commence, but also the time by which it should end and judgment berendered...” 1°

Equality before the law: Article 14(1) of the | CCPR providesthat "All persons shall
be equal beforethecourtsandtribunals'. Thismeansthat everyone must be granted,
without discrimination of any kind, equal accessto acourt, and that fair trial guarantees
must be equally available to all.

Public hearing: Article 14(1) of the ICCPR guarantees the right to a public hearing as
an essential element of afair trial. The hearing should as arule be conducted orally and
publidy, and the court or tribuna should make available information about the time and
venue of the hearing. The public and the media may be excluded from part or al of a
trial but only in exceptiona circumstances (such as if materia in the case would
genuindy threaten national security if publicized) and for specific reasons, as spelled out
inthe Article.

Competent, independent and impartial tribunal established by law: Article 14(1)
of the ICCPR states that proceedings in any criminal case are to be conducted by a
competent, independent and impartial tribunal established by law. This principle is
reiterated in the Basic Principles on the Independence of the Judiciary.

Rights of accessto family and legal and medical assistancewhilst in detention:
Everyone has the right to legal counsel (Principle 8 of the Basic Principles on the Role

8 General Comment 13, para. 7 (Article 14), 21st session 1984, HRI/GEN/1, p. 14.
9 General Comment 8, para. 2 (Article 9), 16th session 1982, HRI/GEN/1, p. 8.

10 General Comment 13(10), Article 14, 21st session 1984, HRI/GEN/1, p. 15.

Amnesty International April 1998 Al Index: MDE 01/02/98
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of Lawyers), to see their family (Rule 92 of the Standard Minimum Rules), and to
medica examination and treatment (Rule 24 of the Standard Minimum Rules).

Humane conditions of detention: Article 10(1) of the ICCPR demands that anyone
who has been arrested "shall be treated with humanity and with respect for the
inherent dignity of the human person". This imposes a positive obligation on states
to provide reasonable conditions of detention and to respect detainees rights.

Theright not to incriminate oneself: Article 14(3)(g) of the ICCPR and Principle
21 of the Body of Principles spell out that everyone has the right to be free from
compulsionto incriminatethemsel ves. These standardsaim to prohibit coercion, physical
or mental, that could be used to force defendants to testify against themselves or to
confess guilt. Article 14(3)(g) has been interpreted to mean that evidence provided by
means of such compulsion should not be admissible &t trial.*?

Adeguate timeand facilitiesfor the defence: Anyone accused of acrimeisentitied
"To have adequate time and facilities for the preparation of his defence and to
communicate with counsel of his choosing” (Article 14(3)(b) of the ICCPR). This
right is aso spelled out in Principle 8 of the Basic Principles on the Role of Lawyers.

Right to be present at trial: Everyone has the right to attend their own trial: no one
should be tried in absentia unless they have absented themselves (Article 14(3)(d) of
the ICCPR).

Right to defence: Article 14(3)(c) of the ICCPR includes the right to defend oneself
in person, to choose one's own counsd, to be informed of the right to counsel, and to
receive freelegal assistance. Suchrightsare asoincludedin Principles 1, 5 and 6 of the
Basic Principles on the Role of Lawyers.

Examination of witnesses: Everyoneisentitled "To examine, or have examined, the
witnesses against him and to obtain the attendance and examination of witnesses
on hisbehalf under the same conditionsaswitnessesagainst hint'. (Article 14(3)(e)
of the ICCPR).

Right to an interpreter: During al stages of lega proceedings subsequent to and
including trial and appeal, interpreters should be made available to suspects or accused
people, Principle 14 of the Body of Principles confirmsthisright for detainees. Everyone

12 General Comment 13/21 of 12 April 1984 (CCPR/C/21/Add.3)

Al Index: MDE 01/02/98 Amnesty International April 1998
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is entitled "To have the free assistance of an interpreter if he cannot understand
or speak the language used in court” (Article 14(3)(f) of the ICCPR).

The right not to beretried for the same offence: Article 14(7) of the ICCPR states
that "No one shall beliable to betried or punished again for an offence for which
he has already been finally convicted or acquitted in accordance with the law and
penal procedure of each country."

Prohibitionon retroactive law: Article 15(1) of the |CCPR statesthat "No one shall
be held guilty of any criminal offence on account of any act or omission which did
not constitute a criminal offence, under national or international law, at thetime
when it was committed.” Moreover, a penalty heavier than the one that was prescribed
at the time the offence was committed may not be imposed. These rights are also
confirmed in Article 11(2) of the UDHR.

Safeguards in death penalty cases: International standardsemphasi zetheimportance
of strict adherence to fair trial procedures in capital cases. Article 6(2) of the ICCPR
says that: “the death penalty can only be carried out pursuant to a final judgment
rendered by a competent court”. Everyone sentenced to death has the right to seek
pardon or commutation of sentence, which may be granted in al cases (Article 6(4) of
the ICCPR). The UN Safeguards spell out that every aspect of atrial must comply with
international standardsin a capital case. Safeguard 4 says that: “capital punishment
may be imposed only when the guilt of the person charged is based upon clear
and convincing evidence leaving no room for an alternative explanation of the
facts’.

Right to appeal: Article 14 of the ICCPR states: "Everyone convicted of a crime
shall have the right to his conviction and sentence being reviewed by a higher
tribunal according to law."

These standards are widely abused in the Middle East and North Africa, including by
the 13 countries in the region that have ratified the ICCPR. The Gulf states of Bahrain, Oman,
Qatar, Saudi Arabiaand the United Arab Emirates (UAE) have yet to even ratify this Covenant.
Smilaly, torture continues to be practised in virtualy every country in the Middle East and
North Africa, including in the 10 states that have ratified the Convention against Torture!®. Only
two countries, Algeriaand Libya, haveratified the (first) Optional Protocol to the ICCPR, which

13 Regional ratifications of the major international human rights treaties are listed in Appendix
I

Amnesty International April 1998 Al Index: MDE 01/02/98



12 State Injustice: Unfair Trials in the Middle East and North Africa

alowsindividuasto bring complaints to the Human Rights Committee, and not a single one has
ratified the Second Optional Protocol to the ICCPR aiming at the abolition of the death pendlty.

Every country that has not done so should immediately ratify these international treaties
as a pledge to the world that they will abide by basic principles for the protection of human
rights. All governments should aso ensure that their laws and the practices of the judiciary, the
police and other state officias are brought in line with the provisions of these tresties.

Miscarriages of justice can happen in the best of lega systems. They are inevitable if
governments refuse to respect even the minimum safeguards stipulated by international law.

Al Index: MDE 01/02/98 Amnesty International April 1998
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Independence of the judiciary

No trial is likely to be fair, nor will it be seen to be fair, if the people in charge of passing
judgment and sentence lack independence or impartiaity. A lack of bias in the judiciary is
recognized as absolutely fundamental to a fair trial by both the UDHR and the ICCPR. The
Human Rights Committee, the independent body of experts which monitors state parties
implementation of the ICCPR, has stressed the point further by stating that the:

"rightto betried by an independent and impartial tribunal isan absoluteright that
may suffer no exception".'4

This requirement is based on the principle that different organs of the state should have
exclusive and specific competencies. This means that the judiciary should have the exclusive
power to decide cases before them. The judiciary as a whole as well as each judge should be
free from interference by the executive authority or private individuals. Judges must be free to
rule on matters before them on the basis of facts and in accordance with the law, without any
interference, harassment or influence from any branch of government or private individuals.
These standards are elaborated in the UN Basic Principles on the Independence of the
Judiciary, which outlines standards to safeguard the independence and competence of the
judiciary, in particular in relation to the manner of recruitment, tenure, assignment of cases and
removal from post.

The requirement that courts are impartial means that judges must not hold pre-formed
opinions about any case they are hearing or have any interest or stake in aparticular outcome.
They mugt aso be ableto work without any direct or indirect influence from government bodies,
without inducements, and without pressure or threat from any quarter. The UN Human Rights
Committee has stated that impartidity:

"implies that judges must not harbour any preconceptions about the matter put
before them, and that they must not act in ways that promote the interests of one of the
parties."

Many courtsin the Middle East and North Africaare neither independent nor impartial.
Judges may be appointed for politica reasons directly by government or military officids. They
may then come under intense pressure to convict suspected government opponents, particularly
in high-profile political cases. In some of the region's courts, military officers with scant training

14 Gonzélez del Rio v. Peru (Comm. 263/1987, para 5.2) views adopted on 28 October 1992
15 Karttinen v. Finland (Comm. No. 387/1989), UN Doc A/48/40 (Part I1), 1 November 1993
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14 State Injustice: Unfair Trials in the Middle East and North Africa

in law are appointed as judges, oftenon anad hoc basis, as and when the government seesfit.
Such a process does not provide the required guarantees of expertise, independence and

impartidlity.

A 1992 report by an independent observer, who headed adel egation of three people sent
by Amnesty International to observe two trias before military courts in Tunisia, highlighted the
ways in which judges can lack impartidity. The trids involved 279 defendants, of whom 265
were sentenced to terms of one year to life imprisonment, 56 in absentia. The observer
reported:

"Rather than ordering that the allegations of torture be carefully investigated, the
allegations brought threats from the judge to the defendants that they could be charged
with slandering or defaming the security forces... The judge al so objected strongly to [the
lawyer's] claim that [a victim] was killed by the security forces. Not only was he stopped
by the judge but was admonished for making unsubstantiated all egations that would soil
the reputation of society's protection agency... The presiding judge showed visible signs
of irritation whenever defendants denied what to him seemed to be 'undeniable charges'.
Not infrequently, he ridiculed the accused for denying what he obviously believed to be
'indisputable’ facts."®

If therule of law isundermined by prejudice and political bias, it becomesfar morelikely
that state officials will fed ableto commit human rights violations with impunity. Police will feel
freeto arrest people a random. Interrogatorswill believe they can torture suspects without fear
of punishment. And the population at large will fed there is no one to turn to for protection or
to receive justice.

16 See Amnesty International's report, Tunisia: Heavy sentences after unfair trials, October
1992 (Al Index: MDE 30/23/92).
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Chapter 2: Prisonersof conscience and vulnerable groups

There are many kinds of victim of unfair trial practices. They range from those whose suffering
is solely the direct result of breaches of fair trial standards, to those who are already victims of
human rights violations and who suffer further violations because of breaches of fair tria
standards. Among victims in the latter category are prisoners of conscience and vulnerable
groups in society, the focus of this chapter.

Prisoners of conscience

Across the region there are laws that alow for the imprisonment of prisoners of conscience, or
vaguely worded laws that are open to abuse. In some cases, the authorities use trumped-up
criminal charges to conced the prosecution of people for their palitical or religious views. Yet
many of these countries have ratified international human rights treaties under which the
governments are legally bound to safeguard human rights. For example, Mahjouba Boukhris,
a 35-year-old nurse and mother of three, was targeted by the Tunisan authorities smply
because of who she knew and aleged links to the unauthorized Idamist opposition group, al-
Nahda. Her husband was already serving a 12-year prison sentence and her brother was tried
adongsde her. She was condemned to seven years and three months on the strength of a
‘confession’ extracted under duress.!’” Yet Tunisia is a state party to the ICCPR, without
reservation.

Prisoners of conscience are in jail in virtualy every country in the region. They have
been targeted solely for expressing their views or on suspicion of opposing the government.
They have not used or advocated violence. None should have been detained in the first place,
let done tried. The fact that so many have been convicted in courts of law is a damning
indictment of both the laws and practices in the region.

In many states, including Algeria, Egypt, Iran, Iraq, Jordan, Libya, Morocco/\Western
Sahara, Saudi Arabia and Tunisia, nationd laws alow for people to be punished for exercising
peacefully their fundamental human rights. Such laws include those that unduly restrict freedom
of expression and association and ban certain opinions or beliefs. They should be immediately
repeal ed.

InLibya, Law No. 71 of 1972 defines party activitiesin away that encompasses amost
any form of group activity based on apolitical ideology opposed to the principles of theal-Fatah
Revolution of 1 September 1969, and considers such activities astreason. It punisheswith death

17See separate Appeals Cases Al MDE 01/03/98
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dl those involved in these activities, whether as leaders or as rank and file members,
irrespective of whether violence has been involved.

In Iran, vaguely-worded sections of the Idlamic Penal Code, such as “being at enmity
with God” or “corrupt on earth”, appear to alow the imprisonment of prisoners of conscience.

In Irag, many laws and decrees suppress freedom of thought, opinion and expression,
and prohibit any dissent from the government's Bathist ideology. For example, Revolutionary
Command Council Decree 840 of 4 November 1986 prescribes penalties ranging from life
imprisonment to death for insulting the President of the Republic or his deputy, the Revolutionary
Command Council, the Arab Sociaist Bath Party, the National Assembly or the Government.

I'n Jordan, the charge of insulting the King (italat al-lisan) has frequently been used as
an al-purpose charge against opposition activists. Dozens of the more than 500 people arrested
after bread riotsin August 1996 stated that they were charged with italat al-lisan without any
specification of time, place or further details of the offence. All those detained were released
by royal amnesty after up to three months' detention.

In Tunisia, in addition to laws which dlow the imprisonment of people for the peaceful
exercise of their right to freedom of expression and association, prisoners of conscience also
face trumped up crimina charges, which have been brought smply to silence government
opponents, to intimidate them and others like them, or to remove them from public life.

If internationa fair trial standards were respected in the Middle East, no court would
convict and sentence any prisoner of conscience. This report includes the cases of severa
prisoners of conscience to highlight the grossinjustices of the legal proceduresthey have faced.
None should have been prosecuted. The fact that they have been -- and then have been found
guilty -- demonstrates the extent to which laws, the functioning of the judiciary and the courts
arein need of urgent review and reform.

Vulnerable groups

Equality before the law is a key feature of congtitutions in the Middle East, as well as of
international standards. Yet it isaprinciple that iswidely disregarded in both law and practice
in the region. As a result, people who are vulnerable or disadvantaged, including women,
children, religious and ethnic minorities, foreign nationals and those considered stateless, may
find that far from redressing the imbalance, the administration of justice perpetuates the
inequality in alowing them fewer rights or punishing them more harshly.

a) Discrimination against women
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Penal laws and procedures in Middle Eastern states, including Egypt, Iran, Saudi Arabia and
Yemen, formally discriminate against women, resulting in unfair trials. In Iran and other
countries, the law gives more weight to testimonies given by men than to those given by women.
In Egypt, Article 274 of the Penal Code stipulates that a woman proven to have committed
adultery can be punished by a maximum of two yearsin prison, yet under Article 277 aman can
be punished for the same offence by a maximum of six months in prison. Under Article 237 a
husband who kills his wife for committing adultery can be sentenced to a maximum of three
yearsin prison, whereas awife who kills her adulterer husband faces death or lifeimprisonment.

In Yemen, women can be detained indefinitely when arrested on suspicion of "mora”
offences such as zina (adultery) and khilwa (an unjustified meeting between an adult man and
an adult woman who are not closerelatives). In both zina and khilwa cases, the punishment in
theory isthe same for men and women. In practice, however, women have often been held after
the expiry of their sentences on grounds that they cannot be released unless a male relative
collects them. Men involved in the same cases are, as a rule, released upon completion of the
sentence.

Laws and practices that mete out harsher penalties for women than men are clearly
in violation of the Convention on the Elimination of All Forms of Discrimination against Women,
in particular Articles 1, 2, 3 and 15.

b) Other victims of discrimination

In Saudi Arabia, foreign workers seeking to support their families can find themselves trapped
in a system they do not understand and where their lack of understanding of Arabicisactively
exploited. Nieves, a Filipina married mother of two, wasworking in Saudi Arabia. She went out
with a married couple and another womanfriend to celebrate abirthday. The married man met
a colleague and asked him to join them at the table in the restaurant. Nieves and her friends
were arrested by the religious police (mutawa’ een) during the meal and accused of prostitution.
When the mutawa’ een could not convince Nieves to confess fregly to the accusation at their
headquarters, they resorted to deception and asked her to sign areport written in Arabic which
she did not understand. She thought the report was a “release order” and signed it. However,
instead of being released, she was detained in Malaz Prison. It was only when she was brought
to court that she realized that she had signed a" confession™. She was convicted on the basis of
the "confession” and received 25 days imprisonment and 60 lashes.

Members of the bidun (stateless Arab) community have aso faced discrimination
before the law. In Kuwait, Huwaidi Khaaf a ‘Udwani Muharib, a member of the bidun
community, was acquitted in June 1993 of *“collaboration” with Iragi occupying forces.
However, he remained held four years later as a possible prisoner of conscience under a
deportation order. No state would accept him as he was born and brought up in Kuwait.
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c) Abuse of children’srights

Children’ s rights are protected by aspecial Convention aswell as other human rights standards.
All gates in the Middle East and North Africa have taken the important step of ratifying or
acceding to the Convention on the Rights of the Child, and in so doing recognize that children
need special care and increased safeguards. Article 37(d) statesthat " every child deprived of
his or her liberty shall have the right to prompt access to legal and other appropriate
assistance, as well as the right to challenge the legality of the deprivation of his or her
liberty..." Article 9(4) obliges the authorities, upon request, to inform the family of the
whereabouts of achild detainee. Article 37(b) emphasisesthat " no child shall be deprived of
his or her liberty unlawfully or arbitrarily" and that "the arrest, detention or imprisonment
of a child shall be in conformity with the law and shall be used only asa measure of last
resort for the shortest appropriate period of time."

Other international fair trial standards
have been developed to protect juveniles during
arrest, detention and trial, and in rdation to
punishments. Theseare containedin Articles6(5),
10(2), 10(3) and 14(4) of the ICCPR; the UN
Rules for the Protection of Juveniles Deprived of
ther Liberty; the Riyadh Guiddines, and "The
Beijing Rules'. In practice, these provisions are
violatedon adaily basisand children are subjected
to human rights violations like adults in amost
every country in the region.

Muhammad 'Ali Muhammad a-'Ikri was
14 years old when he was among hundreds of
children arbitrarily detained during round-ups in
Bahrain in 1995. Many were arrested following
demonstrations, Sit-in strikesand other non-violent
politicd activities, and some were reportedly
dragged off school buses. Some of the arrested juveniles were held incommunicado without
charge or tria, leaving them vulnerableto ill-treatment and unfair trial. Most were subsequently
released without charge. Muhammad "Ali Muhammad al-'lkri was charged with throwing a
petrol bomb at a policeman. He was taken to the Juveniles Court and sentenced to 10 years
imprisonment, later overturned.

Muhammad ‘ Ali Muhammad a-’ [kri

Smilarly, in Algeria, under the 1992 "anti-terrorist decree”, which was incorporated
amost unchanged into permanent legidation in 1995, the age of lega responsibility waslowered
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to 16.18 Thishasresulted in 16-year-old youths being tried as adults when accused of "terrorism-
related offences”.

Inlran, children can and do face unfair trids, including those involving the death penalty.
In February 1997, for example, Somayeh Shahbazinia and her friend Shahrokh Vosugh, both
aged 16, were sentenced to death for murder. It is not known what has happened to them since
then.

Womenand childrenin Iran are also detained because of their relatives’ actions. Soheila
Bigzadeh and her three sons, Sohrab (16), Sdar (15) and Sardar Farman (eight), have been
detained in Iran since June 1995, possibly without charge or tria. They were arrested shortly
after Soheila Bigzadeh's husband, an air force pilot, fled Iran with amilitary helicopter. He had
been a staff representative involved in trying to improve pay and conditions of service. He had
been detained for three months in 1993 on suspicion of affiliation with the opposition, inciting
fellow staff against the military management and making fal se accusations against high-ranking
military and civil officids. Fearing rearrest in 1995, he fled the country.

Sohella Bigzadeh and her children were arrested in their apartment in | sfahan and taken
to an army facility in Kermanshah. Soheila Bigzadeh was reportedly brought before a military
court on severa occasions following interrogation apparently aimed at forcing her to denounce
her husband on television, or to divorce him, which she refused to do. It is not known if she has
been sentenced. There are aso reports that she was tortured or ill-treated during her initial
detention, suffering cuts and bruises to her face. She and her sons were later reportedly
transferred to an army base in Isfahan where they are believed to be still held.

To protect children from human rights violations such as those detailed above, states
must uphold international standards which they have fredly ratified.

18 The decree was incorporated into Algeria's Penal Code and Code of Criminal Procedure.
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Chapter 3: Pre-trial detention irregularities

Violation of the individua’s human rights frequently begins with the state breaching the
international safeguards governing pre-trial detention. Such breaches include arbitrary arrest,
secret detention and long-term detention without trial. These practices have affected hundreds
of thousands of victims across the region in recent years.

Arbitrary arrest

The law in most countries in the Middle East and North Africa prohibits arbitrary arrests and
usudly stipulatesthat arrest warrants must be produced. Yet in virtualy no country of the region
are warrants shown when political suspects are arrested. Sometimes, as in Algeria today, the
arresting authorities may refuse even to identify themselves. In many countries, the arresting
authorities do not tell detainees or their relatives where they are being taken to or why they are
being detained. A story commonly told in many countries in the region is of families trekking
around police gations trying to track down their relatives, or, in countries such as Irag and Saudi
Arabia, being too afraid even to make inquiries.

Libyan law allows a wide range of authorities to arrest or detain people without a
warrant and without adequate recourseto thejudiciary. In particular, the law does not guarantee
that detainees are notified of the chargesthey face and informed of their rights. Thisis contrary
to Articles 9 and 14(3)(a) of the ICCPR, which Libya hasratified. Moreover, to exercise one's
rights effectively one must know that these rights exist, a necessary pre-condition not afforded
to detainees in Libya and in many other statesin the Middle East and North Africa.

Over the years many hundreds of people have been arrested in Libya without being
shownan arrest warrant, and without any explanation for their arrest. In most casesit hastaken
families weeks or months to trace their relatives. For example, Al-Saghier al-Shafi'i, a 35-year-
old army officer, was arrested reportedly for political reasons at hisparents homein Zlitin, east
of Tripali, on 20 October 1994. He was reportedly celebrating his wedding when armed men
wearing civilian clothes, bdieved to be from al-Amn al-Dakhili (the internal security) arrested
himwithout showing him awarrant or explaining why he was being arrested. The family did not
discover where he was being held until months later when they heard that he was being held in
Abu Salim Prison. He was thought to be still held there three years later.

In Yemen, the security forces, particularly the Political Security (PS), routingly arrest
political suspects without awarrant and hold them incommunicado for weeks or months without
access to a lawyer. In doing so, they act beyond any judicia control and in flagrant violation of
Yemen's domestic laws, as well as international standards. Article 47(b) of the Yemeni
Condtitution categorically prohibits the arrest, search or detention of anyone unless an arrest
order has been issued by ajudge or the prosecution, or unless the suspect is caught in the act
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of committing an offence. The Code of Crimina Procedures provides that no one may be
arrested except for offences punishable by law. Article 73 of the Code requiresthat any suspect
must beinformed immediately of the reasonsfor arrest and guarantees the suspect'sright to see
the order of arrest.

Among the many victims of arbitrary arrestsin Yemen have been dozens of journalists.
One of them, Ibrahim Hussein Muhammad al-Basha, awriter and journdist, was arrested at his
home in Sanaa during the night of 27 May 1995. Hisfamily was not informed of the identity of
those who arrested him, nor where he was being taken, nor the reasonsfor his arrest. Amnesty
International delegatesvisiting Yemen at the time were told by the Deputy Head of the PS, the
arresting authority, that no one of his name was being held and that no arrest warrant had been
issued for his arrest. In fact, it appeared that the office of the Attorney General was unaware
that the arrest had taken place. A day later Ibrahim Hussein Muhammad a-Basha was
transferred to the Public Prosecution where he was interrogated about an article he had
published. He was released shortly after without charge. Following meetings with Amnesty
International in July 1996, the government undertook to take action to put an end to the violations
of human rights standards but arrests of political suspects continue as before, without awarrant,
and detainees remain subject to lengthy incommunicado detention.

In Lebanon, contrary to the provisions of the law and its obligations under international
treaties, the authorities continue to arrest people arbitrarily for expressing or distributing critical
opinions. Since the end of the civil war in 1990, hundreds of people have been arrested for
political reasons or on security grounds by the army security forces and military police, and by
Syrianmilitary personnel in Lebanon. A former detainee held in 1994 in the headquarters of the
Ministry of Defence in Beirut told Amnesty International:

“I was detained, tortured and rleased without any eason nor any legal
justification or formality. Upon my release | wasthreatened not to be involved in palitics,
social activities or even clubs nor to take part in any normal gathering whereit involved
friends or otherwise they would capture me again.”

In Syria, arrests of political suspects continue to be governed by state of emergency
legidation (issued by Legidative Decree 51 of 22 December 1962) which alows “ preventative
arrest of anyone suspected of endangering public security and order”. Those arrested are
generaly held incommunicado by the arresting authority with no information being given to the
detainee’ sfamily. The existence of severd arresting authorities operating independently of each
other encourages secret detention and makes it impossible for relatives of detainees to gain
information promptly. It took the families of KhadijaDib and Doha* Ashur al-’ Askari (arrested
in 1992 and 1993 respectively) nearly two monthsto find out that they were being held in Duma
Women’'s Prison in Damascus. They were subsequently charged with membership of Hizb al-
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"Amal al-Shuyu’i, Party for Communist Action (PCA) and referred to the Supreme State
Security Court (SSSC) for trid. In 1995, they were each sentenced to Six years' imprisonment.

InTunisia, the lawsthat do exist to protect the rights of detainees are routinely violated.
According to officias, as soon as an arrest has been made, atelegram is sent from the arresting
police to the public prosecutor of the local area, informing the office of the arrest. The
information should then be registered by the office. However, for the thousands of suspected
members of the unauthorized opposition groups who have been arrested since 1990, virtualy no
part of their arrest has conformed to any legal standards or officially sanctioned practices.
Relatives of those detained describe a pattern of nocturnal arrests, typically by men in plain
clothes who refuse to show any identification. Houses are searched without warrants, and
members of suspects families are abused. Arrest dates are subsequently falsified by officias
to conceal the illega prolongation of garde a vue detention beyond the 10 days alowed by law.
The same violations persist today. Abdellatif Mekki, former secretary-general of the Tunisian
student union (Union general e tunisienne des etudiants), was arrested on 14 May 1991. Four
days later his family sent a registered letter to the authorities asking to know his whereabouts.
On 22 May 1991, his arrest was publicly announced by the Minister of the Interior a a press
conference. However, the officia records give his
date of arrest as11 July 1991. He had been held in
secret detention for eight weeks, during which he
was tortured. All this was brought to the attention
of the court during the tria, but the court took no
action to investigate his illegal secret detention and
torture, and he was sentenced to 10 years
imprisonment.

In lragq, arbitrary arrests of suspected
government opponents continue unabated. Each
year the victims include prisoners of conscience,
although details are hard to come by because of the
reluctance of the authorities to provide information
or allow access to the country to non-governmental
human rights organizations and because victims
relatives live in fear of reprisa. In many cases,
prisoners are held for long periods without charge.
'Aziz a-Sayyid Jassem, a well-known Iragi writer
‘Aziz d-Sayyid Jassem and journdist who is married with five children, was

arrestedin Baghdad on 14 April 1991 by plainclothes
members of the security forces. He was taken to the General Security Directorate in Baghdad,
where hewas reportedly held in solitary confinement and tortured. Hisfamily received no news
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of him for a year. The authorities acknowledged his arrest, but have refused to provide details
of any charges against him or information about his fate and whereabouts.

‘Afaf 'Abd d-Amir al-Jamri, ayoung Bahraini woman, was arrested when she went to
vigt her father in prison in May 1995. She was held incommunicado for amost a month,
reportedly beaten by women police officers, and then released without charge or trid.

She was among hundreds of women who were arbitrarily arrested and held without
charge after the outbreak of anti-government protestsin Bahrain in December 1994. Somewere
held for their peaceful support of the protests. Others, including 'Afaf ‘Abd a-Amir a-Jamri,
were apparently detained as punishment for the activities of their male relatives.

While some were detained in connection with acts of violence, many were prisoners of
conscience. At least 4,000 people were arrested in Bahrain in late 1994 and in 1995. The vast
majority were reportedly arrested without judicial warrants. Many people were smply picked
up during raids on their villages by security forces. House-to-house searches were conducted,
also without warrants, often accompanied by violence. Following raids, the security forces
sometimes marked houses with an "X" to denote that a member of the household had been
arrested. Numerous check-points were set up outside villages, at which scores of people were
arrested. At times, all males over the age of 14 were arrested at check-points or during raids.
These were clearly arbitrary arrests and as such unlawful under international standards. There
was no legal basisfor the arrests, and no warrants were issued identifying individuals suspected
of specific crimes.

Widespread arbitrary arrests of suspected political and religious opponents of the
government also continue to be the norm in Saudi Arabia. Arrests are normally carried out by
al-Mabahith al-'’Amma, Genera Intelligence, athough other security and police forces aso
carry out arrests and detain people on political or religious grounds. Detainees are routinely
arrested without warrants and are not informed of the reasons for their arrest. Frequently, they
are held without tria for prolonged periods, in some casesfor over two years. In general, access
to family membersis permitted only after interrogation has been completed and detainees have
been transferred to communal cells.

Israel has kidnapped people in other countries and taken them to detention -sometimes
without tria -in Israel. Mordecha Vanunu was abducted by agents of the Isragli Government
in Rome on 30 September 1986, and secretly moved to Isradl after providing theSunday Times,
a British newspaper, with information suggesting that Isragl was running a nuclear military
program. His detention was not officialy acknowledged until 9 November 1986 and his trid,
including the appeal before the Supreme Court, was held entirely in camera. He was sentenced

Amnesty International April 1998 Al Index: MDE 01/02/98



24 State Injustice: Unfair Trials in the Middle East and North Africa

to 18 years imprisonment and, more than 11 years
later, he is gill held in isolation in Ashkeon
Prison, in southern Israel. Lebanese nationds like
Shaykh ‘Abd a-Karim ‘Ubayd and Mustafa
a-Dirani, suspected leaders of groups fighting the
Israel is in Lebanon, have been abducted from
Lebanon; others, like Ahmad Jdlul and Ahmad
Tayeb, two sailors, were secretly transferred from
Lebanon to Israel, where they have now been held
for more than eight years without charge or trial.
The UN Human Rights Committee has more than
once expressed the view that the abduction of a
person from one state to another constitutes
arbitrary arrest and detention.*®

Safeguards to ensure fair trials should be
implemented from the moment someoneis arrested.
If officials feel free to abuse detainees' rights from
the beginning, there is every chance that abuses will continue, increasing the risk of physica
harm and wrongful convictions.

Shaykh ‘ Abd al-Karim * Ubayd

Secret and long-term detention without trial

With rare exceptions, detainees arrested in countries across the region are frequently held in
prolonged incommunicado detention. This violates internationa human rights standards, which
require that anyone deprived of their liberty shall have prompt accessto their families, lavyers
and doctors (Rule 92 of the Standard Minimum Rules). Principles 15 and 16(4) of the Body of
Principles also make clear that even in exceptional circumstances communication with one's
family may "not be denied for more than a matter of days". The UN Specia Rapporteur on
torture has noted that: “Torture is most frequently practised during incommunicado
detention. Incommunicado detention should be made illegal and persons held
incommunicado should be released without delay.”?°

Detainees are often kept in secret or unauthorized places of detention, and are held for
long periods without charge or trid. International standards require that everyone is promptly
informed of any charges they face (Article 9(2) of the ICCPR), and that everyoneis entitled to

®Human Rights Committee, 36th Session 1981, Supplement no. 40 (A/36/40), Appendix XX.
para. 11

20 JN Doc. E/CN.4/1995/34, para. 926(d), pg 173
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face trial on those charges "without undue delay” (Article 14(3)(c) of the ICCPR). In most
countries in the Middle East and North Africa, ordinary domestic law is in line with these
provisions. But in practice such safeguards are widely ignored.

The law in Yemen, for example, provides significant safeguards against arbitrary
detention. A suspect is entitled to inform anyone they wish of their detention and to seek the
assistance of alawyer, and the authorities are obliged in any case to inform relatives or other
concerned parties of the arrest. Article 76 requires that every detainee must be brought before
ajudge or the prosecutor within 24 hours of arrest. The judge must explain the reasons for the
arrest and offer the detainee the opportunity to challenge the lawfulness of the detention.
Detention beyond 24 hours may be extended by a judicia order, but should not exceed seven
days. Violation of these safeguards is punishable by imprisonment. Yet all these provisions are
routinely violated.

The consequences of such failings can be extremely serious.
In Irag, the fate and whereabouts of thousands of people known to
have been arrested remain unknown as they are held incommunicado.
Over the years, vast numbers of people are feared to have
"disappeared” as a result of such practices. For example, seven
brotherswho were arrested on 1 October 1980 from different locations
in Baghdad are feared to have "disappeared”. One was executed in
1983, but there has been no news of the others. Two of them, Wahab
and Ahmad al-Hashimi, were secondary school students when they
Wahab al-Hashimi were arrested. No official reason was given for their detention, nor
were their families notified of where they were being held or whether
any legal proceedings were being followed. The Iragi authorities have
falled to answer numerous requests by Amnesty Internationa for
information about the brothers.

In Morocco/Western Sahara, long-term “disappearances’

which were widespread until the late 1980s have ceased. Since 1991

hundreds of political prisoners and prisoners of conscience have been

rel eased by the Moroccan authorities, including over 300 Sahrawis and

some 30 Moroccans who “ disappeared” for up to 18 years. However,

Ahmad al-Hashimi hundreds of Sahrawis and several Moroccans remain unaccounted for,

and more than 50 political prisoners and prisoners of conscience,

imprisoned after unfair trias, continue to be detained. People arrested on political or crimina

charges are till frequently held for days beyond the maximum period of 48 hours of garde a
vue detention, during which ill-trestment or torture continue to be reported.
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In many countries in the region, people are held without charge or tria. Hundreds of
people arrested arbitrarily are currently held without trial and possibly without charge in Saudi
Arabia. Many were detained as aresult of mass arrests carried out in the wake of the bombings
of the Saudi Arabian National Guard training centre in Riyadh in November 1995 and of the US
military complex at a-Khobar in June 1996. Other victims arerdigiousfiguresdetained ascritics
of the government. They include Dr Nasser-'Umr, a professor of religious studies at the
University of Riyadh, who was arrested in March 1995 and is believed to be ill in detention.
Many are members of the Shi'a Mudim minority, some of whom have been arrested on
numerous occasions. Among those who have been repeatedly arrested are Sheikh Jafar 'Ali al-
Mubarak and Shakir Hajlis, who were last arrested in 1996. They too are till detained without
trid.

Hundreds of suspected government opponents in Libya, particularly those believed to
be associated with Idamist groups, continue to suffer arbitrary arrest and detention. Most have
been held incommunicado during the first months of detention, without access to lawyers,
doctors, relatives or judges, and have been tortured under interrogation. Several have been held
without charge or tria for years, some for at least 15 years.

In Algeria, Nadir Hammoudi was been detained for more than five years despite having
beentried and acquitted three times. Hisfamily, lawyers and Amnesty International haveraised
his case on numerous occasions with the Algerian authorities, but in vain. He was arrested on
9 October 1992, at 2am, at his home in Algiers by armed policemen in civil clothes who did not
present awarrant. He was held in incommunicado detention for 40 days, 28 days beyond the
maximum period of incommunicado detention allowed by Algerian law. During this time his
family and lawyers could not obtain any information about hiswhereabouts and legal status. He
complained that during incommunicado detention in Bab & Oued police station and in another
detention centre he was tortured and beaten. He was tried three times on charges of "terrorist”
activities: in December 1996, in March 1997 and in April 1997. He was acquitted each time but
remained detained until January 1998, when he was acquitted for the fourth time and rel eased.

Hundreds, possibly thousands, of people arrested by the security forcesin Algeriaover
the past five yearshave “ disappeared” in secret detention. In some casestheir relatives manage
to obtain information through persona contacts and friends from high ranking officias who
confirm to them that their loved ones are still aive and held in secret detention centres, but the
authorities continue to deny al knowledge of them

The Paegtinian Authority has held numerous political detaineesfor long periods without
charge or trial and has frequently ignored instructions from its own High Court to release
detainees. One such caseinvolves 10 students of Birzeit University who were arrested without
warrant after the suicide bombings of February and March 1996 and held for months without
charge or tria. In August 1996, the High Court of Justice issued a unanimous decision declaring
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that the detention of the students was illegal and ordering their immediate release. However,
the students were not released until several months after the judgement; the last two students
were only released in January 1997. Shaykh Mahmud Mudah, a Hamas activist arrested in
September 1997 after the suicide bomb in Israel and held without charge or trial, whose release
ordered by the High Court in November 1997 after atest case, remainsin prison (January 1998)

Arbitrary arrest and secret detention, aswell asdenial of prompt trial, have caused and
continue to cause gross human rights violations in almost every country in the Middle East and
North Africa. Governments should take immediate measures to put an end to this pattern of
human rights violation by upholding internationa human rights standards.
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Chapter 4. Denial of theright to a lawyer

It isafundamentd right of every detaineeto have accessto alawyer of hisor her own choosing
promptly after arrest and at frequent intervals thereafter to prepare adequately for the defence
and to protect their rights at al stages of the process. Yet in many countries in the Middle East
and North Africa, this basic right is systematically denied.

The right to have access to alawyer is an essentia part of any impartia investigation,
fair trial and just verdict. In practice, this right also acts as an important safeguard against
torture. Severa international instruments make clear theright to see alawyer, incdludingPrinciple
7 of the Basic Principles on the Role of Lawyers, and Article 14(d) of the ICCPR.

In Iran, which is a state party to the ICCPR, this provision has long been ignored in
cases concerning political detainees. Politicd trids are often held secretly inside prisons, with
summary proceedingsand absolutely no possibility of the detainee’ slawyer attending the hearing
or consulting with his or her client. The routine violation of detainees rights was confirmed by
the UN Special Representative on Iranin 1992 after speaking with prisonersduring avisit there.
He found that: “none of the persons interviewed had had the benefit of legal counsel...”
Such practices are aso in breach of Iran’s Congtitution, which guarantees the defendant’ sright
to lega counsdl.

In Saudi Arabia, political prisoners sent to tria are routinely denied access to legal
representation before and during trids, which are often held in camera. Infact in Saudi Arabia,
there is no Bar Association. 'Uthman Bakhash, a Lebanese national, was arrested in March
1995 aong with severa others and charged with membership of an illegal organization, the
Idamic Liberation Party. All weretried in April or May 1996 by the Grand Shari'a Court in a-
Taif, following summary proceedings in which they were not alowed access to defence
lawyers. 'Uthman Bakhash received a 30-month prison sentence, the others received prison
sentences of between eight and 30 months.

Such practices erode the independence and impartiality of the legal process. They
discourage lawyersfrom coming forward to defend the rights of others, and increase the danger
that if they do they will be harassed or intimidated by the authorities. International standards are
clear about the importance of freedom of expression and association for lawyers. Article 24 of
the Basic Principles on the role of lawyers states:

“Lawyers shall be entitled to form and join self-governing professional
associations to represent their interests, promote their continuing education and training
and protect their professional integrity. The executive body of the professional
associations shall be elected by its members and shall exercise its functions without
external interference.”
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Jordanian law does not guarantee detainees the right to prompt and regular vists by a
lawyer. The law stipulates that public prosecutors may renew indefinitely the detention of
“security” (i.e. political) suspects for up to 15 days. But serving officers of the GID also act as
public prosecutors, so detainees held by the GID can have their detention legally renewed
without access to the judiciary. Although denia of access to lawyers should only happen,
according to Jordanian law, “as a matter of urgency”, detainees held by the GID are frequently
denied regular access to lawyers. Those suspected of common law offences can aso be held
incommunicado for long periods in administrative detention, renewable by the district governor.

Even if it happens infrequently, the fact that detention without access to lawyers or
family can legdly be renewed indefinitely is contrary to Article 15 of the Body of Principles,
whichsaysclearly that evenin exceptional circumstances such access "shall not be denied for
more than a matter of days". The Human Rights Committee, examining Jordan’s report in
1994, expressed great concernabout “cases of administrative detention, denial of access of
detainees to legal counsel and incommunicado detention” .

Defendants facing trial before Lebanon's Justice Council have had access to lawyers
restricted, contrary to Article 73 of Lebanon’s Code of Criminal Procedure, and have suffered
other violations of fair trial standards, including the lack of right to ajudicia review of conviction
and sentence. On 17 January 1997 Ahmad ‘ Abd al-Karim a-Sa di, a Palestinian (in absentia)
and 19 other defendants, most of them suspected members of ‘Usbat al-Ansar, League of
Followers, an Idamist opposition group, were convicted of the murder of Sheikh Nizar a-Halabi,
head of the Association for Idamic Charity Projects. During thetrial, confessionsand statements
reportedly extracted under torture were retracted in court and defence lawyers protested that
they were not given sufficient and unsupervised access to their clients. The Justice Council,
however, accepted the confessions and did not order an independent inquiry into the allegations
of torture. It also overruled protests relating to the illegality of theinitial interrogations. Four of
the defendants were sentenced to death, including Ahmad * Abd d-Karim a-Sa di in absentia.
Mounir Salah *Abboud, Khalid Muhammad Hamad and Ahmad Mundhir a-Kasm were
executed by hanging on 24 March 1997. The scope of the death penaty in Lebanon was
expanded in 1994, making it mandatory for intentional murder and introducing it in cases of
political murder.

Samir Gea gea, leader of the banned L ebanese Forces (LF), the main Christian militia
during the civil war, has received three life sentences following a number of high-profile trials
(three by the Justice Council) between 1994 and 1997.22 He and other members of the LF were
charged with a church bombing case, the killing of Dany Cham’oun and an attempted

2L CCPR/C/79/Add.35 Section E (16)
2 See Lebanon: Human Rights Devel opments and Violations (Al Index: MDE 18/19/97)
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assassination in 1991 of the current Interior (former Defence) Minister Michel a-Murr. They
were al denied prompt access to lawyers. The Justice Council is aso scheduled to try Samir
Gead gea’ and other LF members for the assassination in 1987 of former Prime Minister Rashid
Karami.

Inlsrael’s occupied territories, detainees may be denied access to alawyer for atotal
of 90 days under Military Order No. 378 issued in 1970. In addition, according to Article 8(b)
of the Emergency Powers (Detention) Law of 1979 Law - the law which authorizesthe use of
adminigrative detention - the Minister of Justice may limit the detainee' sright of representation
to persons “authorized by an unrestricted authorization”, that is, lawyers who have a specia
security clearance. Two Lebanese nationals, Shaykh ‘Abd a-Karim ‘Ubayd and Mustafa
Dirani, abducted from Lebanon in 1989 and 1994 respectively and held in secret incommunicado
detention, were only given access to lawyers with security clearance in July and August 1997.

In Qatar, suspects detained in security cases are generally denied access to legal
counsel and may be detained indefinitely while under investigation. For example, a group of
people arrested in early 1996 following a coup attempt were held in prolonged incommunicado
detention without trial and denied access to a lawyer for over 15 months. In Oman, police are
requiredto obtain court ordersto hold suspectsin pre-tria detention, and must file chargeswithin
24 hours of arrest or ask a magistrate judge to order continued detention. In practice, however,
these safeguards are often ignored. In some cases detainees are held incommunicado and are
vulnerable to torture or ill-treatment.

A further concern in the Middle East and North Africa is that in several countries
lawyers themselves are at risk of intimidation, including arbitrary arrest and detention, if they
represent political opponents of the government. As a result, lawyers may be unwilling to
become involved in palitical cases, or withdraw from them in fear or to protest againgt intolerable
conditions. In such circumstances, defendants are left either with no legal counsdl, or with
lawyers appointed for them by the state who may not act in their interests. Interference in the
functioning of lawyers is prohibited by international standards. Article 16 of the UN Basic
Principles on the Role of Lawyers states:

“Governments shall ensure that lawyers (a) are able to perform all of their
professional functions without intimidation, hindrance, harassment or improper
interference... and (c) shall not suffer, or be threatened with, prosecution or
administrative, economic or other sanctions for any action taken in accordance with
recognized professional duties, standards and ethics.”

Without accessto alawyer of one's own choice, thereislittle chance that atria will be
far. Thereisno possible judtification for any state to deny detaineestheir right to be assisted by
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alawyer -- unless to ensure that, regardless of the truth, the detainees will be locked away or
executed illegdly.
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Chapter 5: Confessions extracted under torture

Torture is outlawed in dmost al Middle East and North African states and is forbidden in al
circumstances in every country of the world by international law. Yet it is gill practised in
virtualy every country of the Middle East. Some governments encourage it. Some condone it.
Almost none take concrete action to stop or prevent it. It isfacilitated by authorities who alow
security officials to hold people without access to lawyers, doctors and relatives, sometimes in
secret places of detention, and do little or nothing to punish those who commit abuses. Torture
is dso made more likely by another widespread practice -- that of alowing people to be
convicted solely on the basis of confessions extracted by torture.

The inhumanity and injustice of torture is compounded and the practice encouraged
when courtsignore or dismisstorture alegations. Acrossthe region, defence lawyerswho raise
alegations of torture in court often do so knowing that they risk punishment themselvesor inthe
knowledge that their clams will be dismissed out of hand. All too often, judges do not cal for
medical examinations or invegtigations into alegations of torture, even when defendants
appearing before them show signs of injuries. Such inaction blatantly violates Article 13 of the
Convention against Torture and Article 9 of the Declaration against Torture. Even whenjudges
do order investigations, they may never take place. Courts also continue to accept as the sole
evidence againgt defendants confessions obtained under duress, breaching Article 15 of the
Convention againgt Torture.?®

The role of thejudiciary in eradicating torture was spelled out in 1992 by the UN Specia
Rapporteur on torture. He stated:

“... it is the judiciary which can provide in various ways immediate relief and
redressinindividual cases. If thejudiciary takes upon it thisresponsibility it will actually
make the use of torture unrewarding and will thereby effectively contribute to its
disappearance.”?*

His report that year emphasized the judiciary’ s responsbility for upholding international
law. It states that “ no member of the judiciary can be in doubt any longer asto the rights
which a person in detention has under international law, and which consequently have
to be ensured...”

2 See also Comment by Human Rights Committee on Article 7 of the ICCPR, cited in Chapter
1, Minimum requirements for fair trial - Non-admissibility of statements extracted under torture.

2 Oral statement by the Special Rapporteur on torture to the Commission on Human Rights,
11 February 1992 - E/CN.4/1992/17
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It also states:

“...itisevident that judicial bodies often believethat their impartiality forbidsthem
from taking a stand whenever thereis a deep rift between the authoritiesand part of their
subjects who no longer feel protected, but rather threatened by these authorities... [ T] he
judiciary can make significant contributionstowardsrei nforcing the prohibition of torture
by refusing to admit evidence which, in its opinion, might have been obtained through
torture and by ordering the release of anyone who has been arrested and detained in
violation of national and international standards. If the judiciary takes such a position
the use of torture becomes less worthwhile, and thereby less attractive.”?°

Torture and ill-treatment are virtually guaranteed if they are sanctioned by the state.
Thisisthe postion in Isradl, the only country in the world in which torture during interrogation
is expresdy authorized by law. Secret guidelines, which were drawn up in 1987, alow the
General Security Service (GSS) to use "moderate” physical and psychologica pressure during
interrogation. The methods “alowed” clearly constitute torture or cruel, inhuman or degrading
treatment.

‘Abed a-Rahman a-Ahmar, in administrative
detention since November 1995, was tortured for two
months by the Isradli GSS. He tedtified:

“One interrogator said to me, ‘We know we
will not get any results from interrogating you... we
want you to be disabled or develop a chronic
sickness...” In the first days of the interrogation, |
suffered from circumstances that one’s imagination
cannot comprehend and could never accept. A person
cannot imagine what it’s like to sleep once for two to
four hours in four to five days under blaring music
and under surroundings of extreme cold and
continuous rounds of interrogation, sometimes lasting
‘ Abed al-Rahman al-Ahmar for 30 continuous hours... There were many different

methods - continuous body-hangings in so many
different ways where each separately or all together cause exhaustion and pains in the
body and in all the internal organs. Sometimes the body-shaking/rattling technique was
used... Sometimesthey bound a person to a very small chair leaving half hisbody hanging

Z|bid

Amnesty International April 1998 Al Index: MDE 01/02/98



34 State Injustice: Unfair Trials in the Middle East and North Africa

in the air... And as to the pains that this position caused, no words can describe them
adequately... | suffered from continuous vomiting..."

The guiddines, combined with atotal lack of accountability for state officialswho inflict
torture or ill-treatment according to the guidelines, have meant that many thousands of
Pdegtinians have suffered and continue to suffer systematic torture and ill-treatment in Isragli
detention centres.

In theory, defendants can appeal against confessions taken under duress through a
“mini-trid” or “trid within atria”. But this proceeding is now infrequently used for various
reasons. Held in camera, it amost invariably finds againgt the accused, especidly since the
torture or ill-treatment described by the defendant is allowed under Isragli interrogation
guidedines. It dso delaysthe tria and may, for minor offences, mean that the defendant spends
longer in detention than he or she would be expected to serve as sentence. In addition, many
lawyers and defendantsfed that an unsuccessful “trial withinatria” leadsto heavier sentences.
Therefore, the threat of a*“trial within atriad” is often used to plea bargain.

I nits conclusions and recommendations, the Committee against Torture found that “the
methods of interrogation, described by non-governmental organizations on the basis of
accounts given to them by interrogatees, which appear to be applied systematically, were
neither confirmed nor denied by Israel. The Committee, therefore, must assume themto be
accurate. These methods include: (1) restraining in very painful conditions, (2) hooding
under special conditions, (3) sounding of loud music for prolonged periods, (4) sleep
deprivation for prolonged periods, (5) threats, including death threats, (6) violent
shaking, and (7) using cold air to chill; and are in the Committee’s view breaches of
article 16 and also constitute torture as defined in article 1 of the convention. This
conclusion is particularly evident where such methods of interrogation are used in
combination, which appears to be the standard case.” %6

In Egypt, torture has been used systematically against political detaineesfor many years.
It is a widely reported practice in the State Security Investigations Department (SSI)
headquarters in Lazoghly Square in Cairo, other SSI centres and police stations, and it is adso
prevalent in detention centres run by Firaq al-Amn, the security brigades, where detainees are
held incommunicado. Torturemethodsmost frequently reported include el ectric shocks, beatings,
suspension by the wrists or ankles, cigarette burns, threats of rape or sexual abuse of the
detainee or of his female relatives, and other forms of psychological torture. In May 1996 the
Committee against Torture concluded that torture was indeed systematically practised by the

“)pid
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security forces in Egypt and noted with concern that no one had been brought to justice for
committing such abuses.?’

Torture usudly occurs immediately following arrest and when detainees are secretly
transferred to SSI branches or police stations pending their return to prison under new detention
orders. In a statement typical of the experience of political detainees, one man described to
Amnesty International what happened to him at the SSI headquarters in Lazoghly Square:

"I was stripped of most of my clothes. They started beating me and they also used
electric shocks on different parts of my body, including my private parts... They also put
me on a table and suspended my arms from the door, and then pushed the table out from
under me. | was left suspended for about 30 minutes. This torture was repeated many
times..."

Defendantsin Egypt who have suffered such treatment have frequently been convicted
solely on the basis of their confessions. However, in a number of cases Emergency Supreme
State Security Courts haverejected such statements and acquitted defendants, although they are
rarely released. Court judgments are subject to ratification by the President of the Republic (or
his nominee) before they become final. In amost al recent cases in which courts acquitted
defendants because their confessions were obtained under duress, the judgments have not been
ratified and the defendants have remained detained.

The conditions of pre-tria detention in Jordan, which makeit possible to detain suspects
for long periods without access to lawyers or families, facilitate torture. In the well-publicized
1993 Mu'taUniversity case, eight detaineesmade “ confessions’ under interrogation by the GID
while being held without accessto lawyers or family. The State Security Court, which tried the
defendants, found them guilty, but the Court of Cassation overturned the sentences, partly on
the grounds that the confessions had been extracted by pre-trial torture.

By 1996, torture or ill-treatment of detainees held by the GID was rarely reported.
However, six supporters of Hamas arrested in March and April 1996 who were released
without charge after up to four months' incommunicado detention, stated that they weretortured
by the GID. Medical certificates supported their testimonies. Torture or ill-treatment of common
law detainees in order to obtain confessions was also reported. Mustafa Abu Hamid, accused
of murdering a woman, was convicted and sentenced to death in February 1996 mainly on the
basis of a confession made while he was held incommunicado for one month in police custody.
He stated that he confessed after torture, including being hung upside-down from nailsinserted
in his ankles and beaten. His sentence was commuted in October 1996.

2 CAT/C/IXVI/CRP.J/AdU. 6, paras. 34 and 47 - 8 May 1996
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Acquitting detainees charged on the basis of confessions obtained under torture, as has
happened on occasion in Egypt and Jordan, isan important first step towards eradicating torture
in any country and gives an important signal to detaining and investigating authoritiesthat torture
IS unacceptable.

In Bahrain, people are till being routinely convicted solely on the basis of confessions
later retracted. Torture or ill-treatment is most frequently inflicted during the initia period of
detention, when suspects are being interrogated. The most commonly reported methods include
severe and sustained beatings using hosepipes, eectric cables and other instruments; falaga
(beating on the soles of the feet); forcing detaineesto beat each other; suspension from the limbs
in contorted positions while being hit; enforced standing for several hours or days; sleep
deprivation; preventing detainees from relieving themselves, immersion in water to the point of
near drowning; and burning with cigarettes.

Femde detaineesin countriesincluding Bahrain, Egypt, Iran, Lebanon, Syriaand T unisa
are at times subjected to torture or ill-treatment, and are particularly vulnerable to certain
methods such as rape and sexual abuse, to force them to confess. An Iranian woman, arrested
in November 1995 in connection with organizing workers demandsfor better pay, described her
interrogation:

“ Every day for a little over two weeks, | was taken to a room with no windows,
beaten and threatened [to make me] divulge all information... The beatings got worse as
time went on... One evening | wastaken for interrogation with a Mullah... He would beat
me and tell me that | was not going to get out of prison until | accepted him. He would hit
my breasts, back and thighs. During this interrogation he told me that the only way out
of prison was to sleep with him. | refused, and he ripped my blouse. | began to scream as
loud as | could. The female guards of the prison came running in to see what was going
on. He slapped me and told them | was not providing information and left the room. | was
sure he was going to rape me but he stopped because he did not want the guards to think
less of him since he was of a high position...”

InSaudi Arabia, torture methodsreportedinclude beatingsandfalaga. Dr 'Abdul Rahim
Turan Gari Bai, for example, aconsultant haematol ogist, was reportedly beaten regularly for six
weeks in early 1995 while being interrogated about his aleged support of an illegal organization,
the Idamic Liberation Party. He was convicted and sentenced to two and a half yearsin prison
and released in December 1996. No investigation into his allegations was known to have been
carried out.

Information on torture in Oman during pre-trial detention is scant but has been reported
particularly during interrogation. Techniques include Seep deprivation, suspension in contorted
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positions and beatings. Judges have the right to order investigations into alegations of torture,
but there is no evidence that anyone has been brought to justice for such abuses.

Many other statesin the Middle East and North Africa not cited above alow torture to
continue unchecked and the use of confessions extracted using torture. Such abusesare not only
agrave violation of the most fundamental human rights. They also mean that thereislittle or no
hope that people suspected of crimes, particularly those charged for political reasons, will ever
receive afair trial.
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Chapter 6: Cruel, inhuman or degrading punishments

Safeguards againgt unfair trias are ignored in amost every country in the region, abeit to a
varying degree, even when the consequence is an irreversible cruel punishment. This Situation
is particularly rifein countries which retain and use the death penalty and corpora punishments.

Death penalty

On 4 October 1997, four Jordanian nationals, Sa'id Yusuf * Ali d-Dawiji, his brother Salah Yusuf
‘Ali a-Dawiji, Wdid Muhammad Tawfiq Nuseirat and Rizq Bishara Rizq, were sentenced to
death by the special court at the Ministry of the Interior in Baghdad. They were found guilty
of smuggling car spare parts. On 8 December 1997, al four were executed by strangulation in
Abu Ghraib Prison in Baghdad.

The four defendants were first arrested in Baghdad on 6 January 1997 and charged
under Article 194 of the Pena Code, which prescribes a fine for anyone found guilty of
smuggling goods whose value does not exceed 500,000 Iragi dinars (about $US 300). The
smuggled car spare parts were evaluated at around 360,000 Iraqgi dinars (about $200), three of
the defendants were found guilty and on 24 March 1997 al four were released. However on
15 April 1997, the four were rearrested and charged again under Article 194 for the previous
offence. Thefirst trial session took place on 3 September 1997 before the specia court at the
Ministry of the Interior, and further sessions were held on 7 and 29 September 1997
respectively. The trial sessions were held in the absence of the four defendants and on 4
October 1997 they appeared before the court to be sentenced to death for the same offence.
A defence lawyer was appointed by the court but the defendants are said to have had access
to him for the first time on 4 October. The right to appeal the sentence was denied.

When the death penalty comes under discussion in the Middle East, some people argue
that it is a sanction required by society or Idamic law. Others claim it is necessary to combat
"terrorism” or other serious crimes. While an increasing number of countries worldwide have
moved towards abolishing the use of the death pendty, several states in the Middle East and
North Africa have increased its scope or use in recent years. They include Algeria, Bahrain,
Egypt, Irag, Iran, Jordan, Kuwait, Libya, Saudi Arabiaand Yemen.

Amnesty International opposes the death penalty in al cases as a violation of the right
to life and the right not to be subjected to cruel, inhuman or degrading treatment or punishment.
Thereis no reliable evidence that the death penalty helps to deter crime more effectively than
other punishments. Therisk of error in all trials can never be eiminated, arisk which increases
exponentialy when trials are unfair, yet the pendty isirrevocable. There is no lega system in
the world that is perfect, and certainly none in which human error can be ruled out.
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The right to life is proclamed in severa internationa instruments. The Universa
Declaration of Human Rights states. "Everyone hastheright to life..." (Article 3). Article 6 of
the ICCPR states: "Every human being has the inherent right to life. This right shall be
protected by law..." Paragraph 1 of the Genera Comment of the Human Rights Committee on
Article 6 of the ICCPR states that the right to life "is the supreme right from which no
derogation is permitted even in time of public emergency which threatens the life of the
nation..."?®

While the death penalty should be abolished without delay, it remains absolutely crucia
in countries that gill retain the death penalty that scrupulous safeguards to ensure fair trial are
respected in capital cases. Safeguard 4 of the UN Safeguards guaranteeing protection of the
rights of those facing the death penalty states: “Capital punishment may be imposed only
when the guilt of the person charged is based upon clear and convincing evidence leaving
no room for an alternative explanation of the facts” .?°

Safeguard 5 states:

"Capital punishment may only be carried out pursuant to a final judgment
rendered by a competent court after legal process which gives all possible safeguards to
ensure a fair trial, at least equal to those contained in article 14 of the International
Covenant on Civil and Political Rights, including the right of anyone suspected or
charged with a crime for which capital punishment maybe imposed to adequate legal
assistance at all stages of the proceedings"*

Safeguard 6 states:

“Anyone sentenced to death shall have the right to appeal to a court of higher
jurisdiction, and steps should be taken to ensure that such appeals shall become
mandatory” .3t

In a statement in 1994, the UN Special Rapporteur reaffirmed the importance of
compliance with these safeguards: “ In particular, proceedings leading to the imposition
of capital punishment must conform to the highest standards of independence,
competence, objectivity and impartiality of judges and juries. All defendantsin capital

BGeneral Comment 6; Art. 6 (Sixteenth session 1982); para, HRI/Gen/1 pg. 5
PECOSOC Res. 1984/50 of 25 May 1984
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cases must benefit from the fullest guarantees for an adequate defence at all stages of
the proceedings, including adequate provision for Sate-funded legal aid by competent
defence lawyers. Defendants must be presumed innocent until their guilt has been
proven without leaving any room for reasonable doubt, in application of the highest
standards for the gathering and assessment of evidence. All mitigating factors must be
taken into account. A procedure must be guaranteed in which both factual and legal
aspects of the case may be reviewed by a higher tribunal, composed of judges other
than those who dealt with the case at thefirst instance. In addition, the defendants' right
to seek pardon or commutation of the death sentence must be ensured." 32

More recently, the UN Commission on Human Rights stressed the importance of gtrict
safeguards in capital casesin its 1997 resolution on the death penalty. It called on all states that
have not yet abolished the death penaty to consider suspending executions, with a view to
completely abolishing the pendty. It dso cdled on them to make available to the public
information about the imposition of the death pendty.33

In violation of the above standards, hundreds of people are executed every year in the
Midde East and North Africa after unfair trials. In severa countries the possibility of tragic
miscarriages of justiceis made even more likely by denying people condemned to death the right
to appeal against conviction and sentence to a higher court. In some countries, the rate of
executions has risen following political unrest. In others, the scope of the penaty has been
widened, in some cases to cover crimes that cannot be defined as having “lethal or other
extremely grave consequences’ as specified in Safeguard 1, which states* In countrieswhich
have not abolished the death penalty, capital punishment may beimposed only for the most
serious crimes, it being understood that their scope should not go beyond intentional
crimes with lethal or other extremely grave consequences’ .3

In Saudi Arabia, the number of executions has escalated in recent years, all of them
carried out following unfair trials. Among the victims have been politica prisoners. As far as
Amnesty International knows, defendants in capital cases are ailmost routinely denied legal
representation before and during their trials, which are invariably conducted in secret and follow
summary procedures. Confessions extracted under torture are accepted by the court as
evidence, and confessions may be the sole evidence on which a conviction is secured. The
nature of such trias has contributed to the frequent use of the death penalty in Saudi Arabia,

32 E/CN.4/1994/7 page 155, para 679

3 UN Commission on Human Rights resolution 1997/12 (E/CN 4.1997/L.11/Add.1).
3ECOSOC Res. 1984/50 of 25 May 1984
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making it one of the states with the highest number of executions in the world. Most of the
victims have been foreign workers from countries in Africa and Asia who appear to be more
vulnerable to such punishment by virtue of their ethnic, religious and economic status. Foreign
nationals who are not Arabic speakers are not always provided with adequate interpretation
during all stages of their trial and appeal, asrequired by UN standards. They areinvariably held
incommunicado for months or even yearswith no oneto assist them. In some cases such victims
are kept in the dark about the progress of their cases. Some prisoners were reported to have
been executed without being informed that they were under sentence of death.

James Rebenito, a Filipino, was arrested and charged with murder in September 1994
and held incommunicado until 6 May 1996, when hewas alowed avisit by hiswife. Two weeks
later, on 2 June 1996, he was beheaded. A former prisoner of conscience held with him told
Amnesty Internationa that not only was James Rebenito unaware of his impending execution,
but he was not even aware that he was under sentence of death.

“The night before James execution, he was in the cell with me. We spent our
evening in the usual way, talking. James had no idea that he was going to be
executed the next day” .

Among those known to be under sentence of deeth at the time
of writing is Sarah Dematera, a 24-year-old Filipina woman. She was
convicted of the murder of her employer in 1992 following atria whose
proceedings remain shrouded in secrecy. She remains at risk of
execution.

The majority of those executed in Saudi Arabia have been
convicted of offences such as murder and drug-trafficking. However,
in some cases people have been executed for crimes which did not
appear to have“lethal or extremely grave consequences’. For instance,
'‘Abd d-Karim Mar'i a-Nagshabandi, a Syrian national, was executed in December 1996 on
conviction of practising witchcraft and owning severa books promoting polytheism and
superdtition. The Ministry of the Interior defended the court's decisions because of what it
considered the dangerous influence witchcraft could have on others.

Sarah Dematera

In Algeria, 1,127 death sentences were imposed in the period between February 1993
and June 1994, after the state of emergency was declared in February 1992, most of these were
in absentia. Hundreds more death sentences have been passed since. Twenty-six people were
executed by firing-squad in 1993. Some were sentenced to death by military courts, but most by
the specia courts (see Chapter 9). Almost all the death sentencesimposed by the specia courts
known to have come to the Supreme Court for review have been upheld, leaving as the only
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recourse apleafor clemency to the President of the Republic. Although prisoners remain under
sentence of death, there have been no executions since 1993.

Inlran tens of thousands of suspected government opponents have been executed after
unfair trials since the creation of the Idamic Republic in 1979. The death penalty is still widely
used for offences such as espionage, undertaking "activities against the Islamic Republic of
Iran", drug-trafficking, murder and adultery. Among the victims were three men and three
women who were stoned to death after they were convicted of adultery. A fourth woman,
Zoleykhah Kadhkoda, survived a stoning but remains at risk of execution. She was reportedly
arrested in August 1997 and charged with having sexua relations outside marriage. Within 24
hours, she had been sentenced to death by stoning, buried up to her waist in aditch and stoned.
She was reportedly confirmed dead by doctors but she revived in the morgue and was taken to
hospital. The outcome of Zoleykhah Kadhkoda's appeal for clemency is still unknown.

Other victims have included Hedayatollah Zendehdel and Abolghasem Mgjd-Abkahi,
who were reportedly hanged in Qasr Prison on either 29 December 1996 or 1 January 1997.
Both had been held for seven years before being tried. They were among a group of six men
charged with gathering classified military information during the 1980 to 1988 Iran-Irag war and
passing it to foreign countries, in particular the USA and I sradl. They were accused of economic
sabotage, helping people out of the country by forging government documents, and of working
torestorelran’ simperial family. Other accusationsreportedly included adultery, drinkingacohol,
taking drugs and attempting to smuggle arms into the country. They were sentenced to death
in July 1996 for being "corrupt on earth”. The UN Specia Representative on Iran who attended
part of asession of thetria stated in his subsequent report: "The judge played a much more
active role... than in any trial [I had] attended elsewhere. Indeed [1] was left with the
impression that the judge was clearly not a neutral party between the prosecution and the
defence.”

In his 1995 report, the UN Special Rapporteur on Extrgjudicia, summary or arbitrary
executions noted "with deep concern the persistent allegations of violations of theright to
life in the Islamic Republic of Iran". Responding to replies he had received from the Iranian
authorities, he said that none had addressed "the specific issues of fair trial guarantees in
proceedings before the Islamic Revolutionary Courts". He reiterated his "call, expressed
in numerous urgent appeals, to respect the rights of those facing the death penalty, as
contained in the pertinent international instruments".3®

The use of the death penalty in Egypt hasincreased dramatically in recent years. Scores
of people have been executed after manifestly unfair trials before military and criminal courts
and the Supreme State Security Court. Since October 1992, when President Hosni Mubarak

% UN Doc. E/CN.4/1995/61, para. 182.

Al Index: MDE 01/02/98 Amnesty International April 1998



State Injustice: Unfair Trials in the Middle East and North Africa 43

started issuing special decrees referring civilians to military courts, 83 death sentences have
been passed by such courts and 58 executions have been carried out.

InBahrain, 'IssaAhmad Qambar, who was arrested in connection with anti-government
protests, was sentenced to death in July 1995 after an unfair trial before the High Criminal
Court. He was convicted of the premeditated murder of apolice officer. In November that year
an appeal court upheld his death sentence. The prosecution case was based on his written
confession extracted during pre-trid detention. There was no forensic evidence linking the
alleged murder weapon to him and there were anumber of contradictions in police testimonies.
He was executed on 26 March 1996. This was the first execution carried out in Bahrain for
nearly 20 years.

Yemen retains the death penalty for awide range of offences, including offences with
no lethal consequences. Sabah ‘Ali Salih a-Difani, a 22-year-old divorced woman, was
sentenced to death by stoning in December 1995. She was found guilty of murdering her child,
who was born outside of marriage, in order to conceal her relationship with aman who was not
her husband. Her caseis pending apped . Severd political prisonersare currently under sentence
of death in Yemen after unfair trials. Despite the clear violations of internationa fair tria
standards in death penalty cases, the Yemeni authorities have increasingly carried out the
penalty in recent years. In 1995, the last year figures were provided, 41 people were executed.

In Kuwait, ‘Abd a-Rahman Hassan Khafi, an Iragi national, was tried by the State
Security Court and sentenced to death in July 1992, following proceedings which faled to
conform to international standards for fair trial. He was arrested following the withdrawa of
Iragi forces from Kuwait in February 1991, and was among about 150 defendants brought to
trial before the State Security Court. All faced charges of “collaboration” with Iraqi forces
during the occupation of Kuwait. He was executed on 5 May 1993.

Such executions after unfair trials highlight the arguments for abolishing the death
pendlty altogether. As the UN Specia Rapporteur on extrgudicia, summary or arbitrary
executions stated:

"Inview of theirreparability of loss of life, the impossibility of remedying judicial
errors and, indeed, the well-founded doubts expressed by a wide range of expertsin
criminology, sociology, psychology, etc as to the deterrent effect of capital punishment,
the Special Rapporteur once again calls on Governments of all countrieswhere the death
penalty still exists to review this situation and make every effort towards its abolition."3®

% UN Doc. E/CN.4/1995/61, para. 384.
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Corporal punishments

"I was tied to a bed and my outer ear was then cut off with a razor. The doctor who
performed the amputation then took a pair of scissorsand trimmed the site of amputation.”

These chilling words by a prisoner in Iraq were describing a mutilation that until August
1996 was sanctioned by Iragi law and carried out on those convicted of army desertion. Such
punishments should never be alowed even following the fairest of trials. Moreover, Amnesty
Internationa has documented gross denials of the right to fair trial in such cases, examples of
whichareincluded below, to underscore the gravity of what is at stakein someunfair trias. The
tragedy of miscarriages of justice is al the worse when harm isinflicted that is irreversible.

Amnesty Internationa, while recognizing the right of statesto punish those found guilty
of criminal offences, opposes such corporal punishments in all circumstances because they
amount to cruel, inhuman or degrading punishments or to torture, and as such are banned under
international law. The UDHR as well as Article 7 of the ICCPR state: "No one shall be
subjected to torture or to cruel, inhuman or degrading treatment or punishment.”
Moreover, Article 4 of the ICCPR does not alow derogation from Article 7 at any time. The
Human Rights Committee explained in its Generd Comment 20 that the Article 7 ban "must
extend to corporal punishment, including excessive chastisement ordered as punishment
for acrime..." The UN Speciad Rapporteur on torture and the Commission on Human Rights
both reiterated the incompatibility of corpora punishment with the ban on torture and crue,
inhuman or degrading punishment or treatment in international law in 1997.3" Despite this,
severa datesin the Middle East and North Africa either sanction or carry such punishments
out, including Iran, Irag, Libya, Saudi Arabia, UAE and Yemen.

Amnesty Internationa takes no position on the religious or legal systems under which
corporal punishments are inflicted. Its work to end these punishments is worldwide, covering
countries in Africa, Asia, the Middle East and North Africa, the former Soviet Union and the
English-speaking Caribbean.

In some countriesin the Middle East and North Africa, the use of corporal punishments
hasincreased in recent years. For example, thejudicia punishments of flogging and amputation,
previoudy limited to the former Yemen Arab Republic, became applicable to the whole of
unified Yemen in 1994 under its new Pena Code. Another form of bodily mutilation, gouging of
eyes, has been given as a sentence by a court even though this punishment is not prescribed by
the Penal Code. Defendants in cases facing such penalties are often tried in courts of first

"Special Rapporteur: E/CN.4/1997/7 at pg. 5, para. 6 and UN Commission on Human Rights
Resolution 1997/38 on Torture and other Cruel, Inhuman or Degrading Treatment or Punishment
(E/CN.4/1997/L.11/Add. 3, para 9)
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instance and flogged immediately afterwards in courts, public places or police stations, without
any appedl to ahigher court. In theory they can appeal, but they then risk spending long periods
in prison while the apped is heard and may still end up being flogged. If they forgo their right
of appedl, they are released immediately after the flogging, athough women may be held until
they are collected by male relatives. The summary nature of these trials is sometimes
aggravated by interference from the security forces, undermining the impartiaity and
independence of the courts. Reports suggest that in some cases the security forces circumvent
the courts entirely and flog suspected offenders without trial.

Yemeni law aso prescribes amputation for at least two offences. Theft is punishable
by the severing of the right hand. For a second offence, the left foot is severed at the ankle. If
theft is committed by several people, amputation applies to all of them equaly, irrespective of
their individua rolesin the crime. Highway robbery is punishable by amputation of the right hand
and the left foot.

At least five people have suffered amputation since 1990. All had their right hand
amputated in 1991. The victims amputated hands were then publicly displayed in Sanda city
centre. This apparently caused widespread public disquiet, and it appears that no further
amputations have been carried out since then -- although courts are still sentencing peopleto the
punishment.

Successive Specia Rapporteurs on torture have rai sed cases of amputation and flogging
with anumber of governmentsin the Middle East and North Africa, including Yemen.*® The use
of such punishments clearly contravenes the human rights treaties which Yemen has ratified.
These punishments should therefore be abolished immediately and any outstanding sentences
should be overturned.

Inlran, the State Prosecutor stated in publicin July 1996 that amputationsfor theft were
to resume. He said that a thief would have four fingers amputated on the right hand for a first
offence, and the toes of the left foot for a second offence. The following month Iranian
newspapers reported that six people convicted of repeated theft had had their fingers amputated.
The UN Specia Representative on Iran, in his report of October 1996, noted that he had sent
ajoint urgent appeal (along with the UN Specia Rapporteur on torture) to the Iranian Minister
of Foreign Affairs, 'appealing to the Iranian Government to ensure that no further
amputations or other corporal punishments be carried out against persons convicted of
criminal offences."*°

% UN Doc. E/CN.4/1990/17, pg 53, para. 167.
% UN Doc. A/51/479, para. 38.
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Sentences of flogging are regularly imposed in Iran and other judicid punishments
amounting to torture or to cruel punishment may be imposed. In October 1995, for example, a
16-year-old girl in Nagjafabad was reportedly sentenced to life imprisonment and to have both
of her eyes gouged out for the murder of family members. It is not known if the sentence was
carried out. In August 1997 a man was sentenced to have his face burned with acid for having
thrown acid in the face of two sisters. He had been hired by another man who had wished to
marry one of the two sisters, but had been refused.

I'n Saudi Arabia, sentences of lashes are regularly imposed. Muhammad ‘ Ali Sayyid, an
Egyptiannational convicted of robbery in 1990, was sentenced to 4,000 lashes. Former prisoners
held with him told Amnesty International that he was flogged
at the rate of 50 lashes every two weeks. Every fortnight, he
was taken with his legs shackled from the prison to the
marketplace where he was flogged in full view of shoppers
and passers-by. The 50 lashes were carried out by a
policeman using abamboo cane of about ametrein length and
about half acentimetrein diameter. Each time he was|eft with
bruised or bleeding buttocks, unable to sleep or sit for three to
four days afterwards. In 1996, 23 Filipino nationals received
200 lashes each, reportedly for "homaosexua behaviour”. The
punishment was inflicted 50 lashes at a time over a period of
four weeks.

Muhammad ‘Ali Sayyid
In Libya, the judicial punishments of amputation of

limbs and flogging were hailed as a new measure to "purify” the country in 1993 by Colond d-
Gaddafi. He announced: "Henceforth no onewill be sent to prison because heisathief. The
thief's hand will be cut off... If he steals again, the other hand will be cut off." He went on
to say that "prostitution [and adultery] will be punished by a hundred lashes..." In fact,
Libyanlegidation aready provided for corporal punishments. For example, Law No. 148 of 1972
makes theft punishable by cutting off the right hand when certain conditions are met, including
that the offender is sane, aged 18 and he or she steals the money with the intention of keeping
it. Law No. 52 of 1974 sipulates that a person found guilty of fornication may be punished by
80 lashes. To date, however, Amnesty International knows of no instance of such punishments
being carried out -- either before or after Colond a-Gaddafi's statement.

The authoritiesin the UAE have extended the scope of offences punishable by corporal
punishments. In 1997 the Emirate of Ras d-Khaima extended the punishment of flogging to
traffic offences and reportedly a so to begging. The announcement coincided with reports that
an Indian national would receive 40 lashes in public after he had been caught begging. A month
earlier there were reports that three men, all UAE nationals, had been convicted by a Shari'a

Al Index: MDE 01/02/98 Amnesty International April 1998



State Injustice: Unfair Trials in the Middle East and North Africa 47

court in Khawr Faggan to six years imprisonment and 680 lashes each for adultery, trespass,
threatening to kill and consuming acohoal. In July 1997 five men received 80 lashes each in a
packed Shari'a court in Ras a-Khaima after being found guilty of driving under the influence of
acohol. Reports were a so received that two UAE nationals had been sentenced to amputation
of the right hand and foot by the court in Fujairah on 6 April 1997 after conviction of robbery.

With corpord punishments amounting to cruel punishments or torture, there is no going
back. Death and muitilation are irreversible. No one should be subjected to such punishments --
ever. They should be abolished immediately. It is alegal absurdity for alega procedure- atrial -
to result in an internationally unlawful penalty. Such aresult is per se unfair and should be
stopped immediately.
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Chapter 7: Right to appeal

One of the fundamental guaranteesfor afair tria isthe right to appeal conviction and sentence
before a higher court. This right is spelled out, for example, in Article 14(5) of the ICCPR.
However, many courts in the Middle East and North Africa do not alow any apped, including
in countries that have ratified the ICCPR.

International standards state that an appeal should be allowed in al cases, not just those
involving serious offences. The appeal should be a genuine review of the issues in the case.
Reviews limited to questions of law do not satisfy this requirement. There should also be at least
two levels of judicia scrutiny, the second of which should be by a higher tribuna than the first.
The rights to a fair and public trid must be observed during al appeal hearings. It is a vital
process in redressing miscarriages of justice whichcan and do occur inlegal systemstheworld
over.

Theright to appeal is particularly important in cases involving capital offences, as has
been recognized by the UN Safeguards. Safeguard 6 states:

"Anyone sentenced to death shall have the right to appeal to a court of higher
jurisdiction, and steps should be taken to ensure that such appeals shall become
mandatory.”

Moreover, the court hearing the appeal must have the power to review both the factual and legal
basis for the conviction. The accused also has the right to be represented by competent counsel
of hisor her choice. Once again, however, such rights are denied by courts across the Middle
East and North Africa, often backed by domestic law.

In Algeria, Morocco and Tunisia, people convicted of “terrorism” or other political or
crimina charges cannot fully exercise their right to appeal against conviction and sentence. In
these countries, defendants may only petition their Supreme Court for a review of the case
(cassation) on the basis of gross procedural irregularities or errors. the Supreme Court does not
look at the facts of the case (it can overturn the verdict and send the case back to the court for
retrial). The cassation procedure does not safeguard the accused’s right to appeal, but the
Supreme Court can, and should, overturn any conviction resulting from an unfair triad where
there were breaches of procedures. However, in practice the Supreme Court smply upholdsthe
verdicts. In Algeria, for example, not asingle one of the thousands of convictions of “terrorism”
is known to have been overturned by the Supreme Court in the past few years.

In Egypt, civilians for many years have faced mass trias before military courts which
deny the right of appeal. Eighty-three people have been sentenced to death and 58 executed
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since 1992 after suchtrias. Their rights of defence have been severely curtailed and they have
been denied the right to appeal against the ultimate sentence.

All death sentences issued by military courtsin Egypt are subject only to review by the
Military Appeals Bureau, anon-judicia body headed by the President, and to ratification by the
President. All death sentences issued so far have been confirmed by the Military Apped’s
Bureau and ratified by the President.

The right to appedl isdenied in virtualy dl of the specia courts operating in the Middle
East and North Africa(see Chapter 9). Thisis particularly disturbing in the light of the summary
nature of some of the proceedings, the lack of safeguards for fair trial, and the severe and
irreversible punishments they may impose.

In Saudi Arabig, al sentences of death and amputation in theory automaticaly go
through judicia review by higher courts. In practice, such areview fails to meet the minimum
requirements of an appeals process, asit invariably takes place behind closed doors without the
presence of the accused or her/his lawyers. In addition, while thisis taking place the defendant
iskept in ignorance of the progress of the case. In many cases, defendants have no idea what
is happening until they are suddenly taken out and executed.
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Chapter 8: Other violations of fair trial procedures

Unfair trial practicesarenot limited to pre-trial detention and tria proceedings. They can extend
to the post-tria period to include the retrial of defendants on the same charges after conviction
or acquittal, detention despite acquittal, and detention beyond expiry of sentence.

Retrial for the same offence

A fundamental right that is violated in severa countriesin the Middle East and North Africais
the right not to beretried for the same offence. Often this happens when the prosecution appeals
against acquittal, and the appeal effectively becomes aretrial. Regardless of the type of court
in which a case has been tried or the seriousness of the charge, internationa standards prohibit
people from being tried or punished more than once in the same country for an offence for
whichthey have already been finally convicted or acquitted. This prohibition is known asne bis
inidem or the principle of double jeopardy. It is set out in Article 14(7) of theICCPR. Theaim
of the prohibition is to prevent someone being tried or punished twice for the same crime.

On 14 October 1995 an Emergency Supreme State Security Court (ESSSC) in Cairo
acquitted Mohammad Fathi ‘ Abd a-’ Azim and Mahmoud Mostafa Sulayman (along with three
other defendants) of the murder of a police officer, possession of weapons and membership of
an illegd organization, the armed Idamist group al-Gama’ a al-Islamiya, Idamic Group. The
court ruled that, among other things, their confessions had been extracted under torture. Forensic
medical reports produced at the trial found that the injuries the five men sustained were
consigtent with the torture methods they aleged they had suffered. However, none of the five
men was released from detention following their acquittal, and on 16 February 1997 the Prime
Minister ordered their retrial.

Under the State of Emergency in force in Egypt since 1981, the prime minister hasthe
power to cancel acquittals passed by ESSSCs and order aretrial. This contravenesthe ICCPR,
to which Egypt is astate party. On 3 November, following aretrid, Mohammad Fathi *Abd a-
' Azim and Mahmoud M ostafa Sulayman were sentenced to death by an ESSSC in Cairo. There
isno right to appea against sentences issued by the ESSSCs. On 1 December 1997, the M ufti
of Egypt, the highest religious authority in the country, approved the death sentences. Two of
the other defendants were sentenced to life imprisonment and the fifth, Bakhit * Abd a-Rahman
Sdem, died in custody, reportedly as a result of lack of medical care.

Imed Ebdelli, a29-year-old philosophy student at Tunis University, was arrested on 23
March 1995 when he went to the Ministry of the Interior in response to a summons he had
received. He was detained in illegally prolonged garde a vue (incommunicado) detention until
18 April, 17 days beyond the maximum legal period of 10 days under Tunisian law. During this
time he was beaten and ill-treated. He was tried and sentenced to three years' imprisonment
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on charges of belonging to an unauthorized association and participating in unauthorized
mestings. The sentence was upheld on appeal on 15 July 1995. He had previously been
imprisoned for the same offence (of "illegd™ political activities relating to the same period). In
November 1991 he was rearrested and held illegaly for 50 days at the Ministry of the Interior,
where he was tortured and beaten. He was sentenced in 1992 to two years imprisonment and
three years administrative control on charges of supporting an unauthorized association, even
though he had withdrawn his confession, saying he had been forced to sign it under torture. His
sentence was upheld on appeal. After his release in January 1994 and until hisarrest in March
1995 he had to report daily to his loca police station, once a week to the police station in a-
Gorjani digtrict, and once amonth to the Central Police Station in Bardo district and the National
Guard Station in Ibn Khaldoun/Bardo district. He remains in prison serving his three-year
sentence imposed in 1995.

Illegal detention after acquittal or beyond expiry of sentence

It is clearly aviolation of both international and nationa law to detain prisoners once they have
been acquitted by acourt of the crime with which they were charged, or to keep peoplein prison
once their sentence has expired. Yet in a least nine Middle East and North Africa states --
Algerig, Bahrain, Egypt, Israel, Kuwait, Libya, Syria, Tunisa and the UAE -- thisisexactly what
has happened.

Bila ‘Abd a-Husayn Dakrub was taken on 16
February 1986 from a cave where he was hiding near the
village of Tibnin in the north of the Isragli-occupied “ security
zon€” in south Lebanon by members of the South Lebanon
Army (SLA, Israd’s proxy militia in south Lebanon) and
Israeli soldiers. He stated that he was interrogated by an
Israeli officer at Bra shit camp and beaten and kicked by
soldiers from the SLA. He then spent 10 days in Centre 17
Camp, near Bint Jebeil, which is reportedly run by the SLA
and Isragli security services. There he was allegedly tortured
with electric shocks administered by the SLA security
services in the presence of Israglis who gave the orders. He
Bilal * Abd al-Husayn Dakrub was then taken to Isragl and held in a detention centre in

Sarafand where he reportedly spent three months under

interrogation in solitary confinement. He states that he was
denied deep for long periods while being made to stand for nights on end, hooded. Sometimes
he spent hours with his hands above his head. He was then transferred to Kishon Prison. He
was tried by the Military Court in Lod for membership of an illega organization and sentenced
to two and ahalf years' imprisonment. His sentence expired on 16 August 1988 but he remains
held under administrative detention nearly nine years beyond his release date.
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Najm a-Din a-Naquzi Y oussef al-Ahaywal Ahmad al-Thulthi

Youssef Hassan a-Ahaywal, Ngjm al-Din Mohammad a-Naguzi and Ahmad ‘Abd al-
Qadir a-Thulthi were arrested in Libya in 1986. Among the charges they faced were
membership of an illega political organization, sabotage and possession of weapons. In early
1987 they were reported to have been acquitted by a Revolutionary Court in Tripoli owing to
lack of evidence. Yet 10 years later, they are ill being held in Abu Salim Prison, apparently
facing no new charges.

In Syria, prisonersremain arbitrarily detained despite court ordersfor their release after
they have served their prison sentence, or after
they have been acquitted, or after the case against
them has been dropped -- even though no further
charges have been filed against them. Most of
these detainees are believed to be held solely for
refusing to sign aso-called * security undertaking”
or “politica undertaking”. By signing the “ security
undertaking” the prisoner apparently is obliged to
tell the relevant security force about any political
opposition activities he or she may become aware
of after release. The “politica undertaking”
apparently requires the prisoner to undertake to
cease dl politica oppodtion activities after
release. While remaining in prison they are denied
access to lega assistance and the opportunity to
challenge their continued detention through a fair
judicia process.

Among the political prisonerswho remain
in jail in Syria, despite having completed their
sentences, isKhalil Brayez, aformer army officer

Khalil Brayez
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and writer in his sixties, who has been held for over 12 years beyond the expiry of a 15-year
prison sentence imposed in 1970. Khalil Brayez was abducted from Lebanon by Syrian security
forces in October or early November 1970. He had been dismissed from the Syrian army
following two short periods of detention in 1962 and 1963 and had been living in Lebanon since
1964 as he feared rearrest. Shortly after the June 1967 war with Israel he wrote two books, The
Fall of the Golan and From the Golan Files, which were published in Lebanon. Both books
were highly critical of the Syrian army’ s performance during the 1967 war. He was preparing
athird book on the same subject at the time of his abduction. He was allegedly tortured during
the early period of his detention and his family only learned of his whereabouts in 1973. Heis
held in a-Mezze Military Prison where he has served a 15-year prison sentence. No information
about histrid is available. He remains illegaly detained over 12 years after the completion of
his sentence. On 9 December 1992 the UN Working Group on arbitrary detention declaredthat
the detention of Khalil Brayez was “arbitrary”. It called on the Syrian Government “to take the
necessary steps to remedy the situation, so asto comply with the provision and principles
incorporated in the Universal Declaration of Human Rights and the International
Covenant on Civil and Political Rights’4°. The government has not done so. Thiscase clearly
illustrates the power of the security forces to act with impunity beyond any judicid control, in
breach of international standards and Syria’ s own laws.

“°E/CN.4/1994/27 Decision 53/1992
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Chapter 9: Special courts and emergency legislation

The prolonged use of states of emergency, the integration of emergency procedures into
permanent legidation, and the creation of special courts to replace ordinary courts in many
Middle East and North African states are matters of grave concern. Principle 5 of the Basic
Principles on the Independence of the Judiciary States:

"Everyone shall have the right to be tried by ordinary courts or tribunals using
established legal procedures. Tribunals that do not use the duly established procedures
of the legal process shall not be created to displace the jurisdiction belonging to the
ordinary courts or judicial tribunals."

In most cases observed and documented by Amnesty International in a range of
countries over many years, trialsin the special courtsfal far short of international standardsfor
far trid. Crucialy, they violate the right to a fair and public trial by a competent, independent
and impartid tribunal, as those in charge of the courts are usually appointed, sometimes on an
ad hoc basis, without fair procedure, are not legaly quaified, and may be members of the
military or political appointments. Other rights that such courts frequently call into question are:

the right to be presumed innocent until proven guilty;
the right to be able to present alegal defence;
the right not to be compelled to testify againgt yourself or to confess guilt;

the right to appedl.

O OO OO

In more than half of al countries in the Middle East and North Africa, special lega
procedures or courts have been introduced at some stage to bypass the ordinary process of law.
They include Algeria, Bahrain, Egypt, Iran, Irag, Isragl and the Occupied Territories, Jordan,
Kuwait, Lebanon, Libya, Morocco and Syria. The Palestinian Authority and the authorities in
Iragi-Kurdistan have also set up specia courts. The dangers of these courts were highlighted
in 1994 by the UN Specia Rapporteur on extrgjudicial, summary or arbitrary executions when
he expressed concern at:

"...the establishment of special jurisdictions to speed up proceedings leading to
capital punishment in certain cases... Such special courts often lack independence, for
example, because the judges are accountable to the executive, or because they are
military officers on active duty within the chain-of-command structure of the army. Time-
limits which are sometimes set for the conclusion of the different trial stages before such
special jurisdictions gravely affect the defendants' right to an adequate defence." 4

> UN Doc. E/CN.4/1994/7, para. 681.
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Severa governments in the Middle East and North Africa have defended their use of
special courts, giving assurances that they comply with international fair trial standards but are
necessary for speed or security reasons. However, these do not necessitate extraordinary
courts. More resources can be put into the ordinary judicial system to ensure trials are not
ddayed, and international standards offer perfectly adequate provisions for cases that may
threaten national security. The reality is that these specia courts are often created to serve
political ends, in total disregard for international human rights standards.

The need for independent and impartial courts

In many cases, specia courts in the Middle East and North Africa are used by the authorities
to silence or imprison their critics. Often, whole groups of people are tried and sentenced
collectively, with little care taken about the merits of individua cases. Mctims of such
procedures rarely have recourse to appeal to ahigher court. Thisisall the more disturbing given
that in dozens of cases each year, the sentence handed down by specid courts is death.

The Human Rights Committee has made several statements addressing its concerns
about specia or extraordinary courts. For example, it commented:

“The Committee notesthe existence, in many countries, of military or special courts
which try civilians. This could present serious problems as far as the equitable, impartial
and independent administration of justiceis concerned... [t] hetrying of civilians by such
courtsshould be very exceptional and take place under conditionswhich genuinely afford
the full guarantees stipulated in article 14 [of the ICCPR].”#

The authorities in the Middle East and North Africa should examine closely the nature
and procedures followed by specia courts. They should ensure that anyone who is suspected
of acriminal offence, however serious, isbrought to trial before courts that are independent and
impartia, abide by international fair tria standards, and operate within the normal processes of
law. Amnesty Internationa has serious concerns about the very existence of such courts when
they are created or used to try large numbers of civilian political opponents of the government,
and do so in away that consistently violates defendants basic human rights. There is a strong
presumption in international law against the use of specia courts, which should be resorted to
only in exceptiond circumstances and which must still conformto international standardsfor fair
trial. Any specia court that consistently breaches such basic rules should be abolished.

The Human Rights Committee has also addressed the issue of when and how states
parties may derogate from the normal procedures required by the ICCPR in emergency

42 General Comment 13 on Article 14 of the Human Rights Committee, 21st session, 1984,
HRI/GEN/1 p. 13, para4.
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stuations, as stipulated by Article 4(1). In fact, derogations from states’ obligations under
Article 14 on fair trial guarantees “may only last aslong as the life of the nation concerned
isthreatened and......, in times of emergency, the protection of human rights become all
the more important...”** Derogations from fair trial guarantees should “not exceed those
strictly required by the exigencies of the actual situation, and respect the other conditions
in paragraph 1 of article 14 [ of the ICCPR].”4* States parties must notify the UN Secretary
General of the derogations, the reasons for the derogations, and must ensure that non-derogable
rights, such as the right not to be tortured and freedom of conscience, are always respected.*®
The provisions do not endorse governments maintaining states of emergency for years or
decades, asisthe casein Syria or Egypt, nor do they alow for governments to use states of
emergency to circumvent ordinary law when the security of the nation is clearly not at risk.

“General Comment 5 on Article 4 by the Human Rights Committee, HRI/GEN/1 pg 5, para.3

4 General Comment 13 (4) on Article 14 of the Human Rights Committee, 21st session, 1984,
HRI/GEN/1 p. 14.

“Article 4 (2) and 4(13) of the ICCPR

Al Index: MDE 01/02/98 Amnesty International April 1998



State Injustice: Unfair Trials in the Middle East and North Africa 57

Algeria

In December 1991 thefirst round of thefirst-ever multi-party legidative electionsin Algeriatook
place, resulting in the Front islamique du salut (FIS) winning alarge mgority. In early 1992
the army intervened to cancel the second round of elections and a state of emergency was
declared. In September that year an “anti-terrorist” decree “relating to the struggle against
subversion and terrorism” was issued (Decree 92-03), under which three special courts were
setup (in Algiers, Constantine and Oran) to try al those charged with “terrorist activities’ .46 The
decree increased the scope of the death penalty, lowered the age of criminal responsibility to 16
years, and extended the period of incommunicado detention from two to 12 days. It aso gave
abroad and vague definition of “terrorist or subversive’ activities and offencesliableto threaten
state security, which included reproducing or distributing “subversive’ literature, “justifying
terrorism by whatever means’ 4/, or “being active in any terrorist or subversive association,
group or organization abroad”. Between February 1993 and June 1994, at least 10,194 people
were tried by the special courts. Of these, 1,127 were sentenced to death (964 of them in
absentia), 6,507 were given terms of imprisonment, and 2,560 were acquitted. Thousands of
people convicted in unfair trialsbefore these specia courtsremainin prisontoday. Although they
can petition the Supreme Court for cassation procedure, thisis not afull appea and the Supreme
Court routinely upholds verdicts.

Trialsin the specia courts were characterized by a pattern of systematic violations of
procedures and disregard for the accused’ s right to defence and for international standards for
fair trial. Judges in special courts invariably failed to investigate torture alegations or to order
investigations and medical examinations, even when detainees appeared in court with visible
injuries,

Mouloud Salah and Mohamed Aouiss are serving prison terms of lifeimprisonment and
20 years respectively and Khaled Cherichi and Mohamed Rahmani both received eight years,
after agrosdy unfair trial before the specia courtsin Algiersin January 1995. They weretried
and convicted of complicity in the kidnapping, in October 1993, of two men and a woman, all
French nationals. Several of the accused were held in prolonged secret detention after their
arrest and were reportedly tortured. The court did not act upon complaints of torture and
prolonged secret detention raised by the lawyers and the accused, nor upon requestsfor medical
examination and investigations into the allegations. Witnesses requested by the defence were
not called by the court. Moreover, the hostages had reportedly been shown photographs of the

4 Décret législatif No 92-03 relaif a la lutte contre la subversion et le terrorisme
47+ faire|’ apologie du terrorisme par quel que moyen que ce soit”
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accused and did not recognize them. The defence lawyers petitioned the Supreme Court in
January 1995 for areview of the case, but to date the Supreme Court has not replied.

In 1995 the Algerian authorities announced that the “anti-terrorist” decree had been
scrapped and that the three specia courts had been disbanded. In fact, the “anti-terrorist”
decree was incorporated virtualy in its entirety into the Pena Code and the Code of Pendl
Procedures (Code Pénal and Code de Procédure Penale) in February 1995. Thus what had
been an emergency decree was made into permanent legidation.

The extreme vagueness of the amendments to the Penal Code meansit is unclear what
exactly is prohibited. This increases the risk that people may be tried and imprisoned for
peacefully exercising their right to freedom of expression and association. These amendments
also increase the risk of unfair trial by reducing important safeguards against human rights
violations. For example, given that detainees are routinely tortured and ill-treated during
incommunicado (garde a vue) detention, the extension of this period to 12 days|eaves detainees
at greater risk of torture.

Despite the abolition of special courts, unfair trials are continuing unabated in Algeria
People accused of “terrorism” are systematically held in secret detention, very often beyond the
maximum 12-day period permitted by the new law. In al the thousands of cases brought to
Amnesty International’ s attention in the past few years, not a single family was able to obtain
any information from the security forces or from the authorities about their detained relative's
whereabouts and legal status until the detainees were brought before the examining magistrate
(juge d'instruction) and transferred to a recognized prison.

Requests for medical examinations and investigations into allegations of torture made
by defendants and their lawyers are routinely ignored by the judiciary, even if the accused bear
visible marks of torture when appearing in court. Similarly, alegations and evidence of illegally
prolonged and secret detention by the security forces are never acted upon by judges and
magistrates. Confessions alleged to have been extracted under torture and retracted by the
accused in court are routinely accepted by the judges, who often convict defendants solely on
the basis of their confessions, or of confessions of others who aso retract them because they
were obtained by torture. To date, not a single case of torture or illegal prolonged and secret
detention is known to have been investigated by the courts. The authorities have stated that
some members of the security forces have been tried and convicted of “abuses’, but they have
so far refused to provide any details of such cases.

The injustices resulting from the unfair trial procedures allowed by Algerian law are
compounded by the restrictions on the right to apped.

Bahrain
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The procedures followed by Bahrain’s Supreme Civil Court of Appedl, inits capacity asa State
Security Court, have resulted in manifestly unfair trials. This special court routingly violates
provisions of Article 14 of the ICCPR, as well as provisons of Bahrain's Congtitution.

When facing trial before the State Security Court, detainees are denied accessto legal
counsel from the moment of arrest until they are brought to court. This means that athough
defendants may appoint lawyers of their own choosing, thefirst contact can only happen on the
first day of tria, just moments before the opening session. This violates Principles 15 and 18 of
the UN Body of Principles.

Clearly, inadequate timeis given for the preparation of the defence. Moreover, defence
lawyers are not granted access to court documents before trial, so they can not familiarize
themselves with the facts of the case before meeting their clientsfor thefirst timein court. Even
after the first session, defence lawyers have only limited access to their clients. Tria hearings
are often held in camera.

During tria, the State Security Court is not required to summon witnesses to give
evidence or for cross examination. Such evidence may be submitted in writing. Defendants can
be convicted solely on the basis of uncorroborated confessions given to police or security
officids, even in casesinvolving the death pendlty, and even when there appears to be evidence
that such "confessions' were extracted under torture. To date, it appears that no thorough and
independent investigations into alegations of torture, which have been both frequent and
consistent, brought by defendants has ever been carried ouit.

Under Bahraini law, thereisno right to appeal to ahigher tribuna against conviction and
sentencing by the State Security Court.

Egypt

There are two types of specia courtsin Egypt, the Emergency Supreme State Security Courts
(ESSSC) and military courts, which deny prisoners of conscience and political prisoners basic
fair trial safeguards guaranteed to ordinary crimina offenders in civilian courts throughout the
country. An ESSSC generdly follows ordinary procedures, but defendants have no right to
appeal againgt its verdict and sentences. Military courtsfollow procedureswhich grosdy violate
the rights of defendants and have in recent years clearly become an arm of the state to silence
political opponents.

I'n October 1992 President Hosni Mubarak began issuing special decrees ordering that
groups of civilians charged with offencesrelated to “terrorism” betried by military courts. Since
then hundreds of people have been tried by these courts: 83 have been sentenced to death and
58 executions have taken place.
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Mass trials before these courts violate some of the most fundamental requirements of
internationa law: the right to be tried before a competent, independent and impartia law court,
the right to have adequate time to prepare a defence, the right to be defended by a lawyer of
one's choice and the right to appeal to a higher court. Egypt’ s civilian judges are appointed for
life by a high judicial council. Military judges, on the other hand, are serving military officers
appointed by the Minister of Defence for atwo-year term, which can be renewed for additional
two-year terms at the discretion of the Minister of Defence. This does not provide sufficient
guarantees of independence.

In July 1993 the UN Human Rights Committee reviewed Egypt's record of
implementing the ICCPR and expressed deep concern about military courts trying civilians,
concluding that “military courts should not have the faculty to try cases which do not refer
to offences committed by members of the armed forces in the course of their duties’.*®

In several mass trials of civilians before military courts attended by Amnesty
International delegates, defence lawyers consistently complained that they were denied
sufficient time to prepare their cases, usualy receiving thousands of pages of case files only
days before the start of a trid. This is particularly disturbing given the complexity and
seriousness of these cases, and the fact that many defendants face the death penalty. In several
cases defence lawyerswithdrew from the casesin protest at the fact that their specific requests
were refused by the judges. In these situationsthe president of the military court appointsformer
military judges to be defence lawyers, against the wishes of the defendants.

Those convicted by military courts have no right to appea to a higher court. All
sentences passed by military courts are subject only to review by the Military Appeals Bureau,
a body composed of military judges which is not a court, and ratification by the President. All
death sentences passed by military courts since the end of 1992 have been confirmed by the
Bureau and ratified by the President.

48Comments of the Human Rights Committee, 48th session, - CCPR/C/79/Add.23, pg. 3, para.9
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[ran

For many years trials held before Iamic Revolutionary Courts, which were set up after the
establishment of the Iamic Republic of Iran in 1979, were grossly unfair. They were usualy
held in secret, with summary proceedings and no right of appeal. Many defendants said they
were tortured to force them to confess, and at no stage in the legal proceedings were they
allowed contact with lawyers. In many cases, defendants were charged with espionage or with
vaguely-worded “activities againgt the Iamic Republic” which appeared designed solely to
silence critics of the government. In 1988 thousands of prisoners were secretly executed in a
wave of mass executions, athough many had been previously sentenced to prison terms by the
Islamic courts.

Recent amendments to legidation in Iran have done little to improve the Stuation, as
political prisonersin particular continue to be denied access either to any legal counsd or to a
lawyer of their choice. Such amendmentsinclude a 1993 law on appedls, which alows alimited
right of review, including in cases involving the death pendty and corporal or hadd [divinely
ordained] punishments; and legidation on Public and Revolutionary Courts, which came into
effect in 1995 and passed responsibility for prosecution to judges.

Other specia courts in Iran, such as the Specia Court for the Clergy, appear to be
inherently incapable of providing fair trial guarantees. This court was established to "investigate
crimes such as counter-revol ution, corruption, fornication, unlawful acts, accusations which are
incompatible with the status of the clergy. The Regulations governing these courts were
published in October 1990, which meant the court operated for over three years before
becoming established in law.

The Regulations contain many provisions that contravene international fair tria
standards. Under Article 25, the Prosecutor's Office can take independent action to execute the
verdicts and sentences of the court. Thismay explain why the Specia Court for the Clergy has
itsown prisons. The court also hasits own security forceswho carry out arrests and interrogate
prisoners and who act outside the ordinary law enforcement framework. Article 34 appearsto
dlow for detention warrants to be issued that cannot be challenged by the defendant or be
subjectedto any kind of judicid review. Thisraisesthe possbility of long-term pre-trid detention
or detention without trial without any recourse to safeguards such as habeas corpus or smilar
mechanisms, in clear violation of the most basic provisons of internationa human rights
standards.

The Regulations also appear to alow for the imprisonment of prisoners of conscience
under broadly defined offences (Article 18). It is not clear whether there is aright to appedl.
Moreover, defendants before the Special Court for the Clergy can be represented only by people
chosen from "a number of competent clergymen" designated by the court. In practice,
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defendants are rarely if ever granted access to a lawyer of their own choice. The court is
empowered to pass death sentences as well as punishments amounting to cruel, inhuman and
degrading punishment or torture, such as flogging.

Iraq

Special courts are frequently set up by decision of the Revolutionary Command Council (RCC)
totry particular groups of prisonersor to deal with certain offences. For example, RCC Decree
39 of 2 April 1994 stipulates that defendants accused of some economic offences, which
congtitute sabotage of the national economy, are referred to “the special court of the Ministry
of Interior on the basis of an order issued by the competent investigating judge’. Similarly, RCC
Decree 111 of 23 August 1994 provides for the setting up of a special court in the Ministry of
Defence for trying military personnel charged with certain offences which carry the death
penalty, such astheft or embezzlement of money or other property belonging to the armed forces
and forgery of military service documents. Decree 111 stipulatesthat the decisions of this court
are final, with the exception of death sentences which are subject only to ratification by the
Minister of Defence.

Accurate monitoring of such courtsis made difficult by thelack of public accessto their
verdicts and sentences. The majority of trials conducted before these special courtsfall far short
of internationally recognised standards for fair trial. The courts benches usually consist of
appointed military officers or civil servants, who lack adequate training and independence.
Access to a government-gppointed lawyer is severely restricted and occasionaly confined to
the day of the trial, which isconductedin camera. Therole of the defence counsd issaid to be
often restricted to pleading for clemency or reduction of sentence. Defendants charged with
capital offences are frequently denied their legd right to call witnesses on their behalf or to
submit evidence refuting the charges. Confessions, even if extracted under torture, are often
used as the sole basis for conviction.

In areas of Iragi Kurdistan under the control of Kurdish authorities, a new judicial
system was introduced after the withdrawal of Iraqi troopsin the early 1990s. Between March
and October 1991, judicid authority in the region wasformally exercised by the Iragi Kurdistan
Front (IKF). It quickly established specia courts, which heard both criminal and security cases.
Sentences were said to have been ratified by the IKF representatives in the area. There was
no right to apped to a higher court. Reports suggested that corruption and political interference
a ahigh leve influenced some of the courts decisions.

In May 1991 the specia IKF courts were abandoned. Six months later another specia
court was set up, the Supreme Specia Court for the Revolution. It reportedly heard cases of a
"gpecid" or "dangerous’ nature, including espionage, sabotage and other politica offences. Trids
were said to be summary in the extreme and the court's decisions were widely seen as based
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on political rather than legal considerations. Numerous death sentences were reportedly handed
down by the court. This court, having reportedly convicted about 80 prisoners who were serving
prison terms ranging from one year to life for both security and ordinary crimes, was abolished
at the end of February 1992.

Within a few days, however, the IKF established a Specia Court for the Revolution,
with amost identical procedures and remit as its predecessor. Trial documents showed that in
some cases proceedings had been summary and that some defendants had been tried and
convicted without any legal representation. Trids were said to have been held in camera.
Torture and ill-treatment of detainees during pre-trial detention were said to be routine, and
"confessions" extracted under such circumstances were used to secure convictions. The court
was abolished in November 1992. It was then announced that al criminal cases settled by the
court would be referred for review to the Court of Cassation for the Kurdistan Region. Such
reviews began six months later.

Israel and the Occupied Territories

Palestinians from the Occupied Territories who are tried by Isragl for “security offences’ are
brought before military courts. These courts are regulated by Israeli military orders and are
composed of judges appointed by the Isragli Defence Force (IDF) military commanders.
Offences punishable by less than five years are tried by single-judge courts while offences
punishable by more than five years are tried by three-judge courts, which can include two
officers not trained in law. Before 1989 verdicts handed out by these military courts were not
subject to appeal. Since then appedals by both prosecution and defence against verdicts of these
courts can be made to the Military Appeals Court.

Amnesty International has frequently voiced serious concerns relating to the use of
these courts. The independence and impartiality of military judges, who have no security of
tenure and serve in the same military unit as prosecutors, must be questioned. Confessions
obtai ned under interrogation during incommunicado detention accompanied amost invariably by
torture or ill-treatment are often the primary evidence against detainees. Since torture is
effectively legalized in Isragl’s occupied territories, challenges that torture was used to obtain
a confession are never in practice successful. In addition, Amnesty Internationa delegates
sudying military trials in 1990 commented on the numerous improper pressures exerted on
defendantsto plead guilty and enter into aplea-bargain. Such pressuresincludelonger sentences
for those who contest cases and lengthy delays before contested trials are held.
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Palestinian Authority

The State Security Court in Gazawas hastily set up by the Palestinian Authority under a specia
decree issued on 7 February 1995. It isnot part of the ordinary criminal court system in Gaza,
nor isit part of the established military court system which tries offences committed by members
of the security forces. The court became operational on 9 April 1995 and deals solely with
people accused of security offences such astransporting explosives, recruiting suicide bombers,
and weapons training without a permit. The court's procedures are grossly unfair and the
presiding officers are members of the security forces, appointed on an ad hoc basis for each
tria, who have never before served as judges. Such failings are particularly worrying given the
power of the court to sentence civilians to long prison sentences or even death.

The establishment of the State Security Court followed pressure by the Israeli and US
authorities on the Palestinian Authority to act against those believed to be carrying out or
supporting acts of violence againgt Isradlis. In this context the independence and functioning of
the judiciary has been compromised in the interest of political expediency.

Trials before the State Security Court are held in secret. This contravenes the right to
apublictria asgtipulated in international standards such as Article 10 of the UDHR and Article
14 of the ICCPR. Thisright isintended to protect adefendant from abusein the criminal process
and to alow the public to assesswhether justice is being done. When Amnesty International has
asked to see charge sheets, transcripts or other basic information about particular trials, its
reguests have been denied.

The court's hearings are summary, some reportedly lasting only amatter of minutes and
al finishing within the night they begin. Some of those who have appeared before the court were
tried, convicted and sentenced within aday of their arrest.

The authorities give no advance warning of these trials. People tried by the court have
sad they did not know they were going to be tried until they were taken from their cells, or even
until they wereled into the courtroom. Familiestoo are kept in the dark. Many only find out their
relative has been charged when they hear on the radio the next morning reports of thetrial and
verdict. This system violates two fundamental, interrelated safeguards for a fair tria: the right
to be informed promptly and in detail of the charges one faces, and the right to have adequate
time to prepare one's defence.

Defendants are represented by court-appointed lawyers, some of whom are reported
to be employees of the security forces. Only after months of protests have some had a lawyer
of their choice. Those convicted by the State Security Court have no right to appeal to ahigher
court. The court's decisions are subject only to ratification by Yasser Arafat, President of the
Paestinian Authority.
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Trids by the State Security Court also contravene internationa fair trial standards
included in the provisions of the agreement between Israel and the Palestine Liberation
Organization of 4 May 1994. Article X1V states:

"Israel and the Palestinian Authority shall exercise their powers and
responsibilities pursuant to this Agreement with due regard to internationally accepted
norms and principles of human rights and the rule of law."

Article VI states that the "Pal estinian Authority... will administer justice through an
independent judiciary”, aprovison that is clearly breached.

Syria

The Supreme State Security Court (SSSC) was set up as an ingtitution of the State of
Emergency by Legidative Decree 47 of 28 March 1968. Since 1992, more than 500 political
prisoners, including prisoners of conscience, have been tried before the SSSC.

The SSSC is neither impartia nor independent, contrary to Syrias obligations under the
| CCPR and the UN Basic Principles on the Independence of the Judiciary. Its proceduresalso
violate provisons of the Syrian Condtitution.

The sole statutory right guaranteed to defendants appearing before the SSSC istheright
to defence. Yet eventhisright isseverely limited. A detainee must first provide their lawyer with
awakala (authorization) before the lawyer will be recognized as their representative counsel.
This depends on rel atives knowing where the detainee is being held and finding alawyer willing
to take up the case. If alawyer is found, he or she must seek a representative from the Bar
Association to visit the detainee to obtain asignature on thewakala. The detainee must also pay
afee.

Political prisoners cannot possibly fulfil these conditions. They are held in secret,
incommunicado detention and many lawyers are terrified of reprisals if they represent
government opponents. Moreover, political defendants standing trial before the SSSC cannot
choose or have alawyer appointed for them until their first appearance in court. Oncethetria
begins, the freedom of the defence lawyer isfurther restricted by the discretionary power of the
judges. For instance, lawyers are not alowed to meet their clients in detention without written
permission from the president of the court, which is often withheld.

In many cases evidence produced before the SSSC has allegedly been extracted under
duress, yet the court rarely if ever tries to establish whether confessions were the result of
torture. Thereis no right to appeal against conviction and sentence.
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Other states

The State Security Court in Jordan, established in 1991, tries both military personnel and civilians
in cases such asthose related to the external or internal security of the state and drugs offences.
With only one exception, the court’ sjudges have been military appointed on an ad hoc basis by
the executive authorities. The very nature of the court meansit failsto satisfy the requirements
of Article 14(1) of the ICCPR and the UN Basic Principles on the Independence of the
Judiciary. The Jordanian authorities have justified the use of this court by saying they need
speedy investigations and trid s for the offences within the court's jurisdiction. However, speedy
justice can be achieved perfectly well by adding resources to the ordinary judiciary: it does not
require an exceptional court.

Neighbouring Lebanon also has a specia court for particular types of offences. The
Justice Council, comprising five senior judges from the Court of Cassation, hears cases covering
crimes such as state security offences, terrorism, unlawful association and other “political”
crimes. Cases are referred to it at the discretion of the Cabinet of Ministers, rather than as a
result of normal judicial procedures. Thereisno right of judicia review of the sentences passed,
incdluding the death penalty. Political detaineesin Lebanon are invariably brought before special
courts. Civilians should not be tried before military courts but, according to Lebanese law, if any
act or offence has been interpreted as posing a “threat” to national security or “incitement to
conflict”, the case may be placed under the jurisdiction of the military court. Acts interpreted
as a “threat” to nationa security whose cases were referred to the military courts included
demonstrations against the Lebanese Government or non-violent leaflets criticizing the Syrian
presence in Lebanon. Judges in military courts are nearly adways military men, sometimes
without proper qualifications. The heavy caseload means that defence lawyers may get
insufficient time to plead properly, and there is no right to appeal to a civilian court against the
verdict of what may have been a summary trial. The military court of appeal functions in the
same manner as the lower military court.

The Justice Council, which has heard the most important political casesin Lebanon, is
also flawed. There is no right to appeal, athough both courts may impose death sentences.
Judgesin the Justice Council are distinguished judges, but often because of their heavy casel oad
elsewhere they have no time to hear cases which may drag on for years. The Justice Council
holds its sessions intermittently once a week or at the weekend. They, as with military courts,
have shown a readiness to accept confessions allegedly extracted after torture and an
unwillingnessto order proper independent medical examinationsof such alegations. The Human
Rights Committee which examined Lebanon’ sreport in April 1997 noted that “ decisions passed
by the Justice Council are not subject to apped”.*® The Committee also expressed concern

49Comments of the Human Rights Committee, 59th session, para. 9 (CCPR/C/79/Add.77)

Al Index: MDE 01/02/98 Amnesty International April 1998



State Injustice: Unfair Trials in the Middle East and North Africa 67

“about the broad scope of the jurisdiction of military courts in Lebanon, especialy its extension
beyond disciplinary matters and its application on civilians.” .>°

In Kuwait, following the withdrawal of Iraqgi forcesin February 1991, trials before the
Martial Law Court and the State Security Court, both special courts, mostly of those suspected
of “collaboration” withtheIragi occupation authorities, were manifestly unfair. The Martial Law
Court was dissolved in June 1991, and cases before it were transferred to the State Security
Court, itself dissolved in September 1995. Flaws included denia of prompt access to families,
lawyers, judges and independent medica attention. The courts were not independent and
impartial, charges were vaguely worded, and there were inadequate opportunities to prepare a
defence. Judgesfailed to investigate allegations of torture adequately, and those convicted were
denied the right of full appeal against their conviction and sentence. One person was executed
and at least eight other political prisoners remain under sentence of death after conviction by the
State Security Court. Over 120 prisoners, including prisoners of conscience, are still believed to
be serving sentences.

In a welcome move, the Kuwaiti authorities abolished the State Security Court in
September 1995. All cases were transferred to ordinary courts. However, the authorities have
yet to set up ajudicial review of the cases of politica prisoners sentenced after manifestly unfair
trials by specid courts in previous years.

In Libya, as pat of a series of lega reforms, Colond d-Gaddafi abolished al
extraordinary courts in 1988 except for two, the Permanent Revolutionary Court and the
People's Court. His action ended the ad hoc courts set up by Revolutionary Committeesto try
politica opponents of the government. The Permanent Revolutionary Court, which, according
to the authorities, deals solely with disciplinary cases against members of the Revolutionary
Committees, does not abide by the Libyan Code of Crimina Procedures or any other publicly
known judicid procedures. Moreover, the independence and impartiaity of the court is
undermined by the criteriafor members of the court who must be members of the Revolutionary
Committee which has been responsible for gross human rights violations. The People's Court
tries political cases as well as cases involving human rights violations by state officids. Again,
the independence and impartiality of the court are undermined by the fact that its members are
not explicitly required to be members of the judiciary and they are checked by the Genera
People’ s Congress, Libyd s highest legidative body, on a periodic basis.

¥ bid, para. 13

Amnesty International April 1998 Al Index: MDE 01/02/98



68 State Injustice: Unfair Trials in the Middle East and North Africa

Chapter 10: Administrative detention

"By the end of the sixth renewal on 26 February 1997, | will have spent a total of 33
months continuously in administrative detention. During this time, | have not once been
able to answer the innocent and persistent question of my two little girls, "When are you
coming home?™

These words come from a letter written to Amnesty International by Samir Shalada,
one of thousands of Palestinians who have been administratively detained in Isragl and the
Occupied Territories over the years. Many of them, including prisoners of conscience, have
been detained under repeated administrative detention orders. In practice, this means that they
spend months and sometimes years in prison without charge or tria, outside the normal judicia
process, and without knowing why they are held. It also results in torment, as hopes of release
are shattered when detention orders are renewed on expiry. The process can be repeated
indefinitely, so detainees' lives and those of their families are dominated by despair. Victims
describe the use of such orders as "another form of torture”.

Administrative detention refers to detention without charge or tria, usualy imposed by
a non-judicid authority, where there is no intention of charging or trying the individua. It may
be imposed either under a specia law or under no law at al. Internationa standards allow for
limited use of such a practice. However, as the Human Rights Committee has noted about one
form of administrative detention, “if so-called preventive detention is used, for reasons of
public security... it must not be arbitrary, and must be based on grounds and procedures
established by law... information of the reasons must be given... and court control of the
detention must be available... as well as compensation in the case of a breach.”>!

Most fair trid rights under international law should apply
to people adminidtratively detained. In practice, however,

administrative detention is often used in away that violates each
and every one of these rights. Given the likelihood of
adminigrative detention leading to such abuse, Amnesty
International urgesthat governmentsensurethat political detainees
are charged with a recognizable criminal offence and promptly
triedin accordance with international standards or released. Inthe
face of the systematic use of administrative detention to violate
human rights in particular countries, Amnesty International has
caled for its abolition in that context.

Ribhi Qatamesh

% General Comment 8, Article 9 (16th Session, 1982)
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In the Middle East and North Africa many states have turned administrative detention
into a tool of silencing political opponents and used it as a back door way of disregarding the
most basic human rights, such astheright not to be arbitrarily arrested and detained and the right
to prompt fair trial or relesse.

In Israel, when the authorities issue administrative detention orders, they have no
intention of charging the detainees or bringing them to trial. In the Occupied Territories,
detainees are not given ajudicia hearing unless the detention order isfor longer than six months
-- a which timethereisajudicia review.

In theory, a detainee has the right to appeal against every detention order, with lega
counsel of their choice. In practice, however, in the vast majority of cases neither the lawyer
nor the detaineeisinformed of the details of the evidence since the court is authorized to choose
how much information to disclose based on grounds of “security”. Ribhi Qatamesh has been
in administrative detention since March 1994. In a letter he describes his experience in
gppeding his administrative detention order “After looking at the file and listening to the
prosecution and defence lawyer, if the [defence] lawyer demands an explanation of the reasons
for detention, the detainee and his lawyer must go outside the hall while the Shabak®? person
explains what is known as the secret file. The Public Prosecutor will refuse to explain or give
information in the presence of the detainee or his representative on the pretext of infringing the
‘sacred cows of security and sources of information. With these little words * Security’ and
‘Secret File , the detainee can be turned into acriminal, dangerousto the future of the public and
to the future of Israel.”

In Egypt, thousands of people, the vast mgority of them
sympathizers, members and suspected members of unauthorized
Iamist groups have been administratively detained without charge
or tria, somefor aslong as eight years. They have been held under
Article 3 of the Emergency Law, which has been in force without
interruption since 1981. The Article allows for the arrest and
detention of "suspected persons or those who endanger public order
or security”. Although detaineesmay petition against their detention
after 30 days, in practice even when a court orders their release,
detainees are usually transferred secretly to local police stations or
branches of the State Security Investigations (SSI) Department.
They are held for a few days and then issued with new detention
orders and taken back to prison. Hassan al-Gharbawi

Shahhata

%2General Security Service - Isragl’ sintelligence service specializing in the interrogation of
political prisoners
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Hassan a-Gharbawi Shahhata, a 37-year-old lawyer who is married with one child, was
arrested on 11 January 1989 and charged in connection with two cases relating to disturbances
in*Ain Shams, adensdly populated district in Cairo. He wastried and acquitted on 29 May 1990,
but has remained in administrative detention. Sincethen, the Egyptian authorities have reportedly
ignored 25 court orders for his release by transferring him from his place of detention to "Ain
Shams police station or to the offices of the SSI in Shubra al-Kheima for a few days, then
returning him under a new detention order. He is a possible prisoner of conscience and is
currently held in al-Wadi a-Gadid Prison where he is reportedly suffering from ill-hedlth.

The vast mgjority of those detained in Bahrain in recent years are believed to be held
under the 1974 Decree Law on State Security Measures. Article 1 of thislaw provides for the
adminigrative detention without charge or trial for up to three years of people suspected of
endangering state security. Detainees held under the provisions of this article have the right to
submit a complaint against their arrest order three months after it has been issued. However,
Amnesty International knows of no case where a detainee has actually been alowed to submit
a complaint. Moreover, the three-month period denies detainees their right to be brought
promptly before ajudge, as required by Principles 32(1) and 37 of the Body of Principles.

If detainees are held under administrative detention orders, they face the torment of not
knowing when they may be released and are usualy denied any chance of challenging their
detention. If detainees are not told why they are being detained, there are increased chances
that false charges will be brought later, particularly against political suspects. If detainees are
denied accessto lawyers, the likelihood that they may incriminate themselves or be denied other
rightsis similarly increased. For al these reasons and more, it is essentid that the authoritiesin
the Middle East and North Africa ensure that all detainees are accorded the full range of their
rights from the moment they are arrested.

Al Index: MDE 01/02/98 Amnesty International April 1998



State Injustice: Unfair Trials in the Middle East and North Africa 71

Conclusion

The preceding chaptersillustrate clearly how theright to fair trial is grosdy violated throughout
the Middle East and North Africa. They aso illustrate how the violation of this right has been
and continues to be a key contributory factor in facilitating and perpetuating other gross human
rights violations.

Statesin the Middle East and North Africa, despite the difference between their judicial
systems and stances on international human rights law, al violate the right to fair trid. Some
violate aspects of thisright eventhoughit is protected by international human treatieswhich they
have acceded to or ratified. Others are not party to any international human rights tregties and
continue to deny detainees the most basic fair trial standards. The result is that there is not a
single fair trial safeguard which has not been breached by one state or another.

The patterns of violations of the right to fair tria in the region range from those which
take place within the judicial systems to those which are extrgjudicial. Those within the judicia
system include arbitrary arrest and incommunicado detention as well as long-term detention
without charge or tria of prisoners of conscience and politica prisoners. They also includetrials
where the presumption of innocence is denied from the start, where defendants are denied the
right to adequate defence, where confessions are accepted as evidence even when obtained
under duress, and where those convicted are denied the opportunity of appeal . In many countries
suchtrialsare held before specia courtswhose sole purpose appearsto beto convict rather than
to seek the truth and establish justice.

Extrgudicid fair tria violations most often involve administrative detention, whereby
individuds are held with no intention of charging or trying them. This measure is being used by
anumber of countriesto bypass ordinary legal procedures and as aback door way of silencing
political opponents.

Unfair trial practices have been a key factor behind the gross human rights violations
prevailing in the region. Arbitrary arrest and detention coupled with the lack of independent and
impartia trial hearings contribute to making deprivation of individud liberty a smple process,
claming thousandsiif not millions of victims over the years. Incommunicado detention combined
with impunity have made torture an inditutionalized practice and contributed to
“disappearances’. The lack of adequate defence and appeal in many countries have made the
passing of death sentences, amputations and flogging an easy exercise.
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If international standards for fair trials had been fully incorporated into domestic laws
and gtrictly observed, thenthe fate of the overwhelming majority of the victims of human rights
violations cited in this report, as well as hundreds of thousands of others over the years, would
have been very different. The violation of basic human rights sandardsis a so an abuse of the
person causing untold suffering for countlessindividuasand their familiesin the Middle East and
North Africa. Amnesty Internationa iscalling on al governmentsin the region to takeimmediate
steps to implement the recommendations set out in this report.
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Recommendations

Amnesty Internationa urges dl governmentsin the Middle East and North Africato implement
fully -- in law and practice -- al internationally recognized human rights safeguards for fair trial
as this would significantly contribute to protecting the lives and security of detainees.
Furthermore, it calls on them to comply fully with international standardsin law and practice. In
particular, it calls on the governments to take the following steps where appropriate:

1 Ratify international human rights standards

All states in the Middle East and North Africa that have not done so should ratify key
international human rights treaties which protect the right to a far trial, in particular the
International Covenant on Civil and Political Rights (ICCPR), together with its (First) Optional
Protocoal, and the Convention againgt T orture and Other Cruel, Inhuman or Degrading Treatment
or Punishment without limiting reservations (see Appendix 1). Those states which have ratified
these conventions with limiting reservetions, should lift their reservations.

! Release all prisonersof conscience

All prisoners held solely for the non-violent expression of their conscientioudy held beliefs, or
s0ldy onthebasisof their ethnic origin, sex, colour, language or any other discriminatory basis
should be immediately and unconditionaly rel eased.

1 Repeal or amend all legislation that allows for the imprisonment of prisoners
of conscience

All laws that alow for the detention of people solely for peaceful expression of their views
should be repedled or amended to bring them into line with Articles 19(1 and 2), 21 and 22 of
the ICCPR and other international human rights standards.

1 End arbitrary arrests
All arresting authorities should immediately inform anyone they arrest of the reasons for the
arrest and promptly inform them of any crimina charges. The authorities should also provide

anyone who has been arrested with access to records concerning their arrest as required by
Principle 12 of the Body of Principles.
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1 End secret detention

No one should be secretly detained. All detainees should be held only in publicly recognized legal
places of detention. Up-to-date registers of all prisoners should be maintained in every place of
detention and centraly. This information should be made available to relatives, lawyers, judges,
officia bodies trying to trace people who have been detained, and others with a legitimate
interest.

1 End administrative detention

Adminigtrative detention denies the detainee the right to a fair trid. All detainees held under
adminigrative detention should be immediately released if they are not to be charged with a
recognizably criminal offence and tried promptly and fairly.

1 Ensure prompt accessto lawyers, doctors and relatives

All detainees must be alowed prompt, regular and confidential access to lawyers and doctors
of their choice, at al stages of the proceedings, as well as access to relatives. Prompt access
to lawyersis required by Principles 15 and 18 of the Body of Principles and Principle 7 of the
Basic Principles on the Role of Lawyers. In any case, no one should be denied access to
lawyers for more than 48 hours after arrest and detention. All detainees should have prompt
access to independent medical attention as required by Rules 22 to 26 and 91 of the Standard
Minimum Rules, and Principles 24 to 26 of the Body of Principles. The authorities should
immediately notify relatives of those arrested of the arrest and place of custody, as well as of
dl transfers from one place of custody to another, as required by Rule 92 of the Standard
Minimum Rules, and Principle 16(1) of the Body of Principles. Detainees should aso have
prompt access to their families asrequired by Principles 15, 16 and 19 of the Body of Principles
and Rule 92 of the Standard Minimum Rules.

1 Ensure prompt accessto judges

All detainees should automatically be brought before a court without delay and with their
lawyers. The court should be empowered to assess the legality and necessity of their detention,
aswell astheir treatment. At any time, detainees should retain the right to seek ajudicia review
of their detention and of any orders by public prosecutors preventing accessto lawyers, doctors
or relatives. These safeguards are spelled out in Article 9(3) of the ICCPR and Principles 11
and 37 of the Body of Principles. Judges who extend detention orders should be independent of
police or the prosecutor's office.
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1 Ensure separation of the detention and interrogation functions

As a safeguard against torture and ill-treatment, the agency responsible for the custody of
detainees should be different from the one engaged in interrogating them. The supervision of any
detention centre should be effectively carried out by officials other than those of the detention
centre.

1 Prompt trial or release

All palitical detainees should be charged with arecognizably criminal offence and given aprompt
and fair tria, or else released.

1 End torture and investigate allegations of torture

Proper safeguards should be enforced to stop torture and ill-treatment of detainees and
prisoners. Anyone found responsible for such abuses should be brought to justice and the
victims compensated. Prompt and impartid investigations of alegations of torture should take
place. No statement made as a result of torture shal be invoked as evidence in any
proceedings, except againgt a person accused of torture as evidence that the statement was
made.

! Ensure independence and impartiality of courts

All courts should be fully competent, independent and impartid. In countries where special
courts have been established, the authorities should examine closdaly the nature and procedures
followed by them to ensure that they comply with internationa fair tria standards. They should
note the strong presumption in international law against the use of specia courts, which should
be resorted to only in exceptiona circumstances. Any specia court that consistently breaches
international fair trid standards should be abolished.

1 End discriminatory procedures
Everyone must be granted, without discrimination of any kind, equal accessto acourt. Fair tria

guarantees required by internationa standards must be equally availableto al. All states should
accord to women equality with men before the law.
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1 Release all people held illegally

All those being held for long periods without charge or trid, and dl those being held beyond the
expiry of their sentence or after acquittal should be released immediately.

! Review the death penalty and commute all death sentences

Legidation should be reviewed to reduce the number of capital offences with a view to
abolishing the death penaty. Governments should recommend the commutation of all death
sentences, particularly those imposed after unfair tridls or in courts that allow no right of appedl.
Amnesty International appeals to al governments and heads of state to exercise clemency in
all cases.

1 End the use of corporal punishment

Corporal punishments amounting to cruel, inhuman or degrading punishment or to torture, such
as amputation and flogging, should be abolished. In countries where such punishments are
prescribed, the authorities should ensure that none is carried out, pending abolition.

1 Guarantee theright to appeal

All courts, whatever their nature, should allow the right to appea against conviction and
sentence to a higher tribunal. This right should apply in all cases, and must apply in cases
involving the death penalty. Procedures before review tribunals must be in accordance with
international fair tria standards.

1 Compensation for unlawful arrest or detention

Every person who has been the victim of unlawful arrest or detention has an enforceable right
to compensation. Article 9 (5) of the ICCPR sets out this right expressy and it is implicit in
Principle 35 of the Body of Principles.

1 Training in human rights standards

In the training of judicid officias clear emphass should be given to the obligations and
requirements under international human rights treaties and other human rights  standards.
Training for al law enforcement officials should include human rights standards guaranteeing
the rightsit istheir duty to protect. Itisthe responsibility of governmentsto ensure that training
in international human rights standards is provided and performance monitored.
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APPENDI X |: Ratifications of selected inter national human rightstreatiesby statesin
the Middle East and North Africa (accurate as of September 1997)

States which have ratified a convention are party to the treaty and are legally bound to observe
its provisons.

State International Optional Second Optional Convention against
Covenant on Protocol to Protocol to the Tortureand Other
Civil and the |ICCPR ICCPR aimingat | Cruel, Inhuman or
Palitical the abolition of Degrading
Rights the death penalty | Treatment or
(ICCPR) Punishment

Algeria X X X (22)

Bahrain

Egypt X X

Iran X

Iraq X

Israel X X (28)

Jordan X X

Kuwait X X

Lebanon X

Libya X X X

Morocco X X (28)

Oman

Qatar

Saudi Arabia X*

Syria X

Tunisa X X (22)

United Arab

Emirates
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Yemen X X

X - denotes that country is a party

* In September 1997, Saudi Arabia acceded to CAT with two limiting reservations. The
reservations related to Article 3(1) which prohibitsthe forcible return of anyoneto another state
where she/he would be at risk of being subjected to torture. The other reservation wasarefusal
by the government to recognize the authority of the Committee against Torture, as Stipulated in
Article 20, to investigate alegations of systematic torture.

(22) - denotes Declaration under Article 22 recognizing the competence of the Committee
against Torture to consider individual complaints of violations of the Convention.

(28) - denotesthat the country has made areservation under Article 28 that it does not recognize
the competence of the Committee against Tortureto examinereliableinformationwhich appears
to indicate that torture is being systematically practised, and to undertake a confidentia inquiry
if warranted - as provided for in Article 20.

Palestinian Authority - Although the Palestinian Authority can not ratify international human

rights treaties, Chairman Yasser Arafat told Amnesty International delegates in 1993 that the
PL O was committed to recognizing al internationally recognized standards.
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Appendix |I: Articles 9 and 14 of the International Covenant on Civil and Political
Rights

Article9

1 Everyone has the right to liberty and security of person. No one shdl be subjected to
arbitrary arrest or detention. No one shal be deprived of his liberty except on such
grounds and in accordance with such procedure as are established by law.

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his
arrest and shall be promptly informed of any charges against him.

3. Anyone arrested or detained on a criminal charge shall be brought promptly before a
judge or other officer authorized by law to exercise judicia power and shdl be entitled
to trial within a reasonable time or to release. It shall not be the general rule that
persons awaiting trial shall be detained in custody, but release may be subject to
guarantees to appear for trial, at any other stage of thejudicia proceedings, and, should
occasion arise, for execution of the judgement.

4, Anyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceedings before a court, in order that the court may decide without delay on the
lawfulness of his detention and order his release if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or detention shall have an
enforceable right to compensation.
Article 14
1 All persons shall be equd before the courts and tribunals. In the determination of any

crimina charge againgt him, or of his rights and obligations in a suit at law, everyone
shall be entitled to afair and public hearing by a competent, independent and impartial
tribunal established by law. The press and the public may be excluded from all or part
of atria for reasons of morals, public order (ordre public) or nationa security in a
demoacratic society or when the interest of the private lives of the parties so requires,
or to the extent strictly necessary in the opinion of the court in special circumstances
where publicity would prejudice the interests of justice; but any judgement rendered in
a crimina case or in a suit of law shall be made public except where the interest of
juvenile persons otherwise requires or the proceedings concern matrimonial disputes or
the guardianship of children.

2. Everyone charged with a criminal offence shal have theright to be presumed innocent
until proved guilty according to law.
3. I nthe determination of any crimina charge against him, everyone shall be entitled to the

following minimum guarantees, in full equdity:
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@ To beinformed promptly and in detail in a language which he understands of
the nature and cause of the charge against him,

(b) To have adequate time and facilities for the preparation of his defence and to
communicate with counsd of his own choosing;

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or through lega
assistance of his own choosing; to be informed, if he does not have lega
assistance of this right; and to have legal assistance assigned to him, in any
case where the interests of justice so require, and without payment by him in
any such case if he does not have sufficient means to pay for it;

(e To examine, or have examined, the witnesses against him and to obtain the
attendance and examination of witnesses on his behaf under the same
conditions as witnesses against him;

)] To have the free assistance of an interpreter if he cannot understand or speak
the language used in court:

(9) Not to be compelled to testify against himsdlf or to confess guilt.

4. Inthe case of juvenile persons, the procedure shal be such aswill take account of their
age and the desirability of promoting their rehabilitation.

5. Everyone convicted of acrime shall have the right to his conviction and sentence being
reviewed by a higher tribunal according to law.

6. When a person has by afinal decision been convicted of a crimina offence and when

subsequently his conviction has been reversed or he has been pardoned on the ground
that a new or newly discovered fact shows conclusively that there has been a
miscarriage of justice, the person who has suffered punishment as a result of such
conviction shall be compensated according to law, unless it is proved that the non-
disclosure of the unknown fact in time is wholly or partly attributable to him.

7. No one shall be liable to be tried or punished again for an offence for which he has
aready been finally convicted or acquitted in accordance with the law and penal
procedure of each country.
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