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A Global Arms Trade Treaty: What States Want

Introduction

The ATT is simply the right thing to do at this time, and it is in the best interest
of all peoples the world over.
- Submission of Liberia

The establishment of common rules or principles fothe international trade in
conventional arms must be seen as a priority sectyichallenge for all states.
- Submission of France

In recent years, the regional instability and humaitarian crisis fuelled by illicit
trafficking and misuse of conventional arms...has baame an issue of growing
concern for the international community.

- Submission of China

The idea of an Arms Trade Treaty (ATT) with prideip based in international law was
initiated by non-governmental organizations (NG@s)l then Nobel Peace Laureates in the
1990s and has gained significant ground in receatsy There is now considerable support
amongst United Nations (UN) member states for acedad effort to take this important
initiative forward. On 6 December 2006 an overwhefinmajority of UN member states
voted to consider the question of a legally bindargl universal ATT. Resolution 61/89,
adopted in the UN General Assembly with the suppbdril53 states and only one state
against, is a landmark step towards a more efieatbgulation of the international arms
trade! The vote is also a strong indication that theébglgolitical will now exists to address
the irresponsible and poorly regulated trade insarantrade which fuels conflict, results in
gross human rights abuses and serious violatioriatefnational humanitarian law (IHL),
destabilises countries and regions and undermurstainable development.

As a first step towards an ATT, UN Resolution 61/8quested the UN Secretary-General to
“seek the views of Member states on the feasibilitgope and draft parameters for a
comprehensive, legally-binding instrument establiglcommon international standards for
the import, export and transfer of conventional @mmnd to submit a report to the General
Assembly at its sixty-second session.”

To date, some 97 states have submitted their viewse Secretary-General, making it the
most successful exercise of its kind within the Ufhe submissions reflect a strong
consensus that achieving an ATT is an urgent glpbatity. It is clear that the need for
common legally binding international standardstha import, export and transfer of
conventional arms is now firmly on the internatibagenda. This political will must be
galvanized and maintained through the work of ttoeig of government experts (GGE), set
to commence in 2008 and report to the UN Generaésbly at its sixty-third session, to

! See Appendix 1 for the full text of UN General Assly Resolution 61/89 (UN Resolution 61/89).
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ensure the achievement of what is clearly the dimroajority of states: a strong and
effective ATT.

This paper provides an overview and analysis ofctiigent of the states’ submissidriEhe
paper will highlight the main views contained ire teubmissions as to the feasibility, scope
and parameters of an ATT. This analysis starts filmenassumption that an ATT needs to be
universally fair and objective, and address thditres of globalised markets and assistance
programs in conventional arms. Therefore, an ATE&dseto be based upon the existing
responsibilities of states under relevant inteomei law.

Arising out of this analysis of state submissiokey points for consideration by the

forthcoming GGE will also be outlined to assisteimsuring that an effective, comprehensive
ATT can be achieved as soon as possible. The nsllad people who suffer the daily effects
of the irresponsible transfer, proliferation andtaht misuse of conventional arms, including
small arms and light weapons, need a global ATTt thelps save lives and protect

livelihoods. It is vital that the forthcoming GGEagps the opportunity to address this
problem with urgency and to formulate clear profo$ar an ATT that can be ‘negotiated on

a non-discriminatory, transparent and multilatdvasis’, as requested by the UN General
Assembly, so that the international community cgrea and benefit from a legally binding

and universal Arms Trade Treaty as soon as possible

UN General Assembly Resolution 61/89

UN Resolution 61/89 reaffirmed the inherent rightab states to self-defence under Article
51 of the UN Charter and acknowledged that stadesntanufacture, import, export, transfer
and retain conventional arms for their legitimawdf-defence and security needs. The
Resolution recognised that arms control, disarmanaea non-proliferation are essential
elements of maintaining international peace andirggc and that with the rights to sell,

% This paper provides analysis of 92 submissiondigylavailable at the time of writing and includes
Albania, Algeria, Argentina, Australia, Austria, Bgadesh, Belgium, Benin, Bolivia, Bosnia and
Herzegovina, Brazil, Bulgaria, Burkina Faso, Bunyr@anada, Chile, China, Colombia, Costa Rica,
Céte d'lvoire, Croatia, Cuba, Cyprus, Czech Remybbjibouti, Democratic Republic of Congo
(DRC), Denmark, Ecuador, Egypt, El Salvador, Estpritiji, Finland, France, Georgia, Germany,
Greece, Guatemala, Hungary, Iceland, India, Indanésland, Israel, Italy, Jamaica, Japan, Kenya,
Latvia, Lebanon, Liberia, Liechtenstein, Lithuanlajxembourg, Malawi, Mali, Malta, Mauritius,
Mexico, Morocco, the Netherlands, New Zealand, exigNigeria, Norway, Pakistan, Panama,
Paraguay, Peru, Poland, Portugal, Republic of K@erea), Romania, Russian Federation (Russia),
Samoa, Senegal, Serbia, Seychelles, Slovakia, Slmv&outh Africa, Spain, Sweden, Switzerland,
Thailand, the former Yugoslav Republic of Macedofliéacedonia), Togo, Trinidad and Tobago,
Turkey, United Kingdom of Great Britain and Northdreland (UK), Venezuela and Zambia. The
views contained in the submission of the Europeaiotd (EU) (Germany on behalf of the European
Union) are not included as all member states ofBEbesubmitted their views to the UN Secretary-
General. This analysis also takes account of teavssion an ATT of the United States of America
(USA) as set out in its recent public statements.
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acquire and possess weapons come the resporssbditid legal obligations that derive from
the UN Charter and international law, includingemmiational human rights law, international
humanitarian law and arms embargoes mandated hyNh&ecurity Council.

The Resolution recognised that the absence of ‘caminternational standards on the import,
export and transfer of conventional arms...is a doutory factor to conflict, the
displacement of people, crime and terrorism’ andeumines, among others, peace, security,
and sustainable development.’

The Resolution also acknowledged the existence ifférent initiatives at international,
regional and sub regional levels ‘to enhance coadmn, improve information exchange and
transparency and implement confidence-building mmesss with regard to the international
arms trade — but the Resolution also noted the iggpwupport across all regions for the
conclusion of a legally-binding instrument with famon international standards for the
import, export and transfer of conventional arnis’addition, the role played by NGOs and
civil society towards a responsible arms trade reasgnised.

States’ views on the need for an ATT

States’ submissions reinforce the importance ofngchow to secure an ATT. An
overwhelming number of states expressed their stppwr the development of a
comprehensive, legally binding instrument aimed the establishment of common
international standards for the export, import tnaghsfer of conventional arms. Some 86 of
the 92 submissions analysed either explicitly rated their support or provided views as to
how this initiative could move forwartlAs Portugal stated, “the time is ripe.” Slovakia
described the ATT as “the next logical step”. Keagaerted that “it is imperative that states
take urgent action”. For Colombia, this is a “greaportunity which will enable real and
significant progress to be made...”

A number of states reiterated their view as topttessing need for an ATT by pointing to the
role of the irresponsible trade in arms in fuellcanflict, causing violations of human rights

and international humanitarian law, and impedingpnecnic and social development

opportunities. Austria’s views, which reflect a wrdty of submissions, expressed this near
global sentiment:

® See submissions from: Albania, Algeria, ArgentiAastralia, Austria, Bangladesh, Belgium, Benin,
Bolivia, Bosnia and Herzegovina, Brazil, Bulgafyrkina Faso, Burundi, Canada, Chile, Colombia,
Costa Rica, Cote d’lvoire, Croatia, Cuba, Cyprugech Republic, DRC, Denmark, Djibouti, Ecuador,
El Salvador, Estonia, Fiji, Finland, France, Geargsermany, Greece, Guatemala, Hungary, Iceland,
Indonesia, Ireland, ltaly, Jamaica, Japan, KenyareK, Latvia, Lebanon, Liberia, Liechtenstein,
Lithuania, Luxembourg, Macedonia, Malawi, Mali, &gl Mauritius, Mexico, Morocco, Netherlands,
New Zealand, Niger, Nigeria, Norway, Pakistan, PamaParaguay, Peru, Poland, Portugal, Romania,
Samoa, Senegal, Serbia, Seychelles, SlovakiagSimyvSouth Africa, Spain, Sweden, Switzerland,
Thailand, Togo, Trinidad and Tobago, Turkey, UK &adanbia.
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“Every year, hundreds of thousands of people dtedkbecause of the uncontrolled
proliferation of arms. It is undisputed that theegponsible trade in arms fuels human
rights violations, destabilisation, crime, terramisand conflict — with all its
multifaceted consequences such as displacementatisits of international
humanitarian law and poverty — thus being one eflilygest barriers to millions of
people ahchieving their human rights and developnogmortunities in peace and
security.”

Many countries spoke of the impacts the uncontadiems trade have had within their own
countries. Croatia referred to the direct effedtthe arms trade in fuelling conflict:

“Aware of the threat posed by uncontrolled armsldrgparticularly in light of the
experience of the war it emerged from and the &ffe€ the war on its society at
large, the Republic of Croatia supports a univetsghlly binding instrument to
regulate conventional arms in all aspects.”

States that are major arms producers have expréssedupport for the establishment of an
ATT. Brazil, as one of the world’s significant exger of arms, stated:

“Brazil has been actively engaged in the discussimyarding a possible legally-
binding instrument related to the trade in convardl arms, based on its concerns in
relation to the negative human and material cormecpl of the uncontrolled
circulation and illicit trade of such weapons.”

States that are not producers, manufacturers arexp of conventional arms also support an
ATT. Liberia, for example, recounted that:

“Liberia’s position to support an Arms Trade Tre&ynformed by its recent history
of more than 25 years of armed violence...The armas urs this violent crisis which
eventually engulfed the Mano River Basin countdekiberia, Sierra Leone, Guinea
and later Céte d’lvoire were not produced in ouurdoy. Yet, they were easily
available even to children as young as 8 years old”

Malawi noted the destabilising effects of the atrasle by regional neighbours within its own
borders:

“Malawi, though a peaceful country continues toarignce an increase in small arms
related crime. Malawi’'s geographical position bongg countries that are suffering
significantly under the effects of small arms aigtitt weapons, make it a prime target

* See also, for example, submissions from: BosniaHerzegovina, Cuba, Denmark, Finland, Canada,
Costa Rica, Djibouti, Fiji, Liechtenstein, Hungatgeland, Italy, Japan, Kenya, Liberia, Lithuania,

Luxembourg, Malawi, Mauritius, Mexico, Netherlandsigeria, Norway, Paraguay, Peru, Poland,
Portugal, Senegal, Slovakia, Slovenia, South Afr8ain, Togo and Trinidad and Tobago.
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for use and transit routes for arms traffickinghnét subsequent risk that arms would
be diverted...This means that much needed developamhpoverty reduction will
continue to be undermined by crime, insecurity erudease the potential for violent
conflict over resources.”

Other states noted the threat the arms trade poséir fragile economic infrastructures.
Fiji voiced its support for the ATT as an essertial to help sustainable development:

“Fiji supports the call for a comprehensive GloBais Trade Treaty and agree that
the irresponsible and poorly regulated trade insarim developing economies like
ours, undermines all genuine efforts towards snabdé development.”

Trinidad and Tobago agreed that small states dresable:

“Trinidad and Tobago is a non-producer of firearamsl the prevalence of firearms
can only be attributed to the trans-shipment a@iwioccasioned by the phenomenon
of illegal diversion...Trinidad and Tobago is fullyognizant of the deleterious
potential of the illicit movement of small arms ardht weapons, among
these...adverse effects on youth-at-risk...fragmematioof communities;
compromises to personal, domestic and regionalrisgcthe fuelling of the drug
trade...”

It is clear from the content of the submissiong thaignificant majority and diverse range of
states believe that the irresponsible transferamiventional arms is now a pressing global
concern that must be addressdthere is considerable state support for establiskffective

® See, for example, submissions from: Albania (“Aisabelieves that the spread and misuse of
conventional arms represents an international igkaé is preoccupying the whole international
community.”), Australia (“...irresponsible or illictransfer of conventional arms ...is of such a grave
and pressing concern that this can only be adelguaderessed through the establishment of a legally
binding, multilateral treaty.”), Canada (“The inasing globalization of the illicit international ras
trade, and the lack of effective controls to stpmind the consequent deleterious effects on sadtia
development prospects, have raised a compellingnaggt in favour of a global system of controls that
will comprehensively regulate all aspects of thégle.”), Costa Rica (“The arms trade has a devagtat
effect with more than 45 million people being afét every year by the consequences of war.”),
Cyprus (“Cyprus supports the adoption of an intéomal treaty to fight the illicit trade of arms..,”)
Ecuador (“Ecuador also believes that states shbe#t in mind that the adoption of an arms trade
treaty would represent a significant global seguaitd confidence-building measure.”), Finland (‘§hi
support [for the idea of an ATT] was based on ammviction that there is a humanitarian urgency for
better regulation of the legal arms trade at treball level.”), France (“...it is essential to edistb
common rules or principles on the internationabéran conventional arms as a priority security
challenge...”), Georgia (“Further development of dfeaive and strong control mechanism of the
international arms transfers is one of the prirciplriorities of the international community.”),
Germany (“Germany believes that the unregulated wwbntrolled spread of conventional arms and
ammunition poses a pressing task.”), Hungary (“Humpattaches great importance to addressing the
irresponsible and illegal forms of arms trade.”griga (“The need to effectively control conventional
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common international standards for the import, expand transfers of arms and a
comprehensive and legally binding internationafrimeent regulating the arms trade.

The need to close existing gaps and loopholes

Many states are cognisant of the enormous stepsntat the national, regional and
multilateral level since the early 1990's toward®ating guidelines and principles on
transfers of conventional aridespite this progress, gaps and weaknesses rémaire
majority of these arms transfer control systemsdckwbften fail to fully reflect the obligations
that states have under international law.

This piecemeal approach is not sufficient for tReative regulation of the globalised arms
trade. Several states drew attention to the feat e arms industry operates in a global
context, with weapons assembled with components faoound the worl8.For example,
Spain noted that “...components are produced andrdsd in different countries and the
final manufacture is frequently delocalized. Howetree diversity of control levels makes it
difficult to comprehensively address illicit andgsponsible transfers globally.”

The existence of major loopholes in existing armegutations allows the supply of
conventional weapons, munitions and their companembe diverted to unauthorised users

arms...is extremely urgent...”), New Zealand (“New Zewl believes that there is a growing need to
consolidate into a single comprehensive legallydisig instrument pre-existing controls over the
international arms trade...”), Samoa (“The developnwdrthe treaty is a timely initiative...”), Spain
(“...the international community should make an dffir establish an effective and legally binding
control on arms trade.”), Turkey (“A unified respenby all states is what is needed...”) and UK (“A
failure to address the existing gaps in the cordgfdhis international trade would be a failuretage
responsibility for the arms we allow to be tradetbiand out of our states or by our citizens.”).

® See, for example, submissions from: Argentina, téalia, Austria, Belgium, Bosnia and
Herzegovina, Brazil, Canada, Costa Rica, Cyprusbdpii, Ecuador, El Salvador, Estonia, Fiji,
Finland, France, Georgia, Germany, Hungary, Irelaitdly, Kenya, Latvia, Liberia, Lithuania,
Macedonia, Malawi, Malta, Mauritius, Mexico, Netlards, New Zealand, Niger, Pakistan, Paraguay,
Peru, Poland, Portugal, Slovakia, Slovenia, Sodtltd, Spain, Sweden, Switzerland, UK and Zambia.
" See, for example, submissions from: Canada (“Wee dearly made progress in addressing key
areas of concerns...But gaps remain. Most notabéyethare a significant number of states that are not
party to any regional or multilateral arms transfentrol agreements.”), Fiji (“There are a sigrafit
number of states that are not party to any regionahulti-lateral arms transfer control agreement.”
Lithuania (“Current instruments and agreements...coither all aspects of the arms trade, nor in a
sufficient or geographically wide manner.”) and WP€fThere are various initiatives, both regionatlan
global...However, in almost every case, there isctofathat weakens therthey are non-binding.”).

¥ See, for example, submissions from: Liberia (“Gitbe international nature of the arms trade, there
is a need for an international, comprehensive eartsparent framework for all states to conform)to.”
Mauritius (“...given the complex nature of the armade in an increasingly globalised environment,
there is a need for an international, comprehereinaktransparent framework for all states to folfpw
and Nigeria (“In the face of an arms industry tbpérates globally, national or regional export oaint
systems have become ineffective in controllingiilliransfers of conventional arms.”).
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and embargoed destinations, as well as to partieaching international law in armed
conflict, and to those who use them to flagranilylate human rights. This is a matter of
concern for many statésThis situation is exacerbated by the fact thataficstates are party
to such agreements and guidelines, there are gapb®@eonsistencies in their provisions, they
are often not implemented in national law and ifraplemented are poorly enforced.

For many states, the absence of commonly agreed tawregulate the international

conventional arms trade and the existence of insmmies and exploitable loopholes are
key reasons for an ATT. Closing these loopholesarsuring that all legitimate transfers are
carried out from the same standard elaboratedciongrehensive legally binding instrument
is expressed as being in the interest of all stites

UN Resolution 61/89 maintains as its underlyingddbat the gap between irresponsible and
illegal transfers of conventional arms should beset so that all irresponsible transfers are
prohibited by stateS.As Australia noted, rather than “creating resimits in any state’s

° See, for example, submissions from: Ecuador (‘Gireent diversity of standards, at the national and
international levels, for controlling the productjdrade and transfer of arms demonstrates the foeed
universal, binding international standards thatunex states to observe a unified regulatory
framework...”), Mexico (“All of these examples [exisf instruments] are isolated efforts. Each one
establishes different levels of obligations, referdifferent types of arms, circumstances or stibje
and sometimes covers different regions of the woflde international community has not so far
managed to come up with an effective universal esystor monitoring transfers of weapons.”),
Mauritius (“Though a number of principles regulagtiarms transfers exist in legally binding sub
regional, regional and international agreemengislative gaps remain a source of major concern to
member states.”) and Turkey (“An ATT should not ftichor diminish the importance of the existing
document. On the contrary, the aim is to providegally binding instrument that would complement
and strengthen the ongoing efforts and existingrunsents. [An] ATT would bring universal
standards...”).

9 See, for example, submission from: Austria (“Ofgsithe loopholes...should therefore be in the
fundamental interest of all states.”), Greece (lndommon international standards will contribtge
the elimination of loopholes and discrepancieshin field of implementation.”), Macedonia (“...there
is a need for a global instrument, which will onedmand achieve universalization and on the other
cover the existing gaps.”) and Malawi (“...many oésk regional agreements are non-legally binding
on states, and often contain weaknesses and loephbht enable irresponsible and unwelcome
transfers of weapons to the African continent totcwe.”).

' The need to close this gap between irresponsitdeiliegal transfers was raised by a number of
states in their submissions. See, for example, mdions from: Mexico (“The aim of a legally binding
instrument to regulate the arms trade must be e@gemt illicit trafficking in and irresponsible salef
arms.”), Morocco (“Establishment of a clear distion between the legal arms trade, to which
Governments have a right, and the illicit tradé¢hese arms, the prohibition of which must be exglyes
stated and strengthened...”), Nigeria (“By estabtigha precise, harmonized normative framework for
state behaviour in the international arms markeg, dctivities of illicit arms brokers, exportersdan
importers in destabilizing poor and weak statesubh armed conflicts and violent or organized crime
would be controlled.”), Peru (“There is an ever-nthg gap between transactions conducted under
legal controls and those part of the illegal tradghe adoption of resolution 61/89 is an essential
milestone on that road which will allow the necegsaeasures to be taken to slow the illegal arms
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legitimate interest in producing, transferring agairing conventional arms, an effective
Arms Trade Treaty will facilitate responsible artransfers by raising barriers against illicit
proliferation”. This reflects the view of many satwho recognise the need for a consistent
and responsible global approath. This objective, as some states expressed, must be
achieved through a transparent framework. For el@nfpanada believes “that an Arms
Trade Treaty will provide a transparent framewofkuaiversally applicable standards for
States to follow”. Australia stated that “in order be effective, an Arms Trade Treaty
requires a level of public transparency...” The DR@ed in its submission that “...the
international nature of arms trading...calls for anpoehensive and transparent international
system”.

An ATT should be consistent with Article 51 of theJN Charter

Over half of the submissions expressed the viewahaATT must be consistent with Article
51 of the UN Charter, which reflects the inhereght to self-defence and acknowledge that
states may lawfully acquire legitimate arms fof-gelfence and security needs in accordance
with international law and standardsEqually, many states considered that an ATT shoul
not curtail the capacity of all states to transiieiport and export and retain conventional arms

trade and support the producers of such goods enettercise of greater control over their final
destination.”), Samoa (“There are important stdpsady in place towards regulating ‘illicit’ trade
weapons but equally important is the developmera gfrecise and normative framework for ‘licit’
trade in conventional arms whose principles anaathjes are incorporated in the new Arms Trade
Treaty.”) and Thailand (“...Thailand supports thead# setting a common standard and practice at the
global level to control arms transfers, in partiguthe irresponsible or illicit international trées of
conventional arms and their parts...”).

12 See, for example, submissions from: Fiji (“There a significant number of states that are notypart
to any regional or multi-lateral arms transfer cohtigreement. A uniform global framework for such
control is therefore a pressing priority.”), Hungdf'...some documents have a regional approach,
hence they are not universal, and their membergmigins limited.”), Indonesia (“The lack of global
instruments on conventional weapons and small amnas lights weapons...indicates that there is a
need for a universal, non-discriminatory and madétally negotiated instrument...”), Liberia (“...there
remain serious gaps in international controls @& #nms trade and variability in implementation of
existing agreements. Given the international matof the arms trade, there is a need for an
international, comprehensive and transparent frasmiefor all states to conform to.”), Nigeria (“lhe
face of an arms industry that operates globallyjonal or regional export control systems have
become ineffective in controlling illicit transferd conventional arms.”) and Trinidad and Tobago
(“...it is as a consequence of ...limitations and gapshe international regime that Trinidad and
Tobago views the proposal of an Arms Trade Treaty positive development.”).

¥ Some 57 submissions raised this. See submissions fAlbania, Algeria, Argentina, Australia,
Austria, Bangladesh, Bolivia, Bosnia and HerzegayiBrazil, Bulgaria, Canada, Colombia, Cuba,
Cyprus, Czech Republic, Denmark, Djibouti, EcuadBgypt, Estonia, Fiji, France, Germany,
Hungary, India, Indonesia, Ireland, Italy, Latvidjthuania, Luxembourg, Malta, Mauritius,
Netherlands, New Zealand, Norway, Pakistan, Pasadgealand, Portugal, Romania, Senegal, Serbia,
Slovakia, South Africa, Spain, Sweden, Thailandkéy, UK and Zambia.
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for legitimate security and self-defence requirets&h The submissions also expressed the
firm belief that those states that wish to do sousth be able to develop their own defence
manufacturing capabilities to meet their own legitte defence needs and lawful expbtts.

The view expressed by states that the objectivenoATT should not conflict with states’

rights to self-defence and legitimate conventia@rahs production and trade in recognition of
Article 51 will need to be incorporated into an A&longside a recognition of other equally
important obligations of states under the UN Chgftm example, Articles 1 and 55 relating
to the principles and purposes of the UN and usblerespect for human rights and
fundamental freedoms). States, in their overwhejmsupport for UN Resolution 61/89

reaffirmed their respect for international law aofN Charter obligations, making them

important benchmarks for an ATT.

An ATT based on existing international law

Some states expressly noted that for an ATT to ffexteve it must be based on states’
existing obligations under international law. Example, as Costa Rica noted, in order for
an ATT to be effective it must be based on the ‘elamrpus of responsibilities assumed by
states” under international law, including the UNa@er, respect for human rights and
humanitarian law, and sustainable developmenthéinview of Canada and others, “states
must be aware of, understand and adhere to thistirextreaty obligations and customary
international law™® In Argentina’s opinion “...there is a need for altitateral instrument
that may identify common global standards so afatilitate a common understanding of
which factors and circumstances must be takenaotount by the states when evaluating the
authorizations of transfers of conventional weapamsorder to prevent their diversion to
users or uses not authorized by the existing iate@mal law.” New Zealand believes that
“there is a growing need to consolidate into a lsingomprehensive legally binding
instrument pre-existing controls over the interoradil arms trade, both legally and non-legally
binding”.

4 See submissions from: Algeria, Brazil, Bosnia &tedzegovina, Colombia, Cyprus, Fiji, Indonesia,
Italy, Indonesia New Zealand, Romania, Pakistanldikd

15 See, for example, submissions from: Indonesiaafé8t right to participate in the legitimate
international defence trade and industry shouldpkmected.”), Turkey (“...the Treaty should not
undermine legal production and legal trade thaaisied out in order to meet legitimate securitd an
self-defence needs of states.”) and UK (“Statethefy wish, are able to participate in the legitena
international defence trade...”).

16 See, for example, submissions from: Niger (“An sutrade treaty cannot be effective unless it relies
on the obligations incumbent on states under iateynal law.”), Switzerland (“Existing obligations
under international law should not be underminedabyATT.”) and Trinidad and Tobago (“We,
however, recognise that the ATT would not imposeoapletely new legal framework on state
behaviour but would provide greater certainty tsgmg rules of international law through the fofe

a binding worldwide agreement.”).
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States have legal obligations that must be meludimg the duty of states to ensure that the
legitimate trade and production of arms does netefoviolations of international law and
human rights. As South Africa stated, “While statese an undisputable right to acquire
conventional weapons for self-defence and law eefoent purposes, they also have a
responsibility to do everything in their power tasare that arms transferred by them are not
used to violate human rights, to undermine devetognor to commit acts of terrorism.”
Sweden noted that “manufacturing and exporting rofisaplace heavy responsibilities on
States, such as the strict observance of interradtitaw, including human rights and
humanitarian law.”

A number of states emphasized the point that véml&TT should be its own legally binding
treaty to regulate transfers of conventional armarn independent manner, it should clarify,
with respect to application to international armansfers, commitments already assumed by
states, inter alia under the UN Charter, the Geneva Conventions of91%he two
International Covenants on human rights, and otheely supported principles of customary
international law, such as those set out in theltiBrnational Law Commission’s Articles on
Responsibility of States for Internationally WronbgActs (Articles on State Responsibility)
as well as other emerging norms for arms transfers.

It is also recognised by states, as in UN Resaludity89, that the primary responsibility for
the establishment and implementation of an effecawd responsible system to control
international sales and transfers of conventionasarests with staté& For example, Brazil
noted, “...the application and enforcement of costmler transactions in such weapons and
ammunition is a responsibility of States”. Israted that it “supports the imposition by
states of strong and responsible controls on thgoiitn export and transfers of arms” and
“such sales and transfers of arms should be cawigdwith the utmost prudence and
responsibility in order to prevent that such aringl their way to the hands of irresponsible
recipients and end-users, be it states or non-gthoes.”

States’ View on Assessing the Feasibility, ScopedaRarameters of an ATT

FEASIBILITY

" See, for example, submissions from: Albania (“Welidve that [an] ATT should take into
consideration all obligations and/or engagement& #il the United Nations member states have
undertaken in such instruments including but noited to: the Geneva Conventions, the two Human
Rights Covenants as well as the principles estadalisn the International Law Commission’s Articles
on Responsibility of States for Internationally Wgbul Acts.”), Hungary (“While the new ATT could
and should draw upon these instruments it shouléddmpted so as to regulate these matters in an
authentic and independent manner”.), Panama (fihportant to emphasize that such an international
instrument would not establish a new set of stadglbut rather would reinforce existing principlds o
international law.”) and Switzerland (“Existing @dtions under international law should not be
undermined by an ATT.").

18 See, for example, submissions from: ArgentinazBr Colombia, and South Africa.
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There is significant and diverse global will to ate an ATT. For some 21 states, the
significant level of initial support for UN Resoloih 61/89 was noted as a clear demonstration
of the feasibility of an ATT? As Malta stated “the overwhelming membership &f thnited
Nations which sponsored, co-sponsored and suppbifi&A resolution 61/89 is in itself a
tangible proof that the majority of countries bedien the feasibility of achieving a legally
binding instrument of an Arms Trade Treaty.” Pogiuglso affirmed its belief that an ATT is

a feasible goal noting that the “approval of resolu 61/89...revealed a very significant
critical mass of states from all regions of the iawilling to take the first steps towards a
legally binding Arms Trade Treaty.”

Another one of the main reasons given by statethiofeasibility of an ATT is that numerous
initiatives and mechanisms already exist at thermational, multilateral, regional, and sub
regional levels?® States believe that the existence of these agrésmand guidelines
demonstrates the achievability of common conveatianms trade agreements or principles
and is a testament to the will of governments tgage in discussions on transfer contfols.

It is further stated that the conclusion of thesmerous regional and multilateral agreements
over the past decade reflects a growing realisatian the problem of conventional arms
proliferation can only be effectively addresseatiyh collaboration among states based upon
their existing international obligatiod$From these various documents and guidelines, a
solid foundation of fundamental principles exist®ni which to agree on common
international standardd The ATT will build on this foundation.

19 See, for example submissions from: Bulgaria, Bosmid Herzegovina, Bolivia, Canada, Denmark,
Djibouti, Ecuador, Hungary, Kenya, Latvia, MalawMalta, Mauritius, Netherlands, Portugal,
Slovakia, Spain, South Africa, Sweden, Thailand Zadhbia.

2 See Appendix Il for a complete list of existindemational, multilateral, regional and sub-regiona
agreements, standards and guidelines mentionethteg sn their submissions.

I See submissions from: Australia (“The principlésesponsible arms transfers are not new: they are
contained within the WMD export control regimeswhich many states adhere and have underpinned
a number of binding UN Security Council ResolutipsArgentina (“The existence of these
instruments sheds a positive light on the feagjbitif a legally binding international system...”),
Austria (“These relevant initiatives underline tfeasibility of a future ATT and provide for a
patchwork basis that should be diligently and systiically assessed...”), and Mexico (“As diverse in
nature as they may be, the existing instrumenteatethe aim and intention of the international
community to regulate and establish controls okierarms trade.”). See also, for example, submission
from: Burkina Faso, Djibouti, Lithuania and Switlzard.

22 See, for example, submissions from: Canada, Ecu&ddSalvador, Georgia, Liechtenstein, Niger
and Slovakia.

8 See, for example, submissions from: Colombia (“Téwsibility of the arms trade treaty is ensured
by its subject matter, which has already been atdd by the relevant regional, sub regional,
multilateral and international instruments thatyide a solid basis for the negotiation of an arrade
treaty.”) Lithuania (“Current instruments and agneat represent vital building blocks for an arms
trade control regime”), Ireland (“...the existing nge of international and regional
instruments...provides a solid basis for the elalimmabf an effective, comprehensive, international
instrument.”) and Zambia (“...[an ATT] would consdi# existing arms transfer principles...”). See
also submissions from: Belgium, Bosnia and Herzagg\Brazil, Bulgaria, Canada, Costa Rica, Czech
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Some states recommended that the GGE first mak# eofnpilation of all the international
instruments that directly or indirectly have apgtion to transfers of conventional arms
whether they are legally binding or not or adomtthe sub regional, regional, multilateral or
global level. The GGE could then make a deternomatif the commonalities to gain an
overview of widely accepted existing key principtés

A further indicator as to the feasibility of an ATd that to date, the process towards an ATT
has been notable for its inclusiven&ssThis is demonstrated by the active involvemera of
diverse number of states, including several majorsgporoducers and states that are neither
arms producers nor suppliers, as well as parliaanams, NGOs and civil society. As the
Netherlands noted in its submission, the feasjbidt an ATT is enhanced because “civil
society organisations and the defence industry amymnations are supportive of this
initiative.”

Challenges

The challenges of moving forward towards a globah#& Trade Treaty are also recognised in
a number of the submissions. China, for exampleressed “the necessity to negotiate a
specific treaty...needs to be discussed in a compsede and cautious way by the
international community.” States noted that thecesss of the ATT process is highly
dependent on the political will of all states, imihg the major exporters, to constructively
engage in this endeavatir As the UK pointed out, there must be the wilkdfwide range of
states to enter genuinely into and conclude a regot on an instrument which meets their
needs and the needs of states approaching thefisgua different perspective, i.e. the needs
of customers and suppliers.” Many states recogthiaewhile it will not be a simple task,
there is significant will to achieve a universaaty that ensures that all transactions involving
conventional arms are subject to a prior assessofieisk >’

Republic, Ecuador, Estonia, Fiji, Finland, Germalag)and, Ireland, Jamaica, Latvia, Liberia, Malawi
Netherlands, Norway, Paraguay, Portugal, Slovéiajin, Sweden, Thailand, and UK.

4 See, for example, submissions from: Argentina,tdaisFrance and UK.

% For example, while the UN Secretary General has lwensulting with all UN member states on the
possible content of an ATT to which an unpreced&ni@mber of states responded, a parallel “Peoples
Consultation” process was undertaken in over 50nt@s around the world to give people and
communities a forum to demand that their governsigaite swift action for tough international arms
controls.

%6 gee, for example, submissions from: Austria, Aalisty Bosnia and Herzegovina, and Luxembourg.

" See, for example, submissions from: New ZealaBtiaes need to be encouraged to be ambitious in
their expectations of an arms trade treaty whichrk&/an their broader interests for peace and
security.”), Argentina, Austria, Bosnia and Herzeiga, Bulgaria, Canada, Denmark, Ecuador,
Thailand and Zambia.
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One state, Venezuela, expressly stated that it doesupport the initiative for an ATT
considering that the focus should be on “greatértsf to achieve essential goals such as
nuclear disarmament and elimination of the othéggrries of weapons of mass destruction.”

The United States of America (USA) did not provide UN Secretary-General with its views
but has stated that “the United States has tak@maipled stance against supporting an ATT
— not because we do not support the reductioricit &wrms transfers, but because we do not
believe an international treaty is the right instant to achieve that goaf®The USA
believes that to be effective, a system for colitglthe transfer of conventional arms would
have to include, at a minimum, a number of requinets, including, for example, written
authorization (i.e. a license) for all export amdKering activities and senior level decisions
on all arms transfer policies to ensure all expants consistent with UN embargos and
international commitments. Although such measuressamilar to what many states would
also like within an ATT, the current USA Adminigicn takes the view that “many countries
would be either unable or unwilling to implementisuigorous controls under an AT?.
The USA is in a strong position to influence itgtpar states within such forums as the
Wassenaar Arrangeméhtand the Organization for Security and CooperaiiorEurope
(OSCETJ" to form a powerful alliance to strengthen statetional export and import controls
including through the establishment of an inteora treaty with common standards
obliging all states to do so. Instead, the USA sgtgjthat “each government should examine
its existing arms transfer laws, regulations, antices and take the necessary measures to
strengthen then® without providing its views on possible commonesgt standards.

India’s view is that it remains to be convincedttha ATT would provide a commonly agreed
standard that would enhance the level of care esaztdy states in the transfer of arms. India
is “not convinced that it is the absence of commoternational standards on trade in
conventional arms alone that results in irrespdesibillicit trade. Nor is the easy access that
non-state actors, especially terrorists, continaeehjoy to weapons, ammunition and
explosives attributable solely to the absence ocbraprehensive, legally binding instrument
establishing such international standards.” Thisléarly a minority view. The majority of
states believe that while the absence of an ATmoisthe sole reason for easy access to
conventional arms, the existence of a strong amgpoehensive ATT will greatly reduce the

2 US Department of State response to US Coalitiottet.@o the State Department: Assessing the
I;geasibility, Scope and Parameters of an Arms Tiadaty dated 12 April 2007.

Ibid.
% The Wassenaar Arrangement on Export Controls fmmv@ntional Arms and Dual-Use Goods and
Technologies (Wassenaar Arrangement) was establishE996 “in order to contribute to regional and
international security and stability, by promotitngnsparency and greater responsibility in trasstér
conventional arms and dual-use goods and techmaptiius preventing destabilising accumulations”.
There are currently 40 participating states, incigdhe USA.
31 The Organization for Security and Co-operation Horope (OSCE) is a regional security
organization with 56 member states from Europe t@eAsia and North America.
$24US Position on Arms Trade Treaty”, PM Press Gnoinlg 14 May 2007.
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likelihood of conventional arms ending up in thendis of irresponsible end-users and help
prevent such a destructive and negative trade.

India further believes that an ATT is “premature@tahat other efforts, such as the UN
Program of Action to Prevent, Combat and Eraditt@dllicit in Small Arms and Light
Weapons in All Its Aspects (UN Programme of Actiost)ould be focused on instead. Egypt
believes that any mechanism should be limiteditmtitrafficking and that guidance should
be taken from the “successful experience of theddiNations Programme to combat illicit
trade in small arms and light weapons in regulattiage in conventional arms through a
politically binding document, but not necessarilggally binding convention.” The Russian
Federation’s view is that “the focus of arms comvork must be efforts to combat illegal
arms transfers” and believes that the UN Prograwidetion was the right approach,
despite noting that disagreements among states indiffecult to achieve significant
outcomes. Neither the Russian nor the Egyptian mdoms make it clear how states are to
address the illicit trade in conventional arms withfirst defining what is legal and in line
with states’ existing obligations under internatiblaw.

Cuba expressed its concern that the treaty is pallgnan opportunity to “globalize the
narrow national agendas of any state with the dirmposing national or regional doctrines,
concepts and philosophies for political reasonsutrof imperial desires”, expressing doubts
that legally binding criteria can be achieved gitka potential for subjective criteria-based
assessment. Pakistan raised the need for baladcigsazoncern that an “arms treaty which
addresses the transfer of arms but not their dpu@tat, production and deployment will be
internationally inequitable against countries whai not themselves produce conventional
armaments.”

These challenges and concerns raised by a smabartuai states primarily stem from the

need to consider the various means available tceaddllegal and irresponsible conventional
arms transfers as well as the roles of interestetieg, including legitimate participants in the

international conventional arms trade and majoogtipg states. But clearly these challenges
are not insurmountable because an objective, ledalding, criteria-based assessment
system based on international norms would pernsipapsible transfers. This has already
been recognised as both a necessary and achiebttive by a majority of states.

What states are saying:

% See, for example, submission from: Nigeria (“Byabtishing a precise, harmonized normative
framework for state behaviour in the internatioaehs market, the activities of illicit arms brokers
exporters and importers in destabilising [statespul be controlled”.). See also, for example,
submissions from: Argentina, Australia, Austria,sSB@ and Herzegovina, Brazil, Bulgaria, Burkina
Faso, Canada, Colombia, Croatia, Denmark, CzechiliiepEcuador, Estonia, Fiji, Hungary, Iceland,
Italy, Kenya, Liberia, Liechtenstein, Malawi, Malthletherlands, New Zealand, Paraguay, Samoa,
Slovakia and South Africa.
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Feasibility
* The significant level of initial support for UN Rastion 61/89 is a clear
demonstration of states’ belief in the feasibibfyan ATT,;
 The numerous existing initiatives and mechanismgapéng to the control of
conventional arms transfers already existing at ithternational, multilateral,
regional, and sub regional levels cover a majooitystates and demonstrate that
more consistent, universally applicable commongppies can be agreed,;

* The solid foundation exists in international lawrr which to agree on comman
international standards for responsible transféec®oventional arms;

* There is a realization that the problem of irregiole transfers of conventiona
arms in global markets can only be effectively added through collaboration
among States and the creation of a legally-bindimgtrument with common
standards;

» A key challenge will be to ensure that states nad@intheir genuine political will tg
achieve an effective ATT in the interests of alites, hence the need to deepen
common understanding of the issues;

» The process towards an ATT must remain open, temesp and inclusive
(especially including major conventional arms maetirers and exporters).

SCOPE

The two main issues that need to be defined insttepe of an ATT are the types of
conventional arms and the types of transfers tocdwered under the definition of “import,

export and transfer of conventional arms”. To Heaive, an ATT must cover the broadest
range of conventional arms possible and the broatédition of international transfers in

the generic sense of the word. This is the vield by the majority of states in their

submissions.

Types of conventional arms covered by an ATT

A majority of state®elieve that an ATT must cover “all conventionalawens,®'such as, but
not limited to:

- Small arms and light weapons;
- Man Portable Air Defence Systems (MANPADS);

% Some 57 of the 92 submissions analysed stated itiikiding: Albania, Austria, Bangladesh,
Belgium, Bosnia and Herzegovina, Bulgaria, Burkii@so, Canada, Chile, Colombia, Costa Rica, Cote
d’lvoire, Croatia, Cuba, Cyprus, Czech Republicndark, Djibouti, Estonia, Fiji, Finland, Georgia,
Germany, Greece, Hungary, Iceland, Ireland, Itdmaica, Japan, Kenya, Korea Latvia, Liberia,
Luxembourg, Macedonia, Malawi, Malta, Mexico, Moto¢ the Netherlands, New Zealand, Niger,
Norway, Paraguay, Peru, Poland, Portugal, Rom&saggal, Slovakia, South Africa, Spain, Sweden,
Togo, UK and Zambia.
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- Main battle tanks;

- Armoured fighting vehicles;

- Combat aircraft;

- Warships and conventionally armed missiles;
- Ammunition (including explosives);

- Parts and components.

The need to ensure a comprehensive weapons andianargontrol list is a normal practice
among most states. Ensuring a similar comprehefisivior an ATT is an area of suggested
focus for the GGE. To avoid legal and technicatartainties and for simplicity’s sake, the
use of existing multilateral and national contistd is widely suggested by states as the best
way to create a comprehensive and detailed listpplicable arms for an ATT. Numerous
states recommend adopting the categories of caowahtarms established in the UN
Register of Conventional Arnisas a starting point but note that this by itsetiuld be
inadequate. Many states suggest that the veryeldhmtimber of categories covered by the UN
Register should be expanded to include all typesarfventional arms components and
ammunition, and small arms and light weapons. ‘&kterl would ensure consistency with the
UN Programme of Action, the International Tracingstrument® and the UN Firearms
Protocol’” The Wassenaar Arrangement Munitions List andBhepean Union (EU) Code
of Conduct® Military List are also suggested as providing moeenprehensive and precise
specifications®®* The GGE should consider recommending that the desia list of
conventional weapons, munitions and componentadieded in the ATT.

Dual use items and arms manufacturing equipment antechnology

% The UN Register of Conventional Arms was establishy UN General Assembly resolution 46/36

L in 1991. The Register comprises seven categofiggjor conventional arms, namely, battle tanks,
armoured combat vehicles, large-calibre artillgrstems, combat aircraft, attack helicopters, washi
(including submarines) as well as missiles and ifeisunchers.

% International Instrument to Enable States to lifiersind Trace, in a Timely and Reliable Manner,
lllicit Small Arms and Light Weapons, adopted by tdN General Assembly on 8 December 2005
(International Tracing Instrument).

7 Protocol against the lllicit Manufacturing of arfrafficking in Firearms, Their Parts and
Components and Ammunition, supplementing the UnNadions Convention against Transnational
Organized Crime, adopted by the UN General Assemibl$ June 2001 (UN Firearms Protocol).

% The European Union (EU) Code of Conduct for Armpdits (EU Code of Conduct) was agreed to
in May 1998 and seeks to create "high common stdstidor all EU members to use when making
arms export decisions and to increase transpai@Enoyg EU states on all conventional arms exports.
% See, for example, submissions from: Australiageftina, Austria, Brazil, Croatia, Cyprus,
Denmark, El Salvador, Finland, France, Germany,ddmy Estonia, Fiji, Finland, France, Germany,
Hungary, Ireland, Italy, Japan, Kenya, Latvia, lribeLithuania, Macedonia, Malawi, Malta, Mexico,
New Zealand, Paraguay, Peru, Poland, Portugal, Ram&erbia, Slovakia, Slovenia, South Africa,
Spain, Sweden, Switzerland, Thailand, UK and Zambia
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For a comprehensive and effective ATT, all compts@ntended for weapons and munitions
systems and other military and security equipmbotkl be subject to strict transfer controls
and included within the scope of conventional aoogered by the treaty. There is a clear
recognition by a number of states that the tradedual use components supplied for
conventional arms is a major part of the globalsatrade, and without the inclusion of these
items within the scope of an ATT there would beignificant gap. Transfers of dual-use
technologies, components and materials are alreawtyolled under a number of multilateral
agreements, including the Wassenaar Arrangemem, Mlissile Technology Control
Regime?® the Nuclear Suppliers Grodpthe Australia Group? the Chemical Weapons
Conventiof® and the EU Code of Conduct.

While some 13 stat&sexpressly stated the need for the inclusion of dea items intended
for military, security or policing purposes withilme scope of an ATT, a near equal number of
states indicated that this is an area for furtfmrsideration by the GGE. As noted by
Hungary, “given the fact that dual-use items (whioetm be used for both civil and military
purposes) could have relevance to [the] converitiamas trade the possibility of looking into
this matter should not be ruled out.” One StategzBr expressly felt that dual use items
should not be included as its “inclusion may causelue negative impact on civilian
applications of such dual use and technologies.”

The inclusion of licensed production, manufacturieguipment and technology are also
iIssues raised by states in their submissions. t8tessspecifically raised these issues as ones
that should be discussed further by the G&Ehile some 42 states expressed that an ATT
should cover aspects of these areas as*{vell.

“*The Missile Technology Control Regime (MTCR) wastablished in 1987. It is an informal and
voluntary association of countries “which share ¢foals of non-proliferation of unmanned delivery
systems capable of delivering weapons of mass wi¢istn, and which seek to coordinate national
export licensing efforts aimed at preventing th@ioliferation.” There are currently 34 participafin
countries.

“1 The Nuclear Suppliers Group (NSG) is a group oflear supplier countries which “seeks to
contribute to the non-proliferation of nuclear weag through the implementation of guidelines for
nuclear exports and nuclear related exports.” Thegecurrently 45 participating countries.

“2The Australia Group (AG) was established in 1988 & an informal forum of countries which,
through the harmonisation of export controls, “setk ensure that exports do not contribute to the
development of chemical or biological weapons.” fEhare currently 40 participating countries plus
the European Commission.

3 The Convention on the Prohibition of the Developm@roduction, Stockpiling and Use of

Chemical Weapons and on their Destruction (Chenwsadpons Convention) entered into force on 29
April 1997 and currently has 182 states parties.

4 See submissions from: Albania, Bangladesh, Burkiaso, Colombia, Cote d’Ivoire, Fiji, Liberia,
Netherlands, Niger, Paraguay, Peru, Togo and Zambia

5 See submissions from: Belgium, Bosnia and Herziego\Canada, Costa Rica, Hungary, Iceland,
Japan, Norway, South Africa. Sweden and UK.

6 See, for example, submissions from: Canada (“..téwnology to produce and maintain such
equipment and weapon parts are complex issues.d@apelieves that the GGE to be established
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The need to develop a way to ensure that new amulgimg technologies for conventional
arms are also covered without having to constaamiend the treaty is cited as an area of
attention for the GGE® Italy suggested that a review mechanism could ree mossibility
within the treaty to ensure regular review of th&egories of arms included within the ATT.

Operational aspects of any proposed list
With respect to any proposed list of applicabiliithin an ATT, the new list will need to be

operational from an industry point of view as wafi for those officials who would be
responsible for implementing their obligations unde ATT.*® Common international

should consider these matters carefully...”), Finlgfithe inclusion of licensed production, export of
serves and maintenance as well as intangible gemnsf technology should be discussed.”), Germany
(“Furthermore, the issue of intangible transferseshnology as well as licensing need to be consite

in this context.”), Norway (“Also to be consideresl technology to produce and maintain such
equipment...and production technology.”), Spain (ti¢ same time, we shall consider the inclusion of
the technology and the pieces or components thaw dhe manufacture of such weapons in order to
avoid any possible loophole in the implementatibthe Treaty. This is a complex question to address
and therefore, the experts group shall pay speatiahtion to it.”) and Sweden (“The issue of whethe
intangible transfers of technology should be ineldidnerits consideration.”).

4" See, for example, submissions from: Albania (“tedbgy used for the production of conventional
arms”), Argentina (“technology associated with thmanufacture and repair of such armament”),
Austria (“manufacturing equipment as well as tedbgy’), Brazil (“production under license”),
Bulgaria (“production technology”), Burkina Faso gnufacturing technology), Colombia
(“manufacturing technology”), Croatia (“technolody’Czech Republic (“...manufacturing equipment
or relevant technology should also be included i scope of the ATT.”), Denmark (“license
production, and intangible transfers are importdaements”), Ecuador (“transfer of technology foe th
production of arms”), Estonia (“transfers of tecluyy”), France (“transfers of production capacity”)
Turkey (manufacturing technology), Greece (“intdotgitransfers”), Hungary (“technology”), Iceland
(“The treaty should cover technology transfersteglato the manufacture, maintenance and use of
conventional arms as well as production licensinglteland (“transfers of technology”), Italy
(“manufacturing technology”), Japan, (“exclusivehaologies related to arms production”), Kenya
(“transfer of technology for the manufacture of lsuweapons”), Latvia (“related technology”),
Lithuania (“The instrument may also cover...techn@ed), Malawi (“technology specifically
designed for the manufacture of such weapons”).tavétechnology specifically designed for the
manufacture of such weapons”), Morocco (“technadegiused for the manufacture of conventional
weapons”), Romania (“components for the manufactfrsuch weapons”) and UK (technology to
produce and maintain such equipment”). See aldim@sions from Bangladesh, Bosnia and
Herzegovina, Costa Rica, Cbte d'lvoire, Fiji, Jaraailiberia, Netherlands, Niger, Paraguay, Peru,
Portugal, Togo and Zambia.

8 See, for example, submissions from: Turkey (“Stateould pursue a comprehensive, flexible and a
forward-looking approach that would enable to adslrevolving situations due to technological
situations in the future.”), Australia and Cyprus.

9 France, for example, raised this concern.
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standards will need to be set out in a way thaasily understood by industry and those
responsible for regulating the conventional arraget®

Definition of “international transfers”

The range of activities that fall within the scopiean ATT must be clearly and precisely
defined in order for the instrument to be effectivEhere is broad consensus of the basic
types of international transfers that should béued within an ATT* These include:

- Imports;

- Exports and re-exports;

- Temporary imports and exports, re-exports;
- Transit/transshipment;

- Re-transfers.

Other more specific forms of international transtéard transactions cited by states for
inclusion in an ATT are

- Loans, gifts, temporary exports / imports for destaation or exhibition;
- Any other form of transfer of material goods ordit@r expertis€?

- Services and maintenante;

- Rental and conveyancé;

- Transfers of intangible asséfs:

- Brokered transaction.

0 See, for example, submissions from: France (“Tée fist will have to be: comprehensible and
operational from the point of view of industry ati® body responsible for arms control; clear to all
technically precise.”), Luxembourg: (“It should lirafted in intelligible and technically precise
language that is readable by persons in the ingusyrclients and by export control officials”) abdk
(“Whatever the scope of items to be included, cagerand controls will need to be set out in a way
which can be easily understood by industry andetliesponsible for regulating the arms trade.”)

1 See, for example, submissions from: Argentina, télis, Austria, Bosnia and Herzegovina,
Bulgaria, Burundi, DRC, Cbéte d’'lvoire, Georgia, €heRepublic, Ecuador, El Salvador, Netherlands,
Colombia, Switzerland (though not transshipmentpst& Rica, Croatia, Denmark, Estonia, Fiji,
Finland, France, Hungary, Ireland, Italy, Latvidhuania, Malawi, Malta, Mali, Mexico, Morocco and
Norway, Poland, Serbia, Seychelles, South Africagd’and Turkey.

%2 See, for example, submissions from: BangladestsnBoand Herzegovina, Czech Republic
(“technical assistance”), France and Malta, Mexieoland, Portugal (“technical assistance”), Serbia,
Spain, Sweden, UK, and Zambia.

%3 See, for example, submissions from: Hungary anthRd.

** Submission of Mexico.

°5 Submission of France.

%% See for example, the report and recommendatiotiseof/N Group of Governmental Experts on the
Prevention of lllicit Brokering of Small Arms anddht Weapons (GGE on Brokering of SALW),
A/62/163, 27 July 2007.
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The GGE should consider recommending that the lesiagEfinition of international transfer
be included in the ATT. As Poland noted, “omittinge of these transactions could create
loopholes that would be used to get round theyr&at

With respect to brokering, some 52 states felt thabust also be included as a form of
transfer or transaction within the scope of an AYAs Trinidad and Tobago stated “their
[arms brokers] activities remain largely unregufatey states, and even where national
regulations exist there are important gaps or lotgshthat make it possible for this lucrative
business to flourish.” Korea noted that “numeronsestigations suggest that brokering
activities play a key role in facilitating the dit transfer of arms to and from groups and
persons who cannot or will not acquire them throlegjal means”, emphasizing the “need to
control brokering activities in the field of contamal arms.” A number of states strongly
urged that the work of the GGE on Brokering of SrAains and Light Weapons (SALW) be

considered by the GGE and encompassed into itseport>®

A number of states also recommended that the ADlldhbe confined to transfers moving

from the territory of one state to that of anottserd therefore it ought to apply to all aspects
of the government-sanctioned trade in conventianals. This would include: state to state;
state to private end user; commercial sales; leasekloans and gifts or any other form of
transfer of material goods, or credit or expefiise.

On the issue of transfers to non-state armed grainessix submissions that specifically
raised this questiGhgenerally stated that there must be a prohibitiball arms transfers to

" See also, for example, New Zealand (“It would becial to ensure that no opportunities are
provided to states/weapons manufacturers/arms rde@exploit loopholes that might enable arms to
be trade illegally.”).

%8 See submissions from: Albania, Argentina, AusiraBosnia and Herzegovina, Bulgaria, Burkina
Faso, Colombia, Céte d’lvoire, Croatia, Czech Réipuljibouti, Denmark, DRC, Ecuador, Estonia,
Fiji, Finland, France, Georgia, Germany, Greecendduny, Iceland, Ireland, Italy, Jamaica, Latvia,
Liberia, Lithuania, Malawi, Mali, Malta, MauritiusMorocco, Netherlands, New Zealand, Niger,
Norway, Paraguay, Peru, Poland, Portugal, Koreand®ia, Senegal, Serbia, Seychelles, Slovakia,
South Africa, Spain, Sweden, and Trinidad and Tob&gypt also noted the importance of addressing
illicit brokering in its submission, stating: “Iisiimportant to address illicit brokering and follow
established international standards in this méatter.

¥ See, for example, submissions from: Argentina, tfalia, Bosnia and Herzegovina, Brazil, Costa
Rica, Finland (“The discussion on the concept akbring to be included in the Arms Trade Treaty
should not preclude possible results on the isauether relevant UN contexts.”), Germany, lItaly,
Malawi, Korea, Switzerland, and UK.

% See for example, submissions from: Argentina, Badegsh, Bosnia and Herzegovina, Burkina Faso,
Canada, Costa Rica, Céte d’lvoire, Estonia, Figri@any, Lithuania, Macedonia, Niger and Zambia.

¢ Submissions include: Liberia, Brazil (“The instrent must contain ...a clear prohibition of transfers
to unauthorized non-state actors.”), Turkey (“Thaimfocus of the ATT should be the prevention of
acquirement of arms and weapons by non-state dgtdsge also Cuba’s submission (“Cuba believes
that a conventional arms trade treaty will be dffeconly if it expressly prohibits transfers tometate
actors.”) and India (“It is generally acknowledgdeat [the] illicit trade in conventional arms
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armed groups, with the exception of those that“atghorized under international laW?.
The inclusion of a limited and clear exception loasgthin the parameters of existing
international law is potentially one way of addiegshe concerns of states that believe that
an ATT must prohibit transfers to non-state armexigs.

Exclusions from the definition of transfer

States agreed that an ATT should not apply to feasisnadewithin the territory of a state.
Furthermore, a number of submissions stated tha&Tah must not impose restrictions on
how arms may be acquired, held or used within ®'’stéerritory®® where other limitations of
international law and multilateral agreements alyeexist. It is also clear that an ATT must
allow for flexibility for states to facilitate tengpary export or import of certain goods, such as
antique or sporting or hunting firearms used intiegte activities. It should also respect the
legitimate interests of firearms owners, produeers retailer§?

What states are saying:

Scope
* An effective ATT should include “all” conventionatms;
* To be comprehensive states also suggested thesimlwf licensed production,
manufacturing equipment and technology for conesati arms;
 The list of conventional arms covered could be amlgamation of existing UN
Register of Conventional Arms, and Wassenaar ananiithry lists with additions td
include components, ammunition and small arms ghd Wweapons;
 To avoid creation of loopholes, the forms of trans$hould include the broadest
definition possible with a large majority of statespressing the view that it should
include: import, exports, re-export, temporary impp exports, re-exports,
transshipment, re-transfer. Other forms suggestetude: loans, gifts, temporary
exports/imports, services and maintenance and #ver éorm of transfer of material
good, credit or expertise;
» A majority of states believe that brokering actestor brokered transactions should|be

contributes to its wanton dissemination to nonestattors and becomes an instrument in perpetrating
armed violence by organized criminals or by teststl’). Israel noted the need for responsible cisitr

to prevents arms getting into the hands or irresibbm end-users, be it state or non-state actors.

%2 International law requires that states respecptireiples and purposes of the Charter of the ashit
Nations. In the context of non-state armed grotips,Charter recognises the right of peoples under
colonial or other forms of alien domination or fige occupation to take legitimate action in
accordance with the Charter of the United Natioosréalize their inalienable right of self-
determination.

%3 See, for example, submissions from: Australia,a@an Estonia, Finland, Italy, Luxembourg,
Slovakia, Sweden, Macedonia and UK.

% See, for example, submissions from Australia, Boand Herzegovina, Canada, Finland, Germany,
Italy, Malta, New Zealand and UK.
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included as a form of transfer and that considenasihould be taken of the GGE pn
brokering of SALW;
» Transfers should be confined to those moving froeterritory of one state to that pf
another.

PARAMETERS

Key elements of an ATT will be an agreement on @isaing legally binding minimum
international standards that states agree to follbven considering international transfers of
conventional arms. A major challenge for the G®H for states will be the establishment of
commonly agreed criteria that can be applied th $stansfers.

NGOs advocating the establishment of an ATT hawvpgsed a set of core ‘Global Principles
for Arms Transfers® The Global Principles indicate what many NGOs aersto be the
best framework for effective control of internatgnransfers of all conventional arms and
ammunition. These Global Principles include obiiyad based on relevant international law
treaties and customary law, principles recognised the United Nations, including
international human rights law and internationaibnitarian law and the Articles on State
Responsibility.

The Global Principles were noted by some statgg@sding a useful framework as a set of

principles from which to begin negotiatiotisAs stated by Indonesia, “To start the process in
the GGE, the ‘Global Principles for Arms Transferah be used as a basis.” It is hoped that
the Global Principles provide a solid frameworkttican encourage open and productive
multilateral discussions. From the content of thknsissions it is clear that this has already
been the case. Amongst states there appearsatsiggificant level of agreement on the core
content of an ATT.

The following section examines states’ submissimmghe parameters of an ATT using the
Global Principles as the framework for analysigjhlighting those areas where there is
agreement by states and issues that the GGE ntigbse to consider in further detail.

Principle 1: Responsibility of States

All international transfers of arms and ammunition shall be authorized by every
State with jurisdiction over any part of the transfer (including import, export,
transit, transshipment and brokering) and carried ait in accordance with

%5 Compilation of Global Principles for Arms Transfers (Revised and Updated) Published by Amnesty
International, 2007 (Global Principles). Availabte English, Spanish, French, Chinese, Portuguese,
and Russian. Available athttp://www.controlarms.org/find_out_more/

% See, for example, submissions from: Bangladesha@a Fiji and Japan.
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national laws and procedures that reflect, at a mimum, states’ obligations
under international law.

Principle 1 reflects the responsibility of statesréegulate all international arms transfers

within their jurisdiction and the requirement of siates to effectively licence, monitor and

prevent the diversion of such arms transfers a@ogrtb national laws, mechanisms and

procedures in conformity with international law astendards. There is already considerable
agreement on Principle 1 amongst stateBrazil, for example, stated that “the instrument
should include an obligation to adopt national iempéntation measures, in particular an
adequate system of national laws and/or regulatmasadministrative procedures to exercise
effective control over armaments...”

%7 See also, for example, submissions from: ArgentiAaloption of the criteria at the national level:
establishment of transfer control systems...the imsént should provide for the adoption of legal and
administrative mechanisms that will enforce thevfgions at a national level...”), Colombia: (“States
must be liable for all lawful transfers of arms hit their jurisdiction and must regulate them.”yk@
(“Cuba reiterates that, in order for a conventicarahs trade treaty to be effective, each state st
adequate national controls and adopt concrete mesado strengthen and further develop their
applicable internal laws and legal provisions.’)i E...a central tenant of the Arms Trade Treatyshu
be that states ensure that all international teaasbf conventional arms relevant to their juriditc
are subjected to strict controls and licensed alingr to internationally agreed standards of
international law.”), Finland (“All transfers be thorized through a physical permit or licence.”),
France (“France is of the opinion that the tredtpudd encourage the adoption of national export
control systems which are consistent with inteoral standards...”), Italy (“In principle all actiigs
related to the transfer of arms should be subgegolvernment regulation.”), Japan (“All internatan
transfers of arms and ammunition shall be authdrigea recognised state.”), Lebanon (“Licensing of
the arms trade in order to prohibit the modificataf arms for other uses, halt the illicit tradergin
and ensure against their falling into the handgeofrists, and to combat the corruption and byiber
associated therewith.”), Lithuania (“Establishimgyisions that all international transfers of arshsill

be authorized by a recognised state and carriednoatcordance with national laws and procedures
that reflect, as a minimum, states’ obligations amihternational law.”), Malawi (“Malawi strongly
believes that a central tenet of the ATT must lm dtates ensure that all international transférs o
conventional arms relevant to their jurisdictione asubjected to strict controls.”), Morocco
(“Introduction of a licensing system for all cont@mal arms transfers.”), Netherlands (“An ATT
should oblige states to adopt and implement natitegislation that provides the legal means to
include the above criteria in the licensing proce$s Niger (“One of the central principles of amas
trade treaty must, however, be a requirement th#ts ensure the establishment of strict contrel ov
all international transfers of conventional arms..cionformity with the principles of international
law.”), Paraguay (“The arms trade treaty shoulguie states to authorize and effectively control
international arms transfers to prevent them fravertied to the illicit market.”), Peru (“All transfs
must be certified in advance.”), and Spain (“Thgt tshall ensure that every transaction will be
submitted to a previous evaluation of risks...”).eeSalso submissions from: Bangladesh, Belgium,
Benin, Bosnia and Herzegovina, Brazil, Burundi (fcept of authorization and control”) Céte
d’lvoire, Ecuador, El Salvador, Indonesia, Libefidexico, Morocco, Panama, Serbia, South Africa,
Trinidad and Tobago and Zambia.
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Many submissions stated that national implememanost remain the sole responsibility of
each member st&feand that final decisions regarding the authorgetif each transaction
must lie within the competence of each state péirg. also clear from the submissions that
such final decisions must be based on a case-leyasa®ssment of all transfer applicatitns.

The duty of states to prevent diversion of con@ral arms in international transfers is raised
in some 45 submissiori8As Egypt stated, “It is important to establishatlénternational
principles and standards for regulating transférarms in order to prevent the diversion of
arms into illegal trafficking.” Colombia held theew that that an ATT “must establish
mechanisms for preventing arms, ammunition andosipgs being diverted to illegal arms
groups or non-governmental bodies acting outsidth@flaw.” Clearly, within the scope of
Principle 1, all arms transfer authorizations naestdesigned so as to reduce the possibility of
diversion of arms and ammunition to unauthorizestidations and persons. Authorizations
by states should not be granted if it is likelyttthee arms or ammunition will be diverted from
their intended legal recipient and hence effectisk management mechanisms need to be in
place in all national arms export/import operatsygtems.

Since national licensing authorities are requite@ssess transfer applications, the need for
clear and operational criteria is also cited agwgportant area to consid€rThe criteria must
be easy to understand and administratively singpimplement’?

| What states are saying: |

% See, for example, submissions from: Estonia (“..aleual decisions on authorizing transactions
should remain within the remit of individual statgsLatvia (“It should remain the competence and
responsibility of an individual state to take démis on authorizations of transfers.”), and Poléfidhe

final decision authorizing transactions should tifowemain in the national scope of responsibiljty.”
See also submissions from: Australia, Cyprus, Eoudsji, Germany, Ireland, Kenya, Malawi, Malta,
Spain and Zambia.

%9 See, for example, submissions from: Cyprus (“fitn@l decision regarding the authorization of each
transaction should be made on a case by casedvasis must continue to lie within the competente o
each state party.”) and Portugal (“Decisions reigarthe authorizations of each transaction shoeld b
made on a case by case basis and remain in threahtphere of competence of individual member
states.”). See also Austria and Malta.

0 See, for example, submissions from: Argentina, tAaisAustralia, Bangladesh, Belgium, Benin,
Bosnia and Herzegovina, Brazil, Burkina Faso, Can&bsta Rica, Colombia, Céte d’'lvoire, Cyprus,
Denmark, Germany, Egypt, Ecuador, El Salvador, Fijiland, France (“prevent misappropriation”),
Germany, Greece, ltaly, Jamaica, Latvia, Lithuarigdalawi, Mali, Malta, Mexico, Morocco,
Netherlands, Niger, Nigeria, Paraguay, Portugalreldp Romania, Spain, Sweden, Togo, UK and
Zambia.

L See, for example, submission of France.

2 See, for example, submissions from New ZealandWd"...an instrument should also set out the
basic practical mechanisms and guidance stateddsluse when deciding on a case-by-case basis
whether or not to allow a transfer. This does restchto be overly burdensome, but may set out, for
example, the basic need to ensure all transferswgported by appropriate documentation and that
records must be kept of all transfers.”).
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Responsibility of states
- There must be national provisions to ensure theth @aoposed transfer is assessed
against agreed minimum criteria consistent witerimational law;
- The operational criteria of an ATT must be clead administratively easy tp
implement;
- National authorities must assess transfers onelpasase basis;
- All transfer licensing decisions remain the sowgmeaight of all states;
- Decisions must be within the scope of minimum didteet out in an ATT reflecting
existing norms under international law.

Principle 2: Express Limitations

Express prohibitions where states must not transfearms in certain situations based
on existing prohibitions on the manufacture, possefon, use and transfer of arms
including:

- UN Charter obligations: Security Council Arms embaigoes, customary law
prohibition on the threat or use of force in intermational relations,
prohibition on the intervention in the domestic affirs of another state.

- Any other treaty to which a state is already bound,;

- Universally accepted principles of international hunanitarian law.

Principle 2 encapsulates existing express limitatiainder international law on states’

freedom to transfer and to authorize transfergma It focuses on circumstances in which a
state is already bound not to transfer arms a®wwein express limitations in international

law.

The clearest example of instruments that estalebigitess limitations on international arms
transfers are Security Council decisions imposingndatory arms embargoes. Such
decisions impose obligations on all United Natidiembers. At present, UN Security
Council arms embargoes are the only global, leditifing prohibitions on arms transférs.

However, as numerous sanctions committees and afetxperts report, arms embargo
obligations are not universally and adequately mef. The ease with which arms
embargoes can be circumvented is one importanbmef® establishing an ATT and a
number of states see an ATT as a means of incoeasmpliance with such embargoes. As
Switzerland stated “An ATT should enhance respemt N embargoes.” Some 49

The UN Firearms Protocol, a supplement to the 2090 UN Convention against Transnational
Organised Crime, also sets out legally binding jlmitions on transfers but is binding only on those
states that are party to it, is restricted in scpsmall arms and light weapons and does not afoply
state-to-state transactions.
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submissions included the need for compliance wehusity Council arms embargoes as a
basic ATT criterior*

In their recommendations for arms transfer critemany states have identified the substantive
provisions of Principle 2 as essential elementaroATT. For example, many states agreed
that one of the criterion to be included in assepdransfers is whether there will be a
violation of UN Charter principles including theghibition against the use or threat of force
and the prohibition against intervening in the dsticeaffairs of other states, enshrined in
Articles 2(4) and 2(7). These are key provisionstie UN’s mandate to maintain
international peace and security and form corneest@f the UN Charter. States, in addition
to specifically referring to Articles 2(4) and 2(7yse language such as ‘“international
customary law and principles recognised by the t@har“obligations under the United
Nations Charter”, “maintenance of regional andrimiional peace, security and stability”
and “principles and provisions of the Charter” ietting out their suggested criteria for
assessment of an arms transfer under an ATT.

" See submissions from: Albania, Argentina, AusiraBangladesh, Benin, Bosnia and Herzegovina,
Brazil, Bulgaria, Burkina Faso, Burundi, Colomb@xpatia, Cyprus, Denmark, Czech Republic, Egypt,
Estonia, Finland, France, Germany, Guatemala, Hyn¢izeland, Ireland, Italy, Japan, Kenya, Latvia,
Lebanon, Liberia, Liechtenstein, Lithuania, Luxemimpn Malawi, Mali, Malta, Mauritius, Mexico,
Morocco, Netherlands, Niger, Norway, Paraguay, §ahé&outh Africa, Spain, Switzerland, Togo and
UK.

> See submissions from: Albania (“When a country mihke use of arms in order to threaten another
country; When may be used to forcefully intervemamother country.”), Argentina (“Compliance with
the provisions of the United Nations Charter; Pbdlon against the use or threat of the use ofeforc
and prohibition in the intervention in the domesiftairs of other states”), Australia (“...a transfer
should also be denied if such transfer would betraon to the UN Charter...”), Austria (“the
maintenance of international peace and securi§dngladesh (“Obligations under the UN Charter
including...b) prohibitions on the threat or use ofce; c) the prohibition on intervention in the
internal affairs of another state.”), Bosnia andZdgovina (“commitments under the UN Charter”),
Brazil (“Be used in violation of the provisions thie Charter of the United Nations related to the afs
force;”), Bulgaria (“international security”), Ecdar (“relevant provisions of the Charter”), Ital{f e
beach of international peace and security...shoulsbarded as core criteria in forbidding the transf
of arms.”), Japan (“breaches of the UN Charter @mtomary law rules relating to the use of force”),
Kenya (“Kenya is of the view that...the treaty shoadldarly spell out the responsibilities of stated a
the factors they should consider when deciding hdredr not to allow a transfer. They should include
.. international customary law and principles redsgd by the United Nations.”), Mali (“A transfer
will not be authorized if such authorization vi@at..obligations under the United Nations Charter:
...prohibition of the use or threat of force; protidm of interference in the internal affairs of dmer
state;”), Malta (“As a minimum the following issueould be considered:...the maintenance of
international and regional peace..”), Pakistan €fEfiore, any such Treaty or agreement should be
based on the following agreed principles: d) maiatee of regional and international peace, security
and stability...”), Slovenia (“international peacedasecurity”), Spain (“Spain suggests the definition
of some common criteria...such as...the prohibitiontltd use or the threat of force; banning to
intervene in the domestic affairs of another stgtéJK (“commitments under the United Nations
Charter...”) and Zambia (“Breaches of the UN Chaated customary law rules relating to the threat or
use of force.”). See also submissions from: Burléaao, Cyprus, Czech Republic, Denmark, Estonia,
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States also referenced the need for a criterioninieg an assessment as to whether the
transfer will breach obligations arising out of &tiig treaty commitments of states. This is
widely accepted and uncontroversial, as states roastply with their existing treaty
commitments. Submissions refer to prohibitionsasms transfers that arise in particular
treaties’® As examples, numerous submissions specificallydcittates’ existing obligations
under the 1997 Ottawa Convention on the Prohibitibthe Use, Stockpiling, Production and
Transfer of Anti-Personnel Mines and on Their Dadion and the 1980 Convention on
Prohibitions or Restrictions on the Use of Cert@onventional Weapons Which May be
Deemed to be Excessively Injurious or to Have leritisinate Effects (CCW) and its
Protocols’’ Other submissions used more general language asi¢existing international
obligations of UN member states” which would, olicse, include a state’s existing treaty
obligations’®

Also in the category of express limitations are gl@stablished and widely accepted
principles of international humanitarian law whigfohibit the use of weapons that are of a
nature to cause superfluous injury or unnecessaffersng or that are incapable of
distinguishing between combatants or civiliansteSgaactice establishes this rule as a norm
of customary international law applicable in batiernational and non-international armed
conflicts.

Many submissions stated that a transfer of conepatiarms should be prohibited where the
transfer will violate these universally accepteimgiples of international humanitarian 1&tv.
As Morocco stated, one of the parameters should'ittegration of compliance with
international humanitarian law into national legign and international standards as basic

Fiji, Germany, Greece, Ireland, Jamaica, Latviathddands, Poland, Portugal, Senegal, Sweden and
Togo. India also noted in its submission that “ggulating the export of conventional arms, they
[states] are required to take into account theligabons under international law, including the UN
Charter...”

® See, for example, submissions from: Argentina,gisdesh, Colombia, Fiji, Japan and Netherlands.
" See, for example, submissions from: Argentina,dbsfesh, Bosnia and Herzegovina, Costa Rica,
Senegal and UK.

8See, for example, submissions from: Albania, AastBosnia and Herzegovina, Bulgaria, Canada,
Germany, Greece, Iceland, Ireland, Latvia, MacealoNew Zealand, Niger, Norway, Portugal, Togo,
UK and Zambia.

" See for example, submissions from: Albania, AlistraAustria, Bangladesh, Bosnia and
Herzegovina, Brazil, Bulgaria, Burkina Faso, Burun@anada, Colombia, Costa Rica, Cyprus,
Denmark, Czech Republic, Ecuador, Estonia, Fijnldfid, France, Germany, Hungary, Iceland,
Ireland, Iltaly, Japan, Kenya, Lebanon, Liberia, émtbourg, Macedonia, Malawi, Mali, Malta,
Netherlands, New Zealand, Niger, Panama, Paradg®aland, Portugal, Senegal, Serbia, Slovakia,
Slovenia, Spain, Sweden, Switzerland, Thailand,ofddK and Zambia. India also noted states’
obligations under IHL: (“Furthermore, in regulatitfte export of conventional arms, they [states] are
required to take into account their obligations emdnternational law...including international
humanitarian law.”).
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criteria for the review of decisions on arms trensf” Norway submitted the view that a
requisite consideration prior to authorization dfansfer should be the “risk of [the transfer]
being used for violations on international humarata[laws].”

What states are saying:

Express prohibitions
- An ATT should set out criteria under which a siatexpressly prohibited to transfer
conventional arms as set out in existing intermeatidaw;

- The majority of states referenced the need foeatto assess whether a particular
transfer of conventional arms would violate UN Qaaprinciples, or be in breach

of UN Security Council arms embargoes;

- Submissions refer to prohibitions on conventionahs transfers that arise |n
particular treaties as well as the obligation tosider whether the intended recipient

can be expected to comply with international hunaaiain law.

Principle 3: Limitations based on use or likely use

States shall not authorize international transfersof arms or ammunition where they
will be used or are likely to be used for violatios of international law, including:

A. Breaches of the UN Charter and customary law ruleselating to the use of
force
Gross violations of international human rights law;
Serious violations of international humanitarian law;
Acts of genocide or crimes against humanity;

Cow

In Principle 3, limitations are based on the pagribr misuse of the arms and munitions to
be transferred. The international law obligatiordenpinning the responsibility of states to
prohibit arms transfers under this Principle flows,part, from the obligation of not to
participate in the internationally wrongful actsafother state as set out in the International
Law Commission’s Articles on State Responsibilithis principle is stated in Article 16 and
reflects international customary law binding onsaiites?

Many of the submissions recognised the relevanigatibns contained in the Articles on
State Responsibility, either explicitly by refererno the Articles themselves or implicitly in
noting that states are obligated to assess thetpdteisk of misuse of a transfer from their
jurisdiction® These submissions expressed the view that whetateknows or should know

8 |n February 2007, the International Court of ZiesgICJ) in its judgment in the Bosnian genocide
case confirmed that Article 16 is customary intéomal law, therefore binding on all states.

81 See, for example, submissions from: Albania, Atgen Bangladesh, Bosnia and Herzegovina,
Brazil, Burkina Faso, Burundi, Canada, Colombiast@oRica, Cote d’lvoire, Fiji, Finland, Japan,
Lebanon, Liberia, Mali, Netherlands, New Zealan@je¥, Norway, Panama, Paraguay, Senegal, South
Africa, Togo, Trinidad and Tobago, United KingdondaZambia.

Amnesty International October 2007 Al Index: POL 34/004/2007



29

of circumstances creating a high risk that thedfiemof arms will be used for violations of

international law the transfer must be prohibit€édr example, Trinidad and Tobago’s

submission noted this in stating that, “states haveobligation not to aid or assist another
state in breaching international law”. Argentin@aalstated that one of the fundamental
objectives of an Arms Trade Treaty should be thedtdishment of common criteria that may
allow the national authorities...an easy identificatof the circumstances and factors to be
taken into account in order to prevent arms fromdpacquired by users or for uses forbidden
under applicable international law.”

Serious violations of international human rights lav

Two of the most fundamental elements of an ATT ni@sensuring that states abide by their
duty to avoid aiding gross violations of internatd human rights law and serious violations
of international humanitarian law when making diegis about each and every transfer. This
general obligation is also recognised in UNGA Resoh 61/89. Numerous research reports
on major negative effects of the international atrade show that without these human rights
and humanitarian law provisions an ATT simply widit make a meaningful difference to the
lives of the millions of people who suffer from tldevastating consequences of poorly
controlled conventional arms tradiffg.

In expanding on the duty to avoid aiding violatiarfsinternational human rights law, the
Global Principles elaborate that the standard 1ssg'’ violations of human rights law. This
standard is used to convey a sense of scale, eydidth the number of violations —
amounting to a persistent pattern of abuse — aadythvity of their consequences for the
victims. Such a standard would invoke a cessatiadhe transfer of conventional arms being
used for such violations. This is a standard atsmgnised in submissions, such as in South
Africa’s which stated that “...criteria should inckidvhether the transfer would contribute to
internal repression, including the systematic Viota or suppression of human rights and
fundamental freedoms.” Brazil expressed that “seriand persistent” violations of human
rights is an appropriate standard for inclusiothia criteria.

72 of the 92 submissions reviewed recognised tlyeirkportance of assessing the potential
for a transfer to be used for at least certain @ba$ human rights law. The language ranges
from ensuring that the criteria take into accourgspect for international law including
international human rights law and internationamhanitarian law...” to an ATT that will
assist in “the prevention of a breach of intermaiohumanitarian law [and] prevention of
abuses of human right§Language in some submissions references the meassess the

82 See, for example Arms Trade Treaty: No more arms for atrocities’, Arias Foundation for Peace and
Human Progress, Costa Rica, 2008yrs without Borders: Why a globalised trade needs global
controls’, Amnesty International, the International Actiddetwork on Small Arms, and Oxfam
International, October 2006.

8 See submissions from: Australia (“An ATT shouldsaltake into account such factors as
the...prevention of human rights abuses...”), Austtiadpect for ...human rights law”), Bangladesh
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potential risk of a transfer on human rights andnhoitarian law’” Turkey, for example,
stated that common export criteria would includee“tespect for human rights” and Thailand
asserts that the treaty should “acknowledge..niatésnal human rights law.”

(“ATT must also reflect the obligations of statexlar the UN Charter to promote and observe human
rights and fundamental freedoms.”), Bulgaria (asic standards to be met: international humanitaria
law and international human rights law...”), CroafiRespect for human rights”), Cyprus (“factors
that should be taken into consideration includingrinational humanitarian and human rights law”),
Denmark (“respect for international human righta"la Czech Republic (“criteria...should include,
inter alia:...respect for human rights and international hutaaiain law”), Germany (“respect for
international human rights law and internationaimlamitarian law...”), Hungary (“criteria should in
our view constitute the minimum core obligations fisture states parties to the ATT when forming a
judgment on arms transfer applications...: Respeadnternational law, including international human
rights and humanitarian law in the country of fidalstination”), Ireland (“broad criteria to be apgl

in considering an application ... international humaghts law”), France (“the respect of human
rights”), Jamaica (“respect for human rights”), an(“factors they should consider when deciding
whether or not to allow a transfer.... respect fomhua rights and international humanitarian law”),
Latvia (respect for...human rights law”), Luxemboufgll international norms in the field of human
rights”), Malta (‘respect for...human rights law”), édico (“main criteria to be considered:...that
human rights ...are respected”), Mauritius (“Howevbhe ATT should at the same time clearly outline
the States’ responsibilities and obligations...tonpote and protect human rights.”), Paraguay (“The
ATT should respect...international human rights IgwPoland (“These standards could include
threats to: - maintenance of international peacd security, - human rights, - international law,
including international humanitarian law.”), Pagal (“respect for international humanitarian or
human rights law”), Slovakia (“An ATT should reftec..the obligation of states to promote and
observe human rights and fundamental freedomsttandbligation of states to ensure respect for the
rules of international humanitarian law.”), Sloverifrespect for...human rights”), Romania (“respect
for the international obligations assumed by thetédthNations member states, for the international
humanitarian law and human rights law”), Swedernwg8en believes that the criteria should cover
inter alia respect for international human rights law ancrimational humanitarian law.”) Thailand
(“...the treaty should acknowledge...internationaimiam rights law”) and Turkey (“Common export
criteria ...would include: the respect for human tigh). See also submissions from: Bolivia and
Djibouti.

8 See submissions from: Estonia (“human rights 8iin8), Greece (“Human rights violations in the
importing country should be a negative factor fue tmplementation of the export.”), Iceland (“akris
assessment for potential violations of human rightsaly (“compliance with international human
rights standards”), Liechtenstein (“One of the majarameters for the assessment of the poterdial ri
of a transaction has to be the respect for int@mnat human rights and humanitarian law in the ¢gun
of destination...”), Malawi (“ATT should establish minum standards that states should have to take
into account when considering whether or not tovalk transfer. Those standards shonlgr alia
make reference to: Respect for international laneluding the Charter of the United Nations, human
rights law and international humanitarian law”),therlands (“...a state ...should consider whether the
proposed transfer will, or will likely be used:¢ommit serious violations of international humaghts
law..."”), Norway (“their risk of being used for vidlans of international humanitarian or human rights
laws”), South Africa (“Whether the transfer wouléntribute to internal repression, including the
systematic violation suppression of human rightd amdamental freedoms.”), Spain (“the effect on
the respect of Human Rights and International Hutagan Law in the country of final destination,
with the aim of impeding abuses against such righ®witzerland (“All participating states should
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The clearest language states that an ATT shouldutetonditions where states are obligated
to withhold their approval for a particular transf@here it would be used to commit
violations of international humanitarian and humights law® For example, the UK held the

evaluate the possible negative impacts of everysaransfer and renounce such transfers if one or
several of the following criteria is fulfilled: ...Rpect of Human rights and international humanitaria
law in the receiving state is poor.”) and Trinidadd Tobago (“ensure that transferred arms are not
ultimately delivered for use in human rights viaat”). See also submissions from: Benin, Belgium,
and Chile.

% See submissions from: Albania (“...the ATT shouldpéasize that countries should not allow arms
transferring ...when the arms will be used to violate@ppress human rights...”), Argentina (“Risk of
diversion of arms to uses forbidden by applicabkernational law including the rules of ... human
rights.”), Bosnia and Herzegovina (“...whether thegmsed transfer will be used in the commission of
serious violations of international humanitarianhaiman rights law.”), Burundi (“Where the transfer
would lead to a violation of human rights or inttional humanitarian law”), Brazil (“...the
instrument should include a provision requiringtestato avoid authorizing transfers...in cases
where...the transfer in question will be used foicer and persistent violations of human rights and
international humanitarian law.”), Canada (Wil the arms be used for serious violations of
international humanitarian or human rights law@glombia (“prohibitions based on the likely use of
arms, in particular when it is possible that thensrare going to be used to commit serious
infringements of international human rights or haiterian law”), Costa Rica (“...examining whether
that transfer will be used to commit serious violas of international humanitarian or human rights
law.”), Fiji (“States shall not authorize interr@tial transfers of conventional arms where they bl
used or are likely to be used for violations ofemiational law, including: gross violations of
international human rights law; serious violatiasfsinternational humanitarian law, including the
Geneva Conventions and Protocols; and crimes aghimsanity and genocide.”), Finland (“State
parties should exercise special caution and vigdaim issuing licenses on a case-by-case basis and
taking account of the nature of the equipment,dontries where serious violations of human rights
have been established by competent bodies.”), Gzdde based its position on the Central American
Code of Conduct, which states “...transfers shall mtcarried out from or to states which commit
and/or sponsor human rights violations,” Japanaft&t shall not authorise international transfers of
arms where they will be used or are likely to beduor ... gross violations of international human
rights law.”), Liberia (“the prohibition of interti@nal arms transfers if they are likely to be used
facilitate serious violations of human rights”) thuiania (“Adopting national controls to deny trarsf
of conventional arms to states or entities vioktinuman rights...”), Macedonia (“Transfer must
not...[be used] for commission of serious violati@isiuman rights law.”), Mali (“A transfer will not
be authorized if the arms are intended to be usediolate the rights and freedoms of person and
populations.”), New Zealand (“conditions wherebgtes are obliged to withhold their approval for a
particular arms transfer. Such conditions wouldliude where the arms being traded are used to
commit serious violations of international human#a or human rights law”), Niger (“States not to
authorise international transfers...when such armik bei or maybe used to commit violations of
international law, including c) serious violatiomd international human rights law”), Panama
(“Prohibition of the use of arms to commit violai® of human rights”), Peru (“An assessment will
have to be made whether the transfer of weaponhiake effects detrimental to the full observante o
human rights...”), Senegal (“States shall not auttethe transfer of arms that are destined to be use
for ...the infringement of human and peoples’ righutsl freedoms or for the purpose of oppression.”),
Serbia (“prohibitions of transfers that are likébybe used in serious breaches of human right&yoT
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view that a key consideration must be “whetherghegposed transfer will... be used in the
commission of serious violations of internationahtanitarian or human rights law.” Serbia
expressed the view that there should be “prohifmtiof transfers that are likely to be used in
serious breaches of human rights” and Liberia’smgsbion stated that the ATT should
include “the prohibition of international arms tsders if they are likely to be used to facilitate
serious violations of human rights”.

Regardless of the variation of language used,dlear that a majority of states believe that a
key objective of an ATT must be respect for humigits and to ensure that transfers of
conventional arms are not used to violate thegdsig

One of the first steps should be to delineate twpe of human rights instruments to be
recognised as relevant to an ATT. States haveestigyg) in their submissions that this should
include, for example, the Universal DeclarationHhiman Rights, the Convention against
Torture, the International Covenant on Civil andlittal Rights (ICCPR) and the
International Covenant on Economic, Social and@altRights (ICESCRJ®

States referred to human rights violations withieit own countries, highlighting the need for
a complete inclusion of human rights instrumenthiwithe ATT. For example, Liberia cited
the need for criteria to “prevent the transfer whathat are likely to be accessible and easily
used by children”, to which the Covenant on thehRigof the Child (CRC) would apply.
Zambia stated that an ATT “should emphasize geadpects as they relate to women and
children who bear the brunt of small arms and lightapons misuse”, to which the Covenant
on the Elimination of Discrimination against WoméGEDAW) should be considered.
Clearly, in determining criteria relating to sersouiolations of human rights, the GGE and
governments should ensure that the full scope atest human rights commitments are
considered’

(“An arms transfer will not be authorised if themer are destined to be used to: facilitate the
commission of serious violations of human rightsUK (“The United Kingdom would suggest that the
key considerations [to be considered] must be vérethe proposed transfer will: Be used in the
commission of serious violations of internationainfanitarian or human rights law.”) and Zambia
(“Prohibit transfers that are likely to used forisas violations of human rights on international
humanitarian law.”). See also submissions from:kiBw& Faso and Céte d’Ivoire.

8 See, for example, submissions from: Argentina, gieesh, Bosnia and Herzegovina, Ecuador,
Finland, Niger, UK and Zambia.

8 Finland sets out the main human rights conventibasit believes should be discussed in connection
with the inclusion of the human rights criterion &am Arms Trade Treaty as: the UN Universal
Declaration on Human Rights, the ICCPR, ICESCR, 8RD CRC, the Convention Against Torture,
and the Convention on the Elimination of All Formaf Racial Discrimination and their optional
protocols. The International Convention for theotBction of All Persons from Enforced
Disappearance and the International Convention hen Rrotection of the Rights of All Migrant
Workers and Members of Their Families are also idaned universal human rights conventions.
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One concern for states is that assessment critanabe applied in an objective manner.
Fortunately, assessments of the probability ofiéses® violations of human rights facilitated
by the use of conventional arms can be objectividtermined with verifiable evidence
relevant to specific instances. Some states rdigedeed for procedures to clearly establish
the legitimate nature of a proposed transfer gdauthorisation. In order to be able to decide
whether there is a significant risk that an itencofiventional arms will probably be used in
one of the prohibited ways (for example, for sesisolations of human rights), states will
need clear guidelines and procedures. The GGE dhowohsider the need to establish
indicators and procedures to enable states to arakdjective determination of when there is
a significant risk that a transfer would contribute serious human rights violations and
therefore not be authorised until that risk is reeth In this regard, it might be useful to
consider national experiences and practices wiarteto conventional arms expotis.

Argentina suggested that “the instrument shouldbdish that before authorising a transfer,
states should take the necessary measures in torderarantee that the risks derived from
such a transfer have been foreseen, insofar asshpe.” Finland’s submission suggested the
need for case-by-case evaluation of transfers tmtces where serious violations of human
rights have been established by competent bodietane also set out its view on state
guidelines for determining when serious human sghiblations have been established,
suggesting the authoritative human rights bodiesh& UN, including the Human Rights
Council, the special procedures mechanisms andttieus treaty bodies.

While the development of guidelines (such as tlasseciated with the EU Code of Conduct)
have been helpful in implementing various codesagrdements, the majority of submissions
make it clear that a basic principle must be thdéss a state is satisfied that a potential
transfer of conventional arms would not breachrivadonal commitments, including serious
violations of human rights law, the state shouldréguired to refuse authorisation of the
transfer.

8 For example, the draft USA Code of Conduct for Arfimansfers states these considerations: Sec. 3.
“..."United States military assistance and arms tierss may not be provided to a foreign
government...unless the President certifies to Casgier that fiscal year that such government meets
the following requirements:...2) Respects human sight The government of the country: (A) does
not persistently engage in gross violations ofrimaéionally recognised human rights, including: (i)
extrajudicial or arbitrary execution (ii) disappaaces; (iii) torture or severe mistreatment; (iv)
prolonged arbitrary imprisonment; (v) systematifioidl discrimination on the basis of race, ethtyici
religion, gender, national origin, or political difftion; and (vi) grave breaches of internatiolzals of

war or equivalent violations of the laws of warimternal armed conflicts; (B) vigorously investigat
disciplines, and prosecutes those responsible rfmgsgviolations of internationally recognised human
rights; (C) permits access on a regular basis titiqgad prisoners by international humanitarian
organizations; (D) promotes the independence ojuttieiary and other official bodies that overske t
protection of human rights; (E) does not impede ftiee functioning of domestic and international
human rights organizations; (F) provides access aagular basis to humanitarian organizations in
situations of conflict or famine.”
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Serious violations of International Humanitarian Law

65 of the 92 submissions analysed raised IHL cematibns, affirming the belief of a
majority of states that respect for internationalmianitarian law (IHL) is one of the
fundamental criteria by which conventional armsnsfar decisions should be assesSed.
While a majority of states raise this in their sigsions, an even greater number, the 194
states parties to the Geneva Conventions havedgl@dopted this as Final Goal 2.3 at the
28" International Conference of the Red Cross and@edcent, on 6 December 2083 his

is a clear indicator of states’ views on the agtlitity of IHL to arms transfers.

As the International Committee of the Red CrosR@} has stated, “When a state transfers
military weapons or equipment, it is providing thexipient with the means to engage in
armed conflict — the conduct of which is regulabgdnternational humanitarian law. Under
Article 1 common to the Geneva Conventions of 1%t8tes have an obligation to “respect
and ensure respect” for international humanitariaw. To ensure that violations of
international humanitarian law are not facilitatbg unregulated access to arms and
ammunition, arms transfer decisions should inclidensideration of whether the recipient is
likely to respect this law®:

The ICRC has proposed that all international arttbnal standards of arms transfers should
include a requirement to assess the recipient&yikespect for international humanitarian

8 See submissions from: Albania, Argentina, Ausarafiustria, Bangladesh, Bosnia and Herzegovina,
Brazil, Bulgaria, Burkina Faso, Burundi, Canadajl&Colombia, Costa Rica, Cbte d’lvoire, Cyprus,
Czech Republic, Denmark, Ecuador, Estonia, Fijnldid, France, Germany, Guatemala, Hungary,
Iceland, Ireland, Italy, Jamaica, Japan, KenyayvihatLebanon, Liberia, Liechtenstein, Lithuania,
Luxembourg, Macedonia, Malawi, Mali, Malta, Mexiddprocco, Netherlands, New Zealand, Niger,
Norway, Panama, Paraguay, Poland, Portugal, Sen8gabia, Slovakia, Slovenia, South Africa,
Spain, Sweden, Switzerland, Thailand, Togo, Trididand Tobago, UK and Zambia. Some
submissions, including for example, Jamaica, Canth@aUK, Ecuador, France and Sweden also made
specific reference to the need to respect existiigations under the Geneva Conventions.

% In 2003, the 194 states parties to the Geneva @tions undertook to make respect for international
humanitarian law as one of the fundamental critenavhich arms transfer decisions are assessed and
to incorporate such criteria into national lawspoticies and into regional and global norms on arms
transfers.

1 International Committee of the Red Cros#yrrhs Transfer decisions: applying international
humanitarian law criteria’, May 2007. This document provides guidance tasathose involved in
arms transfer decision-making by a list of propaselicators to assess the risk that transferrec am
military equipment will be used in the commissidnserious violations of international humanitarian
law. The GGE might consider incorporating theselgjines in its final report. Finland also provides
some ideas as to how to make a determination lothet equipment might be used in the commission
of serious violations of international humanitariaw, stating “Questions to be asked could include
whether the recipient has ratified internationamlamitarian law instruments or made other formal
engagements to apply the rules of international lalether the recipient has trained its armed ®rce
in the application of international humanitariawland whether stable authority structures capable o
ensuring respect for international humanitarian éigt in the area under control of the recipient.”
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law, and that transfers should not be authorizetigfe is a clear risk that the arms will be
used to commit serious violations of this law.

Again, while the submissions raise the importanténternational humanitarian law with
varying language, the underlying message is thatexdional arms transfers that are likely to
be used for violations of IHL must be prohibitedaty submissions suggested that one of the
criteria when considering transfers should be “eesgor international humanitarian la%”
Other submissions suggested “an Arms Trade Treabyld also take into account such
factors as the prevention of a breach of internatiliumanitarian law®® Those states that
most fully and accurately reflect their existindightions in this respect explicitly call for a
prohibition on a transfer where there is a sigatiicrisk that the arms will be used to commit
serious violations of international humanitariaw.f4

What states are saying:

Risk of serious violations with the arms:

- The vast majority of states believe the two fundataleclements of an ATT must be
respect for international human rights law andrima&onal humanitarian law in all
transfers of conventional arms;

- Those submissions that raise it suggest that thpesof human rights instruments
that apply to human rights criteria should inclaude ICCPR, ICESCR, CAT, CERD,
CEDAW and CRC and their optional protocols and Ui Universal Declaration o
Human Rights;

- There is a need to ensure that criteria for authmgitransfers can be applied in @an
objective manner, highlighting the need for cleardglines based on international
law that define “serious violations”, and procedute assess the risk of whether
particular proposed transfers will probably conitébto such violations.

Principle 4: Factors to be taken into account

States shall take into account other factors, inclling the likely use of the arms or
ammunition before authorizing an arms transfer. Sates should not authorize the
transfer if it is likely to:

92 See, for example, submissions from: Austria, BridgaChile, Cyprus, Czech Republic, Denmark,
Germany, Ireland, Italy, Jamaica, Kenya, Luxembpiglawi, Malta, Morocco, Paraguay, Poland,
Portugal, Slovakia, Slovenia, Sweden, Switzerlamdl Bhailand.

% See, for example, submissions from: Australia, ehtina (“Risk of diversion of arms to uses
forbidden by applicable international law, incluglithe rules of IHL"), Canada, Costa Rica, Estonia,
Hungary, Iceland, Liechtenstein, Macedonia, MexNew Zealand, Norway and Spain.

% See, for example, submissions from: Bangladesisnoand Herzegovina, Brazil, Burkina Faso,
Burundi, Colombia, Cobte d’lvoire, Fiji, Finland, @temala, Japan, Lebanon, Liberia, Mali,
Netherlands, Niger, Panama, Senegal, Serbia, Tiogodad and Tobago, UK and Zambia.

Amnesty International October 2007 Al Index: POL 34/004/2007



36

Be used for or to facilitate terrorist attacks;

Be used for or to facilitate the commission of vient or organized crime;
Adversely affect regional security or stability;

Adversely affect sustainable development;

Involve corrupt practices;

Contravene other international, regional, sub-regioal commitments or
decisions made or agreements on non-proliferationarms control, and
disarmament to which the exporting, importing, or transit states are party.

Tmoowr

Principle 4 identifies possible consequences diisfiers and international obligations that
states are required to take into account beforeoaiutng a transfer of conventional arms and
ammunition. It imposes a positive duty on statesddress these issues and establishes a
presumption against authorizing transfers wheresgheonsequences are deemed likely.
These criteria appear in the various internationaljtilateral, regional and sub regional
documents and guidelines on transfers, and theyawenell established and widely accepted
norms.

In their submissions, states have identified adisthfactors as criteria to include within an
ATT.

Used for or to facilitate terrorist attacks

From the content of the submissions it is cleat tha need to address global concerns of
terrorist attacks is a pressing priority for statésmerous submissions raise this concern. For
example, Australia noted that the irresponsibldlioit transfer of conventional arms has a
direct impact on...terrorism...” India stated in itsbsussion that “It is generally
acknowledged that [the] illicit trade in conventnarms contributes to its wanton
dissemination to non-State actors and becomessamimnent in perpetrating armed violence
by organized criminals or by terrorists.” Pakistanintained that “the right of each state to
security”, which would include security from terigirattacks, must be a basic principle of any
Arms Trade Treaty. Turkey emphasised that the dgweént of legally binding common
transfer criteria is “complementary to the effottscombat terrorism.” France stated that
“combating illegal transfers and the irresponsiblissemination of conventional arms,
together with the fight against terrorism, form #ey challenges of security and defence to
which the International Community must respond gyipping itself with appropriate control
instruments.”

In their recommendations for potential criteriam&o57 submissions raised the concern of
terrorist acts and expressed that transfers shmtldbe authorized where the arms are likely
to be used to commit terrorist acts or to supporr@ourage terrorism, or where there is a
risk of diversion of the transfers to be used ferrdrist activities® For example, Brazil

% See submissions from: Albania, Argentina, Ausaralustria, Belgium, Bosnia and Herzegovina,
Brazil, Bulgaria, Burkina Faso, Canada, Costa Ridte d’lvoire, Croatia, Cyprus, Czech Republic,
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suggested criteria for avoiding arms transfers thiit “be used for the commission of
terrorist acts and/or violent crime, as defined rblevant instruments adopted under the
framework of the United Nations.”

It should be noted that, although there is yet nternhationally agreed definition of
“terrorism”, many states wish to prevent converdgicgrms transfers that stand a high risk of
being used for armed “terrorist attacks” or “teisbacts”®® Such attacks or acts should be
understood generally in this context to mean adigchvare prohibited under international
law, such as deliberate attacks on civilians, irilisinate attacks, hostage-taking, torture or
deliberate and arbitrary killings, when the purpoésuch an act, by its nature or context, is
to intimidate a population or compel a Governmaningernational organization to do or to
abstain from doing any att. The work of the GGE in this area can be inforbgdeference

to thesqr;umerous conventions relating to specifits associated with terrorism or terrorist
attacks:

Violent and/or organized crime

Many states believe that a prohibition of armsgfars that are likely to used in violent and/or
organized crime should now be codified in an ATHar example, Trinidad and Tobago in its
submission noted that “instances of the use of Ismahs and light weapons in the
commission of criminal acts in Trinidad and Tobage considered to be on the increase in a
growing number of areas, among these, drug-relat#dnce, male dominated gang warfare
with serious implications for the female populatipryouth violence even in schools,
organized crime, insurrection and random strederite against private citizens.” Colombia
raised the point that “all states are exposed fferént types of armed violence, be it rural,
ethnic, religious, political, social or economicfichan ATT would need to create a viable
framework to “ensure that states...can counter themgifestations of violence.” Clearly an

Denmark, Ecuador, Estonia, Fiji, Finland, Geor@i®rmany, Guatemala, Hungary, Iceland, Ireland,
Israel, Italy, Jamaica, Japan, Kenya, Latvia, lidgetithuania, Macedonia, Mali, Malta, Mauritius,
Netherlands, New Zealand, Niger, Nigeria, Norwagrdguay, Poland, Portugal, Romania, Serbia,
South Africa, Spain, Sweden, Switzerland, Trinidad Tobago, Togo, Turkey, UK and Zambia.

% Footnote 19 of the Global Principles, 1997 stat€éhe absence of a globally agreed definition of
“terrorism” suggests that the criteria in an ATToshl focus on terrorist attacks and specific alat t
are associated with “terrorism” or terrorist atsitk

" See Report of the United Nations Secretary-Genéralarger freedom: towards development,
security and human rights for all”, A/59/2005, atg. 91 where the Secretary-General calls “for a
definition of terrorism, which would make it cletliat, in addition to actions already proscribed by
existing conventions, any action constitutes tésrorif it is intended to cause death or seriousligod
harm to civilians or non-combatants with the pugposintimidating a population or compelling a
Government or an international organisation to dabstain from doing any act.”

% For example: the International Convention for Beppression of the Financing of Terrorism;
International Convention for the Suppression ofr@dest Bombings Convention on the Marking of
Plastic Explosives for the Purpose of Detection atigbrs. For other relevant conventions see Annex
Il.
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ATT must strike a balance between prohibiting tfarssof arms that are likely to be used in
violent crime and ensuring, as Colombia expresteat, states are able to carry out their
“responsibilities in term of protecting and providisecurity for its citizens.”

From as early as 1991, the United Nations Genesak#bly has called on its members to
prioritize eradicating illicit arms trafficking iall kinds of weapons and military equipment,
defining it as a “most disturbing and dangerousnph@enon” often associated witimter
alia, organised crime and mercenary activifiesThis remains a high priority as some 42
submissions cite this as a necessary criteriorimith ATT %

Adversely affect regional security or stability

The potential adverse impact on regional securitstability is widely recognised by states as
a necessary criterion for states to factor intarthensfer authorizations. For example,
Niger's submission noted the continued residuakcdnsity resulting from destabilizing
accumulations of arms with roots in an armed rédrein the early 1990s. Samoa stated that
it knows “from grim experience the capacity of higlowered weapons to destabilize
communities when these weapons fall into the witengds.”

The need to refrain from excessive and destalilisiccumulations of armament is noted in
the 1996 UN Guidelines for International Arms Thans®' which provides that “states
should recognise that...reducing those potentiallyatiee aspects of the arms trade require
reciprocal commitments by producer and recipienintges...by way of refraining from
destablizing accumulations of armaments. The Gudglfurther state that producer/supplier
and receiving states have responsibilities in expgpror importing conventional arms.
Producing and supplying states have a respongibiliensure that the quantity and level of
sophistication of their arms exports do not comiiébto instability and conflict in their
regions. States receiving arms have an equivatsgonsibility to seek to ensure that the
gquantity and the level of sophistication of theima imports are commensurate with their
legitimate self-defence and security requiremét3his responsibility was reiterated by
Pakistan who noted, “militarily significant statesd states with larger military capacities
have a special responsibility in promoting agreessiér regional security”.

% See General Assembly Resolution A/IRES/46/36 H1199

1% 5ee submissions from: Argentina, Australia, Bathgg, Belgium, Bosnia and Herzegovina, Brazil,
Bulgaria, Burkina Faso, Costa Rica, Céte d’lvoitelombia, Cyprus, Ecuador, Estonia, Fiji, Finland,
Georgia, Hungary, Iceland, Ireland, Italy, Jamaidapan, Kenya, Latvia, Liberia, Malawi, Mali,

Mauritius, Netherlands, New Zealand, Niger, Nigefi'orway, Poland, South Africa, Spain, Togo,
Trinidad and Tobago, Turkey, UK and Zambia.

9L UN Guidelines for International Arms Transfers i, endorsed by the General Assembly in
A/RES/51/47, paragraph 32. China noted the impogadf the UN Guidelines for International Arms
Transfers in its submission stating that “thesedglimes are still of profound and practical guiding
significance to all states.”

192 UN Guidelines for International Arms Transferstggraphs 20 and 21.
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These responsibilities, applicable to both expgrind importing states, are recognised by a
significant number of states, as 50 submissioresl @ssessment of potential adverse impacts
on regional security or stability as a factor faclusion within an ATT%

Adversely affect sustainable development

In their submissions, many states noted their oxpergences from armed conflict that have
diverted resources and adversely affected thetasiable development efforts. For example,
the government of Liberia stated that it inherigedituation where “the expending of scarce
sub-regional, regional and international resourgeieh could have gone for development on
efforts to end the war and provide humanitarianstmsce”. Its submission also noted that
while 76 percent of its population lives below @verty line, a significant amount of state
resources must still be spent on peacekeeping aadepmaintenance operations in the
country today.” In Ecuador's view ‘illicit traffidkg is linked to poverty and
underdevelopment.”

Other states recognise the futility of developmassistance efforts against increased
globalization of the illicit international arms t&'**

As a result, 43 states raised sustainable develupase an important consideration for an
ATT, with some submissions stating that at a mimman ATT should obligate states to
consider the potential development impacts of ammassfers and to refuse authorizations
where it is appropriaté’® For example, the UK suggests that a key considergor

193 5ee, for example, submissions from: Albania (“‘whiee arm’s transfer deteriorates the security
situation in the region”), Australia (“preventiori @ destabilising accumulation of arms”), Argentina
(“Potential impact of transfers on internal or ewxtd conflicts or on peaceful dispute resolution.”)
Brazil (“Other factors, such as possible impactseigional strategic stability, may also be regarded
potentially relevant.”), Canada (“Will the transfeontribute to the destabilization of countries or
regions?”), Costa Rica (“be used to provoke or edamte domestic or regional conflicts”), Finland
(“whether the proposed transfer would...adverselyedffregional stability and security”), Ireland
(“maintenance of ...regional peace, security andilétgly, Sweden (“security and stability”). See als
submissions from: Austria, Belgium, Benin, Bosniad &Herzegovina, Bulgaria, Burkina Faso, Cote
d’lvoire, Cyprus, Czech Republic, Denmark, Fiji,akce, Germany, Greece, Hungary, Iceland,
Indonesia, Japan, Kenya, Latvia, Liberia, LithuamVacedonia, Malawi, Mali, Malta, Netherlands,
New Zealand, Niger, Nigeria, Norway, Portugal, Romaa Serbia, South Africa, Spain, Switzerland,
Togo, Trinidad and Tobago, Turkey, UK and Zambia.

194 See for example, submissions from: Canada (“Tbeeasing globalization of the illicit international
arms trade, and the lack of effective export cdstro stop it, and its consequent deleterious &ffen
sustainable development prospects have raised pettimg argument in favour of a global system of
controls that will comprehensively regulate all @ of this trade.”) and Switzerland (stated ta

of the criteria should be an assessment of whetieeftransfer will likely have a negative impact on
development cooperation.”).

1% 5ee submissions from: Albania (“...the ATT shouthin the obligations that derive from the UN
Charter for all member states to promote and reédm@man rights — including civil rights, political,
economic and socio-cultural rights, which are nsags for the sustainable development of a
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country.”), Austria (“...the following core principte should be considered:...the promotion of
sustainable development”), Bangladesh (“A transfell not be authorized if it is destined to (ajdar

or obstruct sustainable development and undulyrdiueman and economic resources to armaments of
the states involved in the transfer.”), Bosnia aterzegovina (“...whether the proposed transfer
will:...Seriously undermine the economy or hamper dlierall development of the importing state.”),
Bulgaria (“*human security and development”), Buru¢iVhere the transfer would have a negative
impact on cooperation, including cooperation foralepment”), Burkina Faso, Céte d’'lvoire, Cyprus
(“...there are many factors that should be taken imtmnsideration, including...sustainable
development”), Czech Republic (“[the criteria] shbuinclude...promotfion] of sustainable
development”), Denmark (“These criteria should agstrother things take into account...sustainable
development.”), Estonia (“The list of factors mightlude...effect on sustainable development”), Fiji
(“prohibit transfers that are likely to adverseljfeat internal or regional security”), Germany
(“Germany believes that these [criteria] should radd...: the promotion of sustainable
development.”), Iceland (“Factors to be taken irocount...should include a risk assessment
of...displacement of people and threats to sustagndeVelopment.”), Italy (“When considering arms
transfers, however, more detailed criteria shoddelaborated...such as: sustainable development, in
particular when military expenditure exceeds thgunements for self defence...”), Japan (“States
should not authorize the transfer if it is likely. adversely affect sustainable development;”), yéen
(“ensuring better control of transfer which...undemnfaj sustainable development”), Liberia (“Impact
of arms transfers on sustainable development”jjuahia (“...the treaty shall aim to: adopt national
controls to deny...transfers that would undermine.tanable development”), Malawi (“The ATT
should establish minimum standards... Those standdradsld make reference to: the impact that the
transfer may have on have...sustainable developmeMadlta (“As a minimum the following issues
should be considered: ...the promotion of sustaindblelopment...”), Mauritius (“Mauritius strongly
supports the strict control of transfers of coni@rl arms...undermining peace, reconciliation, safet
security, stability and sustainable developmenigtherlands (“Other factors to be taken into aotou
are whether the transferred arms will, or will like.to seriously undermine the economy or hamper
the sustainable development of the importing satiger (“An ATT should prohibit any transfer of
conventional arms if: They will hold back sustaileallevelopment.”), Nigeria (“An ATT should
ensure that arms exporters taken into account tiieetehat weapons they transfer could have on
sustainable development...”), Norway (Other factormight include: their potential for negatively
affecting sustainable development.”), Panama (‘®esgor sustainable development and peaceful
coexistence”), Peru (“Furthermore, the escalatibarms purchases affects a country’s developments
plans...This factor should therefore be taken intooaat when conducting arms sales transactions,
even when they are absolutely legal and transpéreRbland (“These standards could include threats
to...sustainable development.”), Portugal (“As a muam, the following issues could be
considered:...the promotion of sustainable develogineRomania (“the promotion of sustainable
development”), Slovenia (“Stability and developnignSouth Africa (“whether the transfer would
have an impact on sustainable development”), S{i8ipain suggests the definition of some common
criteria ...such as: the impact on the sustainableeldpment in order to avoid the deviation of the
resources necessary for populations’ progressweden (“Sweden believes that the criteria should
cover...the impact on sustainable development.”),t&sliand (“Transfer is likely to have a negative
impact on development cooperation.”), Togo (“An arransfer will not be authorized if the arms are
destined to be used to: prevent or hold back e development.”), Trinidad and Tobago
(“Trinidad and Tobago acknowledges the broaderaesipilities and legal obligations of countries to
ensure that transferred arms are not ultimatelyveledd ...for hampering economic growth and
development.”), Turkey (“Common export criteria shib be introduced ...that would include: the
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importing and exporting states and for other stateslved in the transfer of an item must

include whether the proposed transfer will “serlpusidermine the economy or hamper the
overall development of the importing State.” Nigesimilarly expressed that “an ATT should

ensure that arms exporters take into account fieetehat weapons they transfer could have
on sustainable development.” To this end, the Gldulsl explore methodologies to enable
states to identify arms transfers of possible cont%

Involve corrupt practices

States’ submissions suggest two approaches witheceso corruption. The first is the
inclusion of a criterion prohibiting a transferitifis likely to involve corrupt practices at any
stage. The second is the need for states to taksures to prevent and bring to justice those
involved in corrupt practices in the transfer psxe

With respect to the first approach, some 14 subamssspecifically suggest including such a
criterion®’ For example, Liberia included an assessment ashather there will be corrupt
practices involved at any stage of the transfea dactor to be taken into account when
assessing a potential transfer. Bangladesh beltea¢s transfer should not be authorized if it
Is destined to “involve corrupt practices at anggst — from the supplier, through any
middlemen/broker, to the recipient.” The UK, whilet setting it out as a potential condition
for states to apply when assessing a transfer rihebess states that a key goal in taking the
ATT initiative forward is to ensure that “in thermuct of the arms trade States subscribe to
the highest standards of good governance, includivg need to tackle bribery and
corruption.”

On the second approach, states have also raiseeditefor the ATT to include a clause that
addresses corruption more broadly than in the gortka particular proposed transféf.
France, for example, suggests considering a clansécombating the bribery of foreign
public officials in the context of internationalromercial transactions, a clause which forms

nature and cost of the arms in relation to thetilagite security and defence needs and to the divers
of human and economic resources to armaments.”), UKwhether the proposed transfer
will:...Seriously undermine the economy or hamper akerall development of the importing state.”)
and Zambia (“The ATT should also prohibit a trangfeconventional arms if it is likely to: advergel
affect sustainable development.”).

1% n this regard, the GGE might refer to the Contkains publication Guns or Growth? Assessing
the impact of arms sales on sustainable devel opment”, June 2004.

97 see submissions from: Bangladesh, Burkina Faste @évoire, Iceland, Japan, Lebanon, Liberia,
Mali, Netherlands, Niger, Norway, Spain, Togo araibia.

198 This would also be in line with states’ obligasonnder Article 9 of the widely ratified UN
Convention Against Corruption which requires states “in accordance with the fundamental
principles of its legal system, take the necesstaps to establish appropriate systems of procureme
based on transparency, competition and objectiierier in decision-making, that are effectivater
alia, in preventing corruption.”
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the subject matter of several existing instruméfits.

What states are saying:

Other factors
- Alarge majority of states have identified the néadcriteria to assess the potential
impacts or uses of particular transfers for testoattacks, or violent and organised
crime, or that may have adverse effects on regisealrity or stability especially
through excessive accumulation of arms, as wethasharm caused by transfers
involving corrupt practices;

- Despite the absence of a globally agreed definitibfterrorism”, an ATT should
focus on preventing transfers of conventional atinag stand a high risk of being
used in terrorist attacks and define such actsring of existing international law;

- Many states believe that an ATT, at a minimum, shabligate states to consider
the potential impacts on sustainable developmenbo¥entional arms transfers apd

to refuse authorisations where it is appropriate.

Principle 5: Transparency

States shall submit comprehensive national annual eports on all their
international arms and ammunition transfers to an nternational registry which
shall publish a compiled, comprehensive, internatiwal annual report. Such
reports should cover the international transfer ofall conventional arms and
ammunition, including small arms and light weapons.

Principle 5 is a minimum requirement to increasangparency so as to help ensure
compliance with Principles 1-4. Clearly an ATT lilot function in an effective manner
without clear reporting requirements.

In over half of the submissions, states identifimshsparency and the need for an information
exchange mechanism as a core element of the fuldf€ with some submissions
emphasizing that States should report each inierr@tconventional arms transfer from and
through their territory or subject to their auttration.*'° Brazil emphasised that “the

199 Although none of the submissions stated any spemiihventions, one example that the GGE might
look at is the Organisation for Economic Co-opematand Development (OECD) Convention on
Combating Bribery of Foreign Public Officials intémnational Business Transactions, 21 November
1997. Article 1 states: Each Party shall take suelhsures as may be necessary to establish teat it i
criminal offence under its law for any person itienally to offer, promise or give any undue
pecuniary and other advantage...to a foreign pulfficial in order to obtain or retain business ohneit
improper advantage in the conduct of internatidmaliness.

1950me 57 submissions raise transparency as an iBsueexample, Finland (“...a mechanism is
needed to ensure that information is readily adokesto all states.”), Lebanon (Suggests as onedsp
of transparency the “international monitoring ofarproducing states”), Portugal (“Due consideration
will also need to be given to an adequate inforomasharing mechanism that will ensure a transparent
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instrument should also include mechanisms to moitgomplementation. Measures...should
include, in particular, an obligation to submit aahreports on international transfers of
conventional arms.” Argentina also stated “anotbere element of the future instrument
would be the creation of a transparency mechanswugh the exchange of information
regarding the transfers of arms carried out by rostetes...” A global ATT could establish
effective transparency procedures that could beoddfidence in the implementation of the
treaty and encourage democratic oversight.

Verification and reporting mechanisms

The need to explore all possible options for effecteporting mechanisms should be an area
of focus for the GGE. Various suggestions for infation mechanisms are suggested by a
range of states in their submissions, each of wiielGGE might consider. These include:

- Timely exchanges of information between statesnsuee effective monitoring and
enforcement of treaty obligations;

- An independent and impartial central Registry @étnational Arms Transfers could
be the depository of such reports and should isscemprehensive annual repdft.

application of the instrument...”), Senegal (“Stag®uld put in place mechanisms for the timely
exchange of information.”) and UK (“To ensure statan be confident that agreed standards are
adhered to, they must be applied in a transpar@htacountable manner. There will therefore need to
be a requirement that states share adequate irtfioman the transfers that they approve.”). See al
Argentina, Australia, Austria, Bangladesh, BenimsBia and Herzegovina, Brazil, Bulgaria, Burkina
Faso, Canada, Colombia, Costa Rica, Céte d’lvdimatia, Cyprus, Czech Republic, Denmark,
Estonia, Fiji, France, Germany, Hungary, Irelanalyl Japan, Latvia, Liberia, Lithuania, Luxembagurg
Malta, Mexico, Morocco, Netherlands, New ZealandgeM, Norway, Paraguay, Romania, Samoa,
Slovakia, Slovenia, South Africa, Spain, Switzedafogo, Trinidad and Tobago, Turkey and Zambia.
See submissions from: Austria (“information sharamyl reporting”), Bosnia and Herzegovina (“a
requirements that States share adequate informigti@urundi (annual reports), Croatia (“the
exchange of information helps to build confidenceCyprus, Denmark, Estonia (“an obligation to
report regularly to a competent UN body about tastidations, actual nature and value of their arms
exports”), Finland (“States parties would have dtigation to report regularly to a competent UN
body about the destinations and values of theirsagxports.”), France (“It [the treaty] could make
obligatory the annual publications of national nepd), Luxembourg (“national reports”), Germany,
Italy (information sharing mechanisms”), Latvianformation exchange mechanisms”), Netherlands
(“State parties should report relevant, accuratktanely information.”), Macedonia (“the instrument
must contain a requirement for the states to shdeguate information”), New Zealand (An effective
system of information exchange...with improve tramspay.”), Norway (“mechanisms for
information exchange, reporting and documentatioP9rtugal, Serbia (“national annual reports”),
Spain (“regular reports or declarations on theatiife control of the transfers”), Turkey (“infornia
exchange on imports, exports, and transfers”) ald(‘U..a requirement that states share adequate
information”).

112 35ee submissions from: Bulgaria (“distribution @ftinonal reports in a harmonised form”), Portugal
(“In principle, an international registry could tmdt national annual reports and compile an
international annual report.”) and Togo (“submissido the United Nations of national reports [and]
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The existing United Nations Register on ConventioAans is suggested as a
possiltilse model to serve the purposes of such artregpomechanism within an
ATT,

- The mechanisms used by the Wassenaar Arrangengealsarsuggested as providing
a basis upon which information sharing can be ifledtand framed*

- Creation of a permanent or an ad hoc body to vexdfiypliance and to serve as a
point of contact for the submission of annual répoexchange of information, and
the provision of expert assistance;

- The establishment of national contact and liaisaintp;**°

- A system of inspection by peers of the control ra@i$ms:*’

- A review process through regular meetings of spaiies which would assess the
operation of the treaty®

- An area for the GGE to consider is the issue obmimy on refused transfers, given
its particular sensitivity. Of the states thatsea this issue, most believe that
reporting on approved and denied transfers is tiedemable approach? Others

the annual publication of an international report®ee also submissions from: Brazil, Burundi,
Burkina Faso, Bangladesh, France, Italy, Irelardl ldthuania.

113 5ee submissions from: Argentina, Brazil, Estosiagfjests that states should have to report about
the destinations, actual nature and value of theirs transfers), Finland, France, Germany, Hungary,
Italy, Japan, Latvia, Liberia (proposes the in@uasof provisions similar to the ECOWAS Convention
transparency clause requiring states to report thensfers, purchases and manufactures of arms),
Lithuania, Malta, Netherlands, Senegal, South Afriend Switzerland. The experience of the
Landmines Treaty could also provide useful guidaraticle 7 requires states parties to report ® th
UN Secretary General on steps taken to implementréhaty and then annual reporting requirements
setting out required information that must be régabrIf the UN Register were adopted as a model for
reporting it would need to be expanded to encomalh$lse categories of conventional arms that might
be covered in an ATT.

14 Sybmission of Canada.

115 5ee submissions from: El Salvador (suggests éstiafd “a monitoring committee”), Iceland (“A
permanent institutional structure will be necesdarythe effective implementation of an arms trade
treaty.”), Serbia (*a permanent of an ad hoc bodlyvérify compliance”), Senegal (“A structure
established at the international, regional, sulbored or national levels could be responsible for
monitoring and ensuring follow-up.”) and UK (“It mé&e decided that some kind of permanent or
semi-permanent implementing body or secretariaeeded.”). Argentina suggests that given the need
to prevent the establishment of “excessively expenmternational institutions, a feasible alteimat
would be to use an existent office, within the scopthe UN Secretariat, with the power to coortiina
and assist the states in the implementation optbeisions of the instrument.”).

16 See submissions from: Colombia and Togo (“appmispecial rapporteur for each country...”).

7 Submission of France. This is similar to Articl@Bthe Landmines Treaty which provides for fact-
finding missions to investigate potential violatioof the treaty.

118 See submissions from: Hungary, Argentina (a “fellop mechanism”) and Senegal (“five year
review conferences”).

119 See submissions from: Bosnia and Herzegovina wduld also be helpful for states to share
information about transfers they do not allow.”)arada, Croatia, France (“information could be
exchanged on approved or rejected export licencgsireland, Italy (“...to let other states know about
transfers authorised as well as about denials”xembourg (“...the granting or denial of export
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highlight the need for an effective system of infiation exchange that does not
compromise commercial confidentiality with respectegitimate transactiortd’

Sanctions mechanisms

Another issue raised by states in their submisstise inclusion of penal and administrative
sanctions for those acting in violation of the psins of an ATT:?! States suggest two
levels at which this could occur. The first ista¢ hational level. Legal review and redress of
cases through national judicial procedures shoeldided where necessary since the treaty
would need to be implemented in national law inrg\#&tate ratifying it. National legislation
should contain civil and criminal provisions forebches of these national laws and where
national transfer decisions violate the terms o theaty they should be open to legal

challenge within national courts and judicial prdeees'?

The other level would be redress at the level atest party to the treaty. There is a need for
an ATT to include a mechanism for setting out measuvhere there is a breach through a
visible process designed to investigate in a tinmaBnner any alleged breacHé&$Spain

licenses should be reported”), Macedonia (“approwenl possibly refused transfers”), Malta,
Netherlands, Portugal, Switzerland and UK (“autbedi and denied reporting would be helpful”.).
Slovenia explicitly suggested “reports on the p¢tedi conventional arms transactions”.

120 5ee submissions from: Mauritius, New Zealand anstrlia (“confidential information sharing”).

121 See submissions from: Bangladesh (“States museagra monitoring and enforcement mechanism
providing for prompt, impartial and transparent estigation of alleged violations of ATT, and to
include appropriate penalties for offenders.”), driba (“appropriate sanctions for violators of the
ATT"), Morocco (“...appropriate penalties for any lation of this treaty”), Netherlands (“Further
consideration should be given to the matter of Howaddress possible violations of the ATT's
obligations...An ATT should also oblige states to make unlicensed export of conventional arms a
punishable offence under national criminal law,.New Zealand (Breaches of the obligations and
failures in compliance should also be addressehd) Turkey (“Measures in case of a breach of treaty
provisions.”).

122 5ee, for example, submissions from: Brazil (“Peral administrative sanctions for natural or legal
persons acting in violation of the provisions oé timstrument...”), Colombia (“The treaty...must
require states to punish officials found guilty wivolvement in illicit trafficking of arms and
ammunition with penalties proportional to the sesisess of such offences.”), Hungary (“States
Parties...should also undertake to adopt all necgssaasures including legislative ones such as penal
sanctions to prevent and suppress the violatiomeaty norms by natural persons or legal entitjes.”
Lithuania (“Adopting national legislation and regtibns to effectively control trade in arms, indhgl
establishing civil and criminal responsibility foreaches thereof.”), South Africa (“The ATT should
also call on state parties to build in penaltietn{inal or administrative) in their legislation smldress
violations...”) and Spain (“States should guaranteegrosecution of the offenders of the arms transfe
control regulations established in accordance With Treaty’s implementation, along their national
legislation, imposing proportionate and deterremimistrative, civil and criminal sanctions.”).

1235ee submissions from: Bosnia and Herzegovina,iBafkaso, Colombia, Costa Rica (“...the treaty
should include...a system for investigation and phinig infringements. Likewise, measures should be
envisaged for states that fail to comply with thebligations.”), Croatia (“It is also necessary to
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suggests that the Treaty should identify a proeedaiiowing the detection of illegal
operations and the adoption of the appropriate areasto correct them. The GGE should
consider ways in which this could be achiev&d.

What states are saying

Transparency:
» Transparency and the need for an information exgdamechanism that build
confidence in the implementation of the ATT bysilites parties are core elements;

« The GGE should explore all the possibilities ofbeaand effective transparency
mechanisms including possible reporting procedumegtings of state parties, and a

body tasked with verifying compliance;

* The majority of states that raised it believe ttegdorting must also include denigd
transfers;

* An ATT should include penal and administrative sems for those acting in
violation of its provisions.

Principle 6: Comprehensive Controls

States shall establish common standards for spedifimechanisms to control:
A. All import and export of arms and ammunition;
B. Arms and ammunition brokering activities;
C. Transfers of arms and ammunition production capaciy;
D. The transit and transshipment of arms and ammunitio.

States shall establish operative provisions to mdioir enforcement and review
procedures to strengthen the full implementation othe Principles.

As noted already, a majority of states share ther¥hat the establishment of a state licensing
system is an elementary requirement for the contrfolall international transfers of
conventional arms. States must maintain contrdhefflow of arms into and out of their

envisage measures against the countries violatmgstablished...standards.”), Estonia (“sees mrerit i
the compliance mechanism for the Treaty”), Mausiti{iThere must be provisions to adequately
monitor compliance, including appropriate penalcsians for violators of the ATT.”), Mali (“....it
would be desirable to provide for sanctions agamsmber states which violate the treaty.”), Peru
(“[The treaty] must have a body to monitor its alvs@mce and potentially to receive complaints and
impose sanctions.”), Spain, Switzerland (“An ATTostd provide for sanctions in case of breach of the
treaty.”) and UK.

124 Mexico suggests that the GGE taken into accowitN handbook “Final Clauses of Multilateral
Treaties” Section C “Settlement of Disputes”. lcelasuggests that sanction and compliance provisions
of the Chemical Weapons Convention could be a use@del. South Africa also suggests that the
mechanisms in the Chemical Weapons Convention dk agethose in the Landmines Treaty be
considered as potential models.
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territory by establishing and implementing natiotedislation that contains appropriate
control mechanism&? In this regard, the submissions identify four ared concern that
states believe should form a part of comprehensbrdrols: end-use mechanisms, marking
and tracing, brokering arms transactions and pitils against re-exporting without
authorization of the exporting State.

End-Use Mechanisms:

A number of states want an ATT to stipulate appetprmeasures to ensure that the arms
reach and remain with the intended end-t&éFhe use of authenticated end-user certificates
is seen as an essential measure to counter tgalipread of arms. As Germany states “the
international instrument needs to stipulate appat@measures to ensure that the arms reach
and remain with the intended end-user.” For Soufiticd, “a prerequisite for an effective
control system is to place an obligation on the tmdnauthorities of State Parties to
implement end-use and end-user assurances.” The i@@&commended to consider the
creation of an international system of end-use robrincluding a standardized end-user
certification process with agreed minimum leveldgrdbrmation that states must include on
end-use and end-user certification to facilitateeement:?’

Consideration that items are appropriately marked b ensure traceably:

States have also raised the need for the ATT tadecan obligation to ensure that all newly
manufactured conventional arms are mark&&or example, Brazil suggested that this is
done in accordance with the provisions of the hmdé@onal Instrument to Enable States to
Identify and Trace in a Timely and Reliable Maniikeit Small Arms and Light Weapons.
Togo held the view that “arms transferred shouldehaeliable markings.” Costa Rica
believes that “marking and tracing initiatives needbe stepped up”. In conjunction with this
states have suggested the need for detailed r&eeping containing all relevant information
relating to transfer to enable states to comphjhwiteir obligations as regards tracing of
weapons?®

Brokering of international arms transactions:

125 See Footnote 67.

126 5ee, for example, submissions from: Argentina,gBsdesh, Burundi, Croatia, Ecuador, Germany,
Greece, Italy, Mali, Romania, Serbia, Sweden, Sefje$, Togo and Turkey.

127 See submissions from: Australia, Germany, Italygd@’s and Mali’'s submissions suggest numerous
details that could be included on an end user fioateé and Serbia (“introduction of a binding
standardized form”).

128 See, for example, submissions from: Ecuador (“@hshould also be a marking system...”),
Morocco (“Adoption of an international stampinglaser marking system for new arms...”), Colombia
(An ATT must standardize marking rules...”) and Twyrke

129 5ee, for example, submissions from: Brazil, Buiubitk, Brazil and Switzerland.
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As has been stated, 52 states’ submissions heldiglaethat the brokering of international
conventional arms transactions must also be indludean ATT and therefore be subject to
national laws, regulations and administrative pdoces’*° States also strongly urged that the
work of the GGE on Brokering of SALW be considebgtothe GGE and encompassed into its
own report. Some states proposed greater detath@rcontrols for brokered transactions
including the need to register brokering agétits.

Prohibition against re-exporting without authorization:

A number of submissions raised the need to inciudehibition against re-exporting without
the express authorizing of the exporting coufittyGiven the nature of the conventional arms
trade, some states consider that the control afxperts by the original exporter is an
important measure and included it within their véesn the scope of transfers.

Building institutional capacity, cooperation and irternational assistance

In line with the contents of Principle 6 and theaé¢o ensure that comprehensive controls can
be developed and implemented, a significant nundfestates have raised the need for
institutional capacity building. The means foreimtational assistance and co-operation will
have to be considered where appropriate in ordalida full implementation of the ATT and

to enhance its effectiveness. It is recognised Husme states will require financial and
technical assistance and the ATT should establisicegures for the assessment of such
needs should assistance be requested.

France suggested the inclusion of educational prw to aid implementation and
performance assessment. Included within this ctaldutreach-type workshops, training
sessions for government experts in the field oftaus and controls and exchanges of
information on best practices. Italy and Turkey gegjed ongoing capacity building
programmes, on specific treaty implementation aggegal aspects of the arms trade. Togo

130 gee footnote 58.

131 5ee, for example, submissions from: Argentina@edegal.

132 See submissions from: Argentina, Croatia (“It iscessary to set up a universal end-use
confirmation ...as a security against undesired moex..”) and El Salvador (“Exporting states as well
as importing states should assume the obligatio,saould undertake, to prevent the illegal re-expo
and illicit transit and retransfer of arms not cade by mechanisms and procedures for importing
arms.”). Submissions that include ‘re-export’ agoem of transfer include, for example: Australia,
Austria (“retransfer”), Burkina Faso, Cote d'lvoir€zech Republic, Denmark, Estonia, France,
Georgia, Germany, Hungary, Ireland, Italy (‘retf@ny, Latvia, Poland, Portugal, Romania, and
South Africa.

1335ee submissions from: Argentina, Austria, AustBasnia and Herzegovina, Colombia, Denmark,
Ecuador, Estonia, Finland, Germany, Hungary, Indi@ye Kenya, Malawi, Malta, Morocco,
Netherlands, New Zealand, Niger, Portugal, SamtmaRia, South Africa, Spain, Togo, Turkey, UK
and Zambia.
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held the view that the treaty should promote prognes to “educate, inform and sensitize
with regard to all aspects of the arms trade.”

Conclusions

The submissions by states provide a comprehensiyeletailed overview of state’s views as
to the feasibility, scope and parameters of an ATT.is clear that the majority of states
believe that an ATT is a feasible goal for the iin&ional community, presenting an
opportunity for real and significant progress torbade towards regulating the transfer or
arms at the global level.

The following is a brief overview of the main areddocus for the GGE as recommended by
states in their submissions.

Recommendations to the GGE:

- Compile all the existing international instrumetitat directly or indirectly have
application to international transfers of convenéibarms, whether legally binding
or not, or adopted at the sub-regional, regionalltifateral or global level. From
there, a determination of the commonalities carmaele to gain an overview of
widely accepted existing key principles for suansfers for inclusion in an ATT,;

- Consider how to develop the most comprehensiveolistonventional arms for
inclusion within an ATT: the use of existing listsich as the UN Register pf
Conventional Arms, the Wassenaar and European Umditary control lists
provide a basis for creating a comprehensive cbligtdor an ATT, noting the neef
to include components, ammunition, and small amaslight weapons;

- Include transfers of licensed production in an Adid consider how to ensure
emerging technologies are covered without neediragrtend the treaty;

- Review the possible inclusion of dual use items @nachufacturing equipment and
technology, taking into account that the majorifystates support their inclusign
within the scope of an ATT,;

- Determine the definition of “transfer” to ensuratall transactions are covered|to
avoid creating possible loopholes;

- Include brokered transactions in an ATT and to éimd the work of the recent GGE
on Brokering of small arms and light weapons shaadaken into account;

_|

- Consider the development of a clear and objectie@lylied procedure in an AT
for establishing whether it is likely that a pad&r proposed transfer ¢
conventional arms would be used to contribute tdacilitate gross violations @

=

—
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international human rights or serious violationsnbérnational humanitarian law;

- The work of the GGE in developing criteria to ptahiransfers that are used or are
likely to be used for terrorist attacks can be iinfed by reference to the numerqus
conventions relating to specific acts associatél terrorism or terrorist attacks;

- The GGE should explore methodologies to enablestat identify conventiona
arms transfers of concern for their potential negaimpacts on sustainable
development efforts;

- The development of a transparency mechanism to g@emionfidence in th
implementation of an ATT requires the GGE to coesithe full range of possibl
reporting and compliance mechanisms. The GGE shalattlconsider what type
information should be reported by states undemaasfrarency mechanism such|as
the inclusion of denied transfers;

S @ ®

- Institutional capacity building is an area that istal to the successfu
implementation of the various provisions of the ATTProcedures to promote
international assistance should be explored in siepéh by the GGE.

With these recommendations, states have provideG@®E with a detailed road map towards
the creation of a universally fair and objective TATbased on existing responsibilities of
states under international law. It is hoped thi analysis will assist the forthcoming GGE
in determining the key points arising from sta@#)missions so as to ensure that an effective
and comprehensive ATT can be established. Thisvital opportunity for the GGE to grasp,
with urgency and clarity, to lay the groundwork ot ATT that can be ‘negotiated on a non-
discriminatory, transparent and multilateral basisorder to fulfil the terms of UN General
Assembly Resolution 61/89. If the GGE report ifisiently constructive, it could lead to the
establishment by the UN General Assembly of an Opeded Working Group in 2009 to
negotiate the terms of a global Arms Trade Treatyhat the international community can
agree and benefit from such a Treaty as soon aspmshopefully by the year 2010.
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