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There is still much to do before the Guantánamo chapter is truly brought to a close. Its  
remaining inmates must either be tried before a court of law – like any other suspected 

criminal – or set free
Statement by the UN High Commissioner for Human Rights, Navanethem Pillay, on the International Day 

in Support of Victims of Torture, 24 June 2009

1.
INTRODUCTION AND OVERVIEW: MILITARY COMMISSIONS WERE DEVELOPED AS 
PART OF ‘AMERICA’S BATTLE LAB’, A FAILED EXPERIMENT THAT SHOULD BE 

ABANDONED IN ITS ENTIRETY

In a September 2002 report, the assistant commander of the US Army Intelligence Center described the 
detention facility at the US Naval Base at Guantánamo Bay in Cuba as “America’s Battle Lab” in the 
global  “war  on  terror”.  In  his  review  of  intelligence  operations  at  the  base,  Colonel  John  Custer 
recommended the creation of an environment at Guantánamo that would be “conducive to extracting 
information by exploiting the detainees’ vulnerabilities”.1 According to the then head of the Pentagon’s 
Criminal Investigative Task Force (CITF),  two commanders in charge of  the Guantánamo detentions, 
Major General Michael Dunlavey and his successor, Major General Geoffrey Miller, adopted the “Battle 
Lab” description. They were among those officials who sought approval for, or approved, interrogation 
methods that violated the prohibition of torture and other cruel, inhuman or degrading treatment.2

In a major speech on national security on 21 May 2009, in which he explained his decision to close 
down the Guantánamo detention facility, President Barack Obama said that the detentions there had 
been a “misguided experiment”. The use of coercive interrogations conducted out of sight of independent 
judicial scrutiny, legal counsel and other fundamental safeguards for the detainees was at the heart of 
this experiment. 

Trials by military commission were conceived as part of this approach to detentions. Detainees were 
treated as little more than objects from which to extract information, rather than human beings accused 
of criminal conduct to whom fair legal process was due. Human rights violations, including the crimes 
under international law of torture and enforced disappearance, were the result. A forum for trials was 
developed that was vulnerable to political interference and could minimize independent external scrutiny 
of detainee treatment. Further, contrary to international guarantees of equality before the courts and to 
equal  protection  of  the  law,  to  which  the  USA had  agreed,  the  system was  applied  on  prohibited 
discriminatory grounds: US nationals accused of identical conduct would continue to receive the full fair 
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trial protections of the ordinary US criminal justice system while non-nationals could be deprived of those 
protections on the basis of their national origin alone.3

After taking office, President Obama obtained suspensions in military commission proceedings. However, 
the administration did not abandon the commissions, and in March 2009 it noted that “at the direction 
of the Secretary of Defense, the Department of Defense continues to investigate and evaluate cases for 
potential trial by military commission”.4 In a hearing in front of the Senate Appropriations Committee on 
30 April 2009, Secretary of Defense Robert Gates said that the commissions were “still very much on the 
table”.5 In a media interview on 8 April 2009, Attorney General Eric Holder suggested that “a substantial 
number” of the people the administration decided to charge would be brought to trial in the civilian 
federal courts, while others could be taken to “military courts” with “some enhanced measures”. 

In a statement on 15 May 2009, President Obama said that his administration would reform the military 
commissions to make them “a legitimate forum for prosecution, while bringing them into line with the 
rule of law”. Among the reforms would be to prohibit the admission at trial of statements obtained under 
cruel, inhuman or degrading treatment, a tightening of the rules on the use of hearsay evidence, and 
“greater latitude” for detainees to choose their US military lawyers. In his national security speech a 
week later, he said that his administration would work with Congress on legislation to “ensure that these 
commissions are fair, legitimate and effective”. Legislation to amend the Military Commissions Act of 
2006 (MCA) was under development at the time of writing.

In his speech on 21 May 2009, President Obama said that,  “when feasible”, trials of Guantánamo 
detainees would be conducted in federal court, but military commissions would be retained for trials of 
detainees “who violate the laws of  war”,  where there was a need to protect  “sensitive sources and 
methods  of  intelligence-gathering”,  or  where  there  was  a  need to  use  “evidence  gathered  from the 
battlefield that cannot be effectively presented in federal courts”.

President Obama is seeking to reform what, as a presidential candidate in 2008, he had described as an 
“enormous failure”. Amnesty International considers that this military commission experiment failed, as 
it  was  doomed  to,  because  its  design  was  never  actually  about  determining  criminal  responsibility 
through  fair  trial.  It  was  about  short-changing  justice  by  weighting  the  system  in  favour  of  the 
government.  The organization  considers  that  the  commissions have  been so tainted  as to  put  them 
beyond reform.  

In a US Senate hearing on military commissions on 7 July 2009, retired US Navy Rear Admiral and 
former Judge Advocate General, John D. Hutson, said: 

“If the point of the exercise is to create a court system that will ensure convictions of alleged 
terrorists against whom we don’t have sufficient admissible evidence, then we have missed the 
point. You can’t have a legitimate court unless you are willing to risk an acquittal. If you aren’t 
willing to accept the possibility that a jury will acquit the accused based on the evidence fairly 
presented, then it isn’t really a court. It’s a charade”.6

Rear Admiral Hutson described himself as “an early and ardent supporter” of the military commission 
experiment begun by President George W. Bush in November 2001. He now opposes the commissions, 
however, and urged the Senate Armed Services Committee to work for repeal rather than reform of the 
MCA and to support trials in federal court, not by military commission. He said:

“It is not only unnecessary, it is inappropriate for DoD [Department of Defense] to operate a 
system of justice in parallel to DoJ [Department of Justice]… We don’t ask DoJ to fight wars. We 
shouldn’t ask DoD to prosecute terrorists”.
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At a hearing in front of a subcommittee of the US House of Representatives the following day, a former 
prosecutor from the military commissions, Lieutenant Colonel Darrel Vandeveld, said that in 2007 he had 
entered his job at the Office of Military Commissions as a “true believer”, and had left it in 2008 as the 
“seventh military prosecutor at Guantánamo to resign because I could not ethically or legally prosecute 
the defendant within the military commission system at Guantánamo.”7 He argued that:

“The military commissions cannot be fixed, because their very creation – and the only reason to 
prefer military commissions over federal criminal courts for the Guantánamo detainees – can 
now be clearly seen as an artifice, a contrivance, to try to obtain prosecutions based on evidence 
that would not be admissible in any civilian or military prosecution anywhere in our nation.”8

Lt. Col. Vandeveld drew the subcommittee’s attention to what he said was the poor collection and filing 
of evidence that had taken place in the commission cases, and pointed to the case of Mohammed Jawad, 
an Afghan national taken into custody by the USA when he was a child and who is still in Guantánamo 
today and facing possible trial by military commission (see also Section 2): 

“The obvious reason behind the shoddy preparation of evidence against Mr Jawad is that it was 
not gathered in anticipation of any semblance of a ‘real’ trial. With the government setting an 
extremely  low  evidentiary  bar  for  continued  detention  without  charge,  with  the  focus  on 
extracting information through coercive interrogations rather than on prosecution, and with the 
understanding that any trials will  forego fundamental due process protections, there is little 
incentive for investigators to engage in the type of careful, systematic gathering of evidence that 
one would find in a typical civilian trial.  In the case of Mr Jawad, these incentives proved 
manifestly  perverse;  they  allowed  for  the  prolonged  detention  and  abusive  treatment  of  a 
juvenile who is very likely innocent of any wrongdoing”.9

As documents now in the public realm show, the Bush administration was warned early on by insiders 
that if it embarked on the use of interrogation techniques that amounted to torture or other ill-treatment, 
it risked jeopardizing trials of detainees. In 2002, for example, an official pointed out that “successful 
prosecutions in military commissions or subsequent use of detainee statements in Federal prosecutions” 
would require that the information be legally admissible.  Even though this would be a lesser issue under 
the low standards pertaining in the military commissions, he wrote, many of the proposed interrogation 
techniques would “place a burden on the prosecution’s ability to convince commission members that the 
evidence  meets  even  that  low  standard”.  He  added  that  “any  statements  obtained  under  these 
circumstances will be inherently suspect and of questionable value in a prosecution using established 
rules of criminal procedure that prohibit such conduct on the part of law enforcement agents”.10

A 2002 CITF memorandum expressed concern that despite opposition within law enforcement agencies 
to the use of harsh interrogation techniques, “there appears to be a tendency to revert to a short-sighted 
coercive model of interrogation”.11 An FBI email from May 2004 recalled earlier “weekly meetings” in 
which FBI and Justice Department personnel had “all agreed” that the Pentagon’s interrogation tactics at 
Guantánamo “were going to be an issue in the military commission cases”,  and that this had been 
brought to the attention of the Office of General Counsel at the Pentagon, but that the Department had 
“their  marching  orders  from  the  SECDEF  [Secretary  of  Defense]”.12 Major  General  Miller,  then 
commander  of  detention  operations  at  Guantánamo,  was  warned  by  the  FBI  that  the  Pentagon’s 
interrogation  methods,  “could  easily  result  in  the  elicitation  of  unreliable  and  legally  inadmissible 
information”, but he still favoured those methods.13 

The first incarnation of the commissions – executive bodies established under a military order signed by 
President Bush on 13 November 2001 – was ruled unlawful by the US Supreme Court in June 2006 in 
part on the grounds that they violated the Geneva Conventions.14 The Bush administration responded by 
seeking and obtaining congressional approval for a version of the military commissions closely modelled 

Amnesty International 16 July 2009 AI Index: AMR 51/083/2009



4 USA: Trials in error. Third go at misconceived military commission experiment 

on the version that the Supreme Court had already thrown out. To achieve this, as outlined further below, 
President Bush exploited the cases of 14 detainees whose rights had been systematically violated for 
years  by  the  USA  in  a  secret  detention  and  interrogation  program operated  largely  by  the  Central 
Intelligence Agency (CIA). 

Amnesty International considers passage of the Military Commissions Act in the autumn of 2006, as 
congressional  elections  loomed,  to  have  been a  shameful  episode.  With  domestic  politics  trumping 
international human rights principles, passage of the Act essentially gave a green light to continuing 
secret detention and detainee ill-treatment, the denial of habeas corpus and judicial remedy, and the 
facilitation  of  impunity  for  human  rights  violations.  The  MCA  was  and  remains  incompatible  with 
international law. 

Among those voting against the Act was Senator Barack Obama. He condemned the politicization of the 
human rights of detainees, predicting that: 

“There are going to be 30-second attack ads and negative mail pieces criticizing people who 
don’t vote for this legislation as caring more about the rights of terrorists than the protection of 
Americans. And I know this vote was specifically designed and timed to add more fuel to the 
fire. Yet, while I know all of this, I am still disappointed because what we are doing here today, 
a debate over the fundamental human rights of the accused, should be bigger than politics.”15

In his national security speech two and a half years later, President Obama made a strong defence of his 
decision to close the detention facility at Guantánamo Bay. He noted that, “over the last several weeks, 
we have seen a return of the politicization of these issues that have characterized the last several years”, 
with some using words “calculated to scare people rather than educate them”. He continued: 

“As our efforts to close Guantánamo move forward, I know that the politics in Congress will be 
difficult. These issues are fodder for 30-second commercials and direct mail pieces that are 
designed to frighten. I get it. But if we continue to make decisions within a climate of fear, we 
will make more mistakes.”

Amnesty International agrees that torture and other human rights violations, including unfair trials and 
discrimination, thrive on fear, and that fear-mongering has contributed to the USA’s resort to policies and 
practices  in  the  name of  countering  terrorism in  recent  years  that  left  it  on  the  wrong  side  of  its 
international human rights obligations.  The organization believes that the military commissions are a 
part of this picture and that they were a mistake in 2001, were a mistake in 2006, and would be a 
mistake now. The commissions, like Guantánamo, are part of the problem, and cannot be a part of any 
real solution to the disregard for human rights that has marked the USA’s response to the attacks of 11 
September 2001 (9/11). De-militarizing trials of Guantánamo detainees and others accused of similar 
conduct should be a key part of bringing this regrettable chapter to a close and towards ensuring the 
USA’s future respect for its human rights obligations.

Amnesty International fully recognizes that it was a previous US administration that initiated the military 
commission experiment and later obtained congressional approval for substantive parts of its scheme. 
The  organization  nevertheless  considers  that  no  amount  of  tinkering,  with  or  without  congressional 
approval, can render the discredited machinery of the commissions capable of ensuring that, in any trials 
before them, justice will both be done and be seen to be done, and that equality before the courts and 
equal  protection  of  the  law,  and other  international  standards,  will  be fully  respected and fulfilled. 
Section 2 of this report looks back at the evolution of the military commission system to show why they 
were fundamentally misconceived in the first place and that going forward with them, in any form, would 
also be misguided.  
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For justice to be done and seen to be done and to maximize public confidence in judicial process, trial 
courts must be clearly independent of the political branches. The independence and impartiality of the 
tribunal is essential to a fair trial, as provided in article 14 of the International Covenant on Civil and 
Political Rights (ICCPR) and other international instruments.  The UN Human Rights Committee, the 
expert body established by the ICCPR to monitor its implementation, has stated in its General Comment 
on the right to a fair trial under the ICCPR that the requirement that the tribunal be competent, impartial 
and independent  “is  an  absolute  right  that  is  not  subject  to  any  exception”.16 The  requirement  of 
independence, among other things, means that judges must have security of tenure and be free from any 
political interference by the executive branch and legislature.17  The principle of impartiality demands 
that each of the decision-makers, whether judge or juror, be unbiased. The Human Rights Committee has 
stated that “the tribunal must appear to a reasonable person to be impartial”.18 It has said that the 
provisions of article 14 apply to all courts and tribunals, “whether ordinary or specialized, civilian or 
military”.19

In the USA, unlike the ordinary federal trial courts (District Courts), military tribunals, whether courts-
martial or military commissions, are part of the political branches of government, rather than the judicial 
branch (Article III  of the Constitution).  They are established under Article I  of the Constitution (the 
legislative branch), and convened under the command authority of the President as Commander-in-Chief 
of the Armed Forces (Article II of the Constitution). The Office of Legal Counsel (OLC) at the US Justice 
Department noted in 2002: “As the Supreme Court has unanimously and repeatedly recognized, military 
commissions are not ‘courts’ established under Article III.”20 Judges on Article III courts are appointed 
for  life  by the President  with the “advice and consent” of  the Senate.  Military  judges on Article  1 
tribunals do not have the equivalent independence conferred by security and length of tenure.21 

The requirement that justice not only be done but to be seen to be done in the case of any Guantánamo 
detainee whom the USA prosecutes has been turned into a substantial challenge by the USA’s unlawful 
treatment of the detainees. A decision to turn to military commissions rather than independent civilian 
courts for any such trial will not serve this requirement or human rights standards more generally.
 
Amnesty International described in March 2007 its concerns about how the rules and procedures under 
the MCA failed to offer full guarantees of fair trial.22 In addition, the organization has pointed to logistical 
and other issues that have undermined fair trials, including the lack of resources for the defence lawyers. 
The US Senate Committee on Armed Services has recently noted concerns about under-resourcing of 
defence teams which blocks their ability “to conduct investigations, obtain expert witnesses, and perform 
other necessary tasks”. The Committee has said that it “expects the Department of Defense to review and 
address” such concerns.23 The UN Human Rights Committee has stated that the right of accused persons 
to have adequate time and facilities for the preparation of their defence is “an important element of the 
guarantee of a fair trial and an application of the principle of equality of arms”.24 

As this report outlines, Amnesty International believes that even if  some of the shortcomings of the 
military commissions are addressed through reforms, there would remain a number of reasons why they 
would remain incompatible with international standards. 

• The military commissions were conceived in 2001 as part of a global war paradigm under which 
human rights principles have been relegated or disregarded. Reborn under this framework in 
2006 with congressional approval, the commissions are set to be resuscitated in 2009 as a part 
of a continued sweeping invocation and application of a body of international law designed only 
for the exceptional context of international armed conflicts, to situations where it is the ordinary 
systems of criminal justice in a framework of international human rights that should apply (see 
Section 3 of this report). 
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• The military commissions are not tribunals of demonstrably legitimate necessity, but creations 
of political choice. Throughout the Guantánamo detentions, the USA has had a fully functioning 
criminal  justice system with the experience,  capacity  and procedures to  deal  with complex 
terrorism cases, as it has demonstrated in a number of cases.  Turning to military commissions 
in this context for these detainees contravenes international standards. Further delaying trials in 
order to reform unnecessary tribunals violates the right under international law of the detainees 
to be brought to fair trial without undue delay. Under the current rules by which the government 
has been implementing the MCA, even if  a detainee is tried by a military commission and 
acquitted, he may be returned to indefinite detention if the executive considered him to have 
intelligence value or to be a security threat.  The new administration has not said that this rule 
is one it is proposing to change, and has indicated that it believes it would have the authority to 
detain an acquitted defendant if it deemed him a security threat. Its failure to immediately 
release even those detainees whose detention has already been ruled unlawful by federal judges, 
gives rise to concern that the prospect of release after a military commission acquittal is just as 
unlikely (Section 4).

• Whatever  modifications are made, these tribunals  will  still  be  military,  not  civilian,  bodies. 
Amnesty  International  opposes  any  trial  of  civilians  by  military  courts  of  any  kind,  and 
subjecting someone who is not a member of armed forces to trial by military tribunals in these 
circumstances would be inconsistent with international standards.  In addition, compelling a 
civilian defendant to be represented by a military lawyer is incompatible with the right under 
international law to legal representation of one’s choosing (Section 5).

• As  noted  above,  the  military  commissions  lack  independence,  whether  in  substance  or 
appearance,  from the  political  branches  of  government  that  have  authorized  and condoned 
human rights violations against the very category of detainees that would appear before them, 
and that have failed to this day to ensure accountability and remedy for these violations. Given 
this backdrop – a backdrop that at least partially explains the initial decision to create these 
tribunals – the need for such independence could not be greater, even with a new leadership in 
the executive and legislative branches.

• The military commissions only apply to foreign nationals.  If  the US authorities constitute a 
tribunal which provides foreign nationals inferior fair trial protections than those a US citizen 
accused of the same conduct would receive in the ordinary courts, the trials before it will by 
definition  violate  the  USA’s  international  legal  obligations  to  ensure  that  all  individuals, 
regardless of national origin, are equal before its courts, and receive equal protection of the law 
(Section 6).

• While the administration has proposed to bar admission into evidence at military commission 
trials statements obtained under cruel, inhuman or degrading treatment, this improvement is 
likely to have only limited impact in practice if unaccompanied by changes to ensure that the 
definitions  the  commissions  apply  of  such  treatment  incorporate  all  conduct  –  including 
detention conditions and interrogation techniques – covered by the prohibition of torture and ill-
treatment under international law; that it is the government that must demonstrate the absence 
of any such abuse; and that all potentially relevant evidence on this issue is disclosed to the 
defence. At the same time, military commission defendants would still  be denied the fuller 
protections on this issue that they would receive in the federal courts (Section 7).

• The military commissions do not sit well with a commitment to transparency, a commitment 
made  by  the  new  administration  in  the  name  of  accountability.  The  failure  of  the  US 
government to act on accountability issues, and the continuing invocation of secrecy that has 
the effect of blocking accountability, raises concern in the context of a military commission 
system designed to be less than transparent than would be ordinary criminal courts (which 
nevertheless have powers to protect sensitive information where truly justified and in a manner 
compatible  with  justice  to  the  accused)  and  to  facilitate  convictions  at  the  same time as 
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protecting from investigation and prosecution human rights violators on the government side 
(Section 8). 

• The military commissions will have the power to hand down death sentences after trials which 
do not conform to article 14 of the International Covenant on Civil and Political Rights. Any 
execution after any such trial would violate the right to life as a matter of international law 
(Section  9).  Amnesty  International  opposes  the  use  of  the  death  penalty  in  all  cases, 
unconditionally.

This report focuses on military commissions. At the same time, however, the question remains as to 
whether  the  new US administration  will  take  a  trial-or-release  approach to  ending  the  Guantánamo 
detentions, as Amnesty International has long sought, or keep indefinite detention as a third option. It is 
currently keeping this option open. In the case of detainees whom it decides it cannot release or transfer 
to the custody of other governments, “when feasible” they will be tried in federal court. Where this is 
deemed by the executive as not feasible, it will turn to military commissions for prosecutions.  And where 
this  is  deemed not  to  be  an  option,  indefinite  detention  without  any  criminal  trial  may  yet  be the 
outcome. 

In his national security speech on 21 May, President Obama raised the possibility that his administration 
would consider the use of indefinite detention without criminal trial, apparently entirely outside of the 
ordinary  criminal  justice  system and  applying  lower  standards  of  proof  or  fairness  even than  those 
applicable in the military commission system, for detainees whom the government deems can neither be 
released nor prosecuted. He emphasized that:

“We are going to exhaust every avenue that we have to prosecute those at Guantánamo who pose 
a danger to our country. But even when this process is complete, there may be a number of 
people who cannot be prosecuted for past crimes, but who nonetheless pose a threat to the 
security of the United States… These are people who, in effect, remain at war with the United 
States. As I said, I am not going to release individuals who endanger the American people. Al 
Qaeda terrorists and their affiliates are at war with the United States, and those that we capture 
– like other prisoners of war – must be prevented from attacking us again…

In our constitutional system, prolonged detention should not be the decision of any one man. If 
and when we determine that the United States must hold individuals to keep them from carrying 
out  an  act  of  war,  we  will  do  so  within  a  system that  involves  judicial  and  congressional 
oversight.  And  so  going  forward,  my  administration  will  work  with  Congress  to  develop  an 
appropriate legal regime so that our efforts are consistent with our values and our Constitution.”

Amnesty  International  will  continue  to  urge  the  US authorities  not  to  sanction  indefinite  detention 
outside  the  criminal  justice  system.  In  this  regard,  one  of  the  organization’s  concerns  is  that  the 
resuscitation of the military commissions may be part of an approach that seeks to keep the thumb firmly 
placed on the government’s side of the scales, with decisions made on detainees taken according to 
which avenue is deemed most likely to achieve government “success” rather than according to adherence 
to principles of equality, due process and human rights. Such an approach, which would seem not to be 
based on objective and reasonable grounds for treating similarly situated detainees differently, would be 
incompatible with international human rights law.25 If the reason for treating such detainees differently 
was solely to compensate for the problems created by earlier violations of international human rights law 
committed against them, this would be unconscionable, especially since it would effectively mean that 
those most victimized previously by torture or other ill-treatment would be those most likely now to be 
deprived of fair trial and other human rights.
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In a hearing in the US House of Representatives on military commissions on 8 July 2009, the Chairman 
of the House Subcommittee on the Constitution, Civil Rights, and Civil Liberties, Representative Jerrold 
Nadler, suggested the following description of what “we seem to be going toward”:

“We’re going to divide the prisoners into different classifications: Those whom we have good 
evidence against will get fair trials; those we have weak evidence against we’ll give less fair 
trials; those we have no evidence against, we’ll just keep them locked up in preventive detention 
without any trial at all. In other words, we’ll fit the process to the result and in effect have 
kangaroo justice”. 

In an interview on 22 May, President Obama revisited what he had said in his national security speech 
the day before, namely that he had been handed the consequences of “earlier poor decisions”, including 
the “messy situation” of the Guantánamo detentions. He continued:

“We’ve got a lot of people there who we should have tried early, but we didn’t. In some cases, 
evidence against them has been compromised. They may be dangerous, in which case we can’t 
release them. And so finding how to deal with that I think is going to be one of our biggest 
problems”.26

In similar vein, in an interview on 7 March 2009, President Obama had said: 

“As a consequence of a series of early decisions, we now have people in Guantánamo who have 
not been tried, have not had an opportunity to answer charges, many of whom are dangerous, 
some of whom are very difficult to try, will be – some of whom will be difficult to try because of 
the manner in which evidence was obtained. So there’s a clean-up operation that has to take 
place, and that’s complicated.”27 

As it seeks to end the Guantánamo detentions, the new US administration undoubtedly faces the serious 
consequences  of  unlawful  policies  pursued  by  the  Bush  administration.  Whatever  measures  the 
administration takes, however, detainees should not pay for the error of the USA’s ways. Any “clean-up” 
should not amount to a cover-up of any human rights violations that have been committed. Neither 
should it place any obstacle in the way of remedy for detainees unlawfully treated, or release of detainees 
unlawfully held whom the USA does not intend promptly to charge. This outcome is long overdue.  

No government should be permitted to diminish the quality of justice to compensate for its own past 
injustices, even if that injustice took place under a previous executive and legislature. The human rights 
violations of the past cannot provide any valid excuse for further disregard of human rights in the present. 
If a Guantánamo detainee cannot be brought to fair trial – for whatever reason, and whoever the detainee 
is – he should be released. This is true whether the government does not have enough evidence to bring a 
prosecution or whether the evidence the government does have has been rendered inadmissible in a fair 
trial by the way in which it was obtained.  To jeopardize this rule would be to give governments a green 
light to gather evidence and treat detainees in any way they see fit and face no consequences for their 
actions. 

An  added  ingredient  to  the  current  situation,  as  Section  10  outlines,  is  the  USA’s  long-standing 
reluctance to apply to its own conduct provisions of international human rights treaties it has ratified or 
widely-recognized rules of customary international law. This in turn is being exacerbated by the tendency 
of many lawmakers and officials in the USA to invoke “American values” and tradition to the exclusion of 
international human rights standards, even when passing laws or adopting policies that clearly violate 
these obligations.
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The assault on human rights principles that came to be a hallmark of the USA’s response to the 9/11 
attacks leaves the international community with a clear interest in seeing the USA consign to history all 
remnants of its unlawful detention policies and practices. President Obama expressly recognized this 
international concern when he ordered the closure of the detention facility at the US Naval Base at 
Guantánamo Bay in Cuba and the “prompt and appropriate” resolution of each and every detainee case.28 

So too in an interview with Associated Press on 2 July 2009, discussing the question of  indefinite 
detention outside the criminal justice system, when President Obama said:

“I think it is very important that the American people and Congress, in conjunction with my 
administration,  come  up  with  a  structure  that  is  not  only  legitimate  in  the  eyes  of  our 
constitutional traditions, but also in the eyes of the international community, because part of 
our task in defeating these extremists is winning over allies and populations that right now feel 
as if we haven’t been living up to our highest ideals.” 29

Recognition that concern extends beyond US borders has also come from Secretary of Defense Robert 
Gates who said that he had noted “the very positive response around the world” to the decision to close 
the Guantánamo detention facility, and that doing so would create “additional opportunities” for the USA 
in securing international cooperation in the struggle against violent extremism.30 Amnesty International 
believes  that  the  same  could  be  said  in  relation  to  abandoning  military  commissions.  Indeed,  the 
organization believes that the international legitimacy of any trials of Guantánamo detainees – all  of 
whom are non-US nationals whose rights under international law have been violated by the USA – will be 
as important as domestic acceptance of them.

The new administration has committed the USA to “meeting its UN treaty obligations”. A document 
issued by the US State Department in April 2009 in support of the USA’s candidacy for membership of 
the UN Human Rights Council, stated:

“The deep commitment of the United States to championing the human rights enshrined in the 
Universal Declaration of Human Rights is driven by the founding values of our nation and the 
conviction  that  international  peace,  security,  and  prosperity  are  strengthened  when  human 
rights and fundamental freedoms are respected and protected. As the United States seeks to 
advance human rights and fundamental freedoms around the world, we do so cognizant of our 
own commitment to live up to our ideals at home and to meet our international human rights 
obligations… As part of our commitment to the principle of universality of human rights, the 
United States commits to  working with our  international partners  in the spirit  of openness, 
consultation, and respect and reaffirms that expressions of concern about the human rights 
situation  in  any  country,  our  own  included,  are  appropriate  matters  for  international 
discussion”.31

On 14 July 2009, the Chief Prosecutor in the Office of Military Commissions, US Navy Captain John 
Murphy, said that his office was ready to proceed with the trials of 66 Guantánamo detainees and was 
awaiting  instruction  from  the  administration.  In  neither  his  21  May  2009  speech  nor  his  earlier 
statement  on  15  May,  however,  did  President  Obama confirm  whether  military  commissions  would 
definitely occur, or where they would be held if they did, maintaining only that a number of reforms 
would “begin to restore the commissions as a legitimate forum for prosecution”.32 In an “action memo” 
to Secretary Gates on 13 May, the Pentagon’s General Counsel, Jeh Johnson, noted that the proposed 
reforms to the Military Commissions Manual (MMC) did not “entail any commitment to employ military 
commissions for the trial of any detainees; it simply improves the process in the event that commissions 
are subsequently used”.33 

It is still not too late to abandon this experiment.  Amnesty International urges the USA to do so.

Amnesty International 16 July 2009 AI Index: AMR 51/083/2009



10 USA: Trials in error. Third go at misconceived military commission experiment 

2.
GUANTÁNAMO, COERCIVE INTERROGATIONS, AND MILITARY COMMISSIONS ARE 
INTERWOVEN SYMBOLS OF DISREGARD FOR INTERNATIONAL HUMAN RIGHTS 

LAW 

The USA’s pursuit of trials by military commission cannot be divorced from the international law-violating 
detention and interrogation regime for which they were developed. Neither a shift in location for such 
trials,  nor  a  modification  of  the  rules  under  which  they  operate,  can  cleanse  them of  this  stained 
association or their own ill-conceived origins. There can be no such thing as a “fresh start” for these 
tribunals, even under the auspices of a different administration and Congress. The USA is better off 
without them.

In his national security speech on 21 May 2009, President Obama explained that he had decided to shut 
down the  Guantánamo facility  because  the  detentions  there  had  led  to  the  government  “defending 
positions that undermined the rule of law” and because it had become “a symbol that helped al-Qa’ida 
recruit  terrorists  to  its  cause”.  He  similarly  explained  that  he  had  ordered  an  end  to  “enhanced 
interrogation techniques” because they “undermine the rule of law”, “alienate us in the world”, and 
“serve as a recruitment tool for terrorists”. Amnesty International welcomed these first steps, but urges 
the President and his administration to take the next step and abandon military commissions. They are 
an integral part of this bigger picture. 

This would be the third attempt at the USA’s 21st century military commission experiment. It is more 
than  seven  and  a  half  years  since  President  Bush  signed  the  military  order  establishing  military 
commissions for the trial of alien “enemy combatants” in the “war on terror”. Not a single trial took place 
under the order as a result of the inevitable legal challenges to its fundamentally flawed rules – resulting 
in ongoing violations of the right to fair trial without undue delay, violations which continue to this day 
(see Section 4).  

President Bush’s 13 November 2001 military order – revocation of which Amnesty International called 
for immediately after it was issued – contained the kernels of his administration’s approach, substantial 
residues of which remain.34 According to the order, the 9/11 attacks had “created a state of armed 
conflict” and anyone subject to the order could be tried “for violations of the law of war and other 
applicable  laws  by  military  tribunals”;  “given  the  nature  of  international  terrorism”,  it  was  “not 
practicable” to apply in military commissions “the principles of law and the rules of evidence generally 
recognized in the trial  of  criminal  cases” in the US federal  courts;  the military  commissions would 
protect classified information and “state secrets” from disclosure; the military order would apply only to 
foreign nationals; the death penalty would be an option, despite the lower standards of fairness in the 
trials; and no detainee would have access to any court in the USA or elsewhere to seek any remedy.35

In explaining his decision to  end the Guantánamo detentions,  President  Obama pointed to  their  ill-
conceived beginnings. He emphasized that “part of the rationale for establishing [the detention facility 
at] Guantánamo in the first place was the misplaced notion that a prison there would be beyond the law”. 
Indeed, the detentions began about two weeks after the Office of Legal Counsel at the US Department of 
Justice advised the Pentagon that under existing constitutional law the federal courts could not “properly 
entertain an application for a writ of habeas corpus by an enemy alien” captured abroad and detained in 
Guantánamo because it was not “sovereign” US territory.36  In the words of Jack Goldsmith, former head 
of the OLC (2003-2004), “because [Guantánamo] was technically not a part of US sovereign soil, it 
seemed like a good bet to minimize judicial scrutiny”.37 Minimizing independent judicial oversight was a 
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hallmark of the Bush administration’s approach to detentions, and helps to explain its resort to military 
commissions. 

This memorandum was just one of a number of documents emanating from the OLC which provided the 
“legal” cover for the USA’s “war on terror” detention regime, including on military commissions.  Among 
other things, the OLC advised the administration that the President had “full discretion” to transfer to 
third countries al-Qa’ida and Taliban detainees taken into custody “outside the territorial jurisdiction of 
the United States”,  and that the USA was “free from any constraints imposed by the [UN] Torture 
Convention in deciding whether to transfer detainees that it is holding abroad to third countries”.38 It 
further  opined that  “necessity  or  self-defense”  could  justify  torture  by  US agents,  and that  certain 
“enhanced” interrogation techniques – such as inducing the perception of drowning (waterboarding), 
slapping, prolonged sleep deprivation, stress positions, confinement in a small dark box, exploitation of 
detainee phobias, forced nudity, and dousing with cold water – could, singly or in combination, lawfully 
be used by US agents against detainees held in secret custody outside the USA.39 

The military commissions were a part of this wider scheme from the outset, authorized even before 
Guantánamo was chosen as a location for a strategic interrogation centre in the “war on terror”. The OLC 
advised  the  White  House,  a  week  before  President  Bush  signed  his  military  order,  that  military 
commission trials were a lawful option for trials of “terrorists”.40 In February 2002,  the Secretary of 
Defense said that the USA was beginning the process of interrogating detainees with a view to possible 
prosecution.41 In the same month, the OLC told the administration  that the prohibition under the US 
Constitution’s Fifth Amendment against forcing a detainee to incriminate himself, and restrictions that 
this protection “may place on conduct in interrogations”, did not apply “in the context of a trial by 
military commission for violations of the law of war”. Therefore, the OLC claimed, “to the extent that the 
only trial-related use of statements obtained in an interrogation will be before a military commission, 
there is no need to provide  Miranda warnings” (right to remain silent, right to a lawyer) to detainees 
before interrogating them, whether for intelligence-gathering or prosecutorial purposes.42 Because at that 
point the “possibility still exist[ed] that some detainees may be prosecuted on criminal charges in Article 
III [federal] courts”, the Pentagon had asked the OLC whether it would be “prudential” to give Miranda 
warnings so as to “preserve the possibility of using statements in a criminal trial”. The OLC responded 
that whether statements made by detainees who had not been ‘Mirandized’ would be admissible in a US 
federal court would depend on the purpose of the interrogation that was conducted, whether it was for 
intelligence purposes, law enforcement purposes, or mixed purpose. No such complexity would arise in 
military commission cases, it advised. Within a matter of months,  the administration had decided that 
“not one single” Guantánamo detainee would “see the inside of a courtroom in the United States”, 
according to the head of the FBI’s Military Liaison and Detainee Unit.43 

The US Supreme Court ruled the first incarnation of the military commissions unlawful on 29 June 2006 
in  Hamdan v. Rumsfeld on the grounds that it had not been expressly authorized by Congress and its 
structure and procedures violated US military  law and the four  Geneva Conventions of 1949. On 6 
September  2006,  President  Bush  responded  to  the  Hamdan ruling  by  sending  to  Congress  draft 
legislation entitled the ‘Military Commissions Act of 2006’, telling legislators that “five years after the 
mass  murders  of  9/11,  it  is  time  for  the  United  States  to  begin  to  prosecute  captured  al  Qaeda 
members”.44 In a major national security speech on the same day, President Bush exploited the cases of 
14 detainees whose fate and whereabouts until then had been unknown – they had been held for up to 
four and a half years incommunicado in solitary confinement at secret locations, and subjected to torture 
or other cruel, inhuman or degrading treatment authorized at high levels of the US government. The 
President said that the 14 – accused of, though not yet charged with involvement in the 9/11 attacks and 
other serious crimes – could be brought to “justice” at Guantánamo, and the CIA could continue its 
secret detention and interrogation program, if Congress would pass the MCA. Among other things, the 
legislation sought to strip the US courts of jurisdiction to hear habeas corpus petitions from foreign 
nationals held as “enemy combatants” and to authorize the President to establish military commissions 
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to  try  such  detainees.  Congress  –  facing  mid-term  elections  and  the  charged  climate  of  the  fifth 
anniversary of the 9/11 attacks – passed the Act. 

The military  commissions authorized  by  Congress,  and now being reformed and revived by  the new 
administration, were a close relation of those established under the 2001 military order. Moreover, the 
provisions  of  the  MCA showed  that  the  commissions  were  still  an  integral  part  of  an  approach  to 
detentions and detainee treatment, and impunity, that was inconsistent with international law and to 
which the US Congress had now given its seal of approval. Jack Goldsmith, former head of the OLC, 
wrote:

“The Military  Commissions  Act  of  2006 explicitly  authorized  many  aspects  of  the  military 
commission regime that the Supreme Court had invalidated three months earlier. And it gave 
the President much more, including a broadened definition of ‘unlawful enemy combatant’; 
implicit approval for aggressive interrogations short of torture; immunity from prosecution for 
those  who  participated  in  past  interrogations  that  crossed  the  prohibited  line;  narrowing 
interpretations  of  the  Geneva  Conventions  and  amendments  to  the  War  Crimes  Act  that 
minimized the impact of the Supreme Court’s decision; elimination of judicial habeas corpus 
review over Guantánamo; and a prohibition on the judicial use of the Geneva Conventions to 
measure the legality of the Guantánamo detentions”.45

By the time of President Obama’s inauguration on 20 January 2009, there had been three convictions 
under the MCA.46 In addition, seven of the 14 detainees transferred from secret CIA custody to military 
detention in Guantánamo in the first week of September 2006 had been charged under the MCA, with 
the government pursuing the death penalty against six of them. In the case of the seventh, Ahmed 
Khalfan Ghailani, arrested in Pakistan in July 2004 and held in secret US custody for two years, the 
Convening  Authority  for  the  military  commissions  had declined to  allow the  Bush administration  to 
pursue his execution and in October 2008 referred the charges on for trial as non-capital.47 

This second incarnation of the military commissions was halted soon after President Obama took office 
and obtained a 120-day suspension of proceedings. In Ahmed Ghailani’s case, for example, the military 
judge  granted  the  government’s  request  for  a  suspension,  albeit  with  the  instruction  that  “pre-trial 
processing” of the case would continue.48  He set Ahmed Ghailani’s military commission trial to begin on 
9 October 2009.49  

On 21 May, the eve of the expiry of the 120-day suspension of commission proceedings, the Justice 
Department announced that Ahmed Ghailani would be tried in federal court under an indictment that had 
been pending against him in the US District Court for the Southern District of New York since 12 March 
2001. The Bush administration’s failure to bring Ahmed Ghailani to trial in federal court stemmed from 
its policy decision to prioritize intelligence gathering over due process, but it is also troubling that it took 
four months for the new administration to turn to the federal courts in this case (and that, to date, it 
remains the only such decision taken).50 The Justice Department said only that a “thorough review” of 
Ahmed Ghailani’s case by the Guantánamo Review Task Force set up under an executive order signed by 
President Obama on 22 January 2009 had resulted in the decision to transfer the case to the civilian 
authorities for prosecution.51  On 29 May 2009, the Convening Authority for the military commission 
dismissed the charges against Ahmed Ghailani. On 9 June 2009, the detainee was transferred from 
Guantánamo to New York to face trial in federal court on charges carrying a possible death sentence. He 
appeared in court on that same day and pleaded not guilty to the charges.

While Amnesty International will continue to urge the USA not to resort to the death penalty against 
Ahmed Ghailani, or any other person, the organization nevertheless considers the transfer of Ghailani to 
civilian  custody  to  be  a  positive  step  that  should  be  promptly  replicated  in  any  case  where  the 
government  intends  to  prosecute  a  Guantánamo  detainee.  The  administration  should  not  treat  the 
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Ghailani prosecution in any sense as a test case by delaying charges against any other Guantánamo 
detainee it intends to prosecute in federal court.52  Nor should any action by Congress block or delay 
transfer to the USA of any detainee so charged. 

President Obama emphasised in his 21 May 2009 address that, although as a US Senator he had voted 
against the Military Commissions Act, he had done so because it had “failed to establish a legitimate 
legal framework, with the kind of meaningful due process and rights for the accused that could stand up 
on  appeal”.  He  had,  he  continued,  “support[ed]  the  use  of  military  commissions  to  try  detainees, 
provided there were several reforms”. Those who suggested that his support for military commissions now 
represented a reversal on his part were wrong and, he said, should look at the record.

The record  of  the  MCA congressional  debates  indeed shows  that  Senator  Obama supported military 
commissions.  His  opposition  to  the  MCA  centred  on  its  stripping  of  habeas  corpus  rights  for  the 
Guantánamo detainees because it would mean that “a perfectly innocent individual could be held and 
could not  rebut  the  Government’s  case” for  indefinite  detention  as an “enemy combatant”.53 While 
Senator Obama favoured reform of the administrative review proceedings at Guantánamo in order to 
develop  “a  real  military  system  of  justice  that  would  sort  out  the  suspected  terrorists  from  the 
accidentally accused”54, he appeared less troubled by the prospect of trials by military commission: 

“Now, the vast majority of folks in Guantánamo, I suspect, are there for a reason. There are a lot 
of  dangerous  people.  Particularly  dangerous  are  people  like  Khalid  Sheikh  Mohammed. 
Ironically, those are the guys who are going to get real military procedures because they are 
going to be charged by the Government… The irony of the underlying bill as it is written is that 
someone like Khalid Sheikh Mohammed is going to get basically a full military trial, with all of 
the bells and whistles. He will have counsel, he will be able to present evidence, and he will be 
able to rebut the Government’s case. The feeling is that he is guilty of a war crime and to do 
otherwise might violate some of our agreements under the Geneva Conventions. I think that is 
good, that we are going to provide him with some procedure and process. I think we will convict 
him, and I think he will be brought to justice. I think justice will be carried out in his case.”55 

As Amnesty International described in a report in March 2007, the rules and procedures under the MCA 
offer  no guarantees for  a  full  and fair  trial,  including  and perhaps  in  particular  for  those who had 
previously been held in the CIA’s secret  detention program, the operational  details of  which remain 
classified at the highest levels of secrecy (see Section 8).56 Indeed, the organization believes that the 
case of Khalid Sheikh Mohammed serves to further illustrate not that military commissions are tribunals 
of necessity, as President Bush suggested in his November 2001 military order and in arguing for the 
MCA five years later, but that they should be abandoned, along with the Guantánamo detention facility, 
and  that  any  trials  of  Guantánamo  detainees  can  and  should  be  held  in  civilian  courts  that  are 
independent of the political branches of government.

Khalid Sheikh Mohammed was one of the 14 detainees whose cases were used by President Bush in his 
6 September 2006 speech seeking congressional approval of the MCA and to justify the USA’s secret 
detention program and the “alternative set of procedures” used in it. His case illustrates how detainees 
were treated first and foremost as potential sources of intelligence with no rights, rather than human 
beings accused of criminal conduct and entitled to fundamental rights. This led directly to human rights 
violations, including torture and other ill-treatment as well as enforced disappearance, which made much 
of the information obtained useless for criminal trials. Rather than taking the time and care to gather 
evidence that  would be admissible  in a proper  criminal  trial,  the government had chosen to create 
military commissions as a matter of expedience. Short-cutting and short-changing the ordinary rules of 
fundamental justice, then, the military commissions were designed to allow the use of information which 
is prohibited, for very good reasons, in any other US criminal court whether civilian or military, and 
indeed whose use is prohibited by international law. 

Amnesty International 16 July 2009 AI Index: AMR 51/083/2009



14 USA: Trials in error. Third go at misconceived military commission experiment 

In a speech on 21 May 2009, former Vice President Dick Cheney – who has admitted that he was 
involved in approving “enhanced interrogation techniques” for use in the secret detention program – 
recalled  that  after  Khalid  Sheikh  Mohammed was  arrested  in  Pakistan  in  March  2003,  “American 
personnel were not there to commence an elaborate legal proceeding, but to extract information from 
him”.57  The detainee was not brought to trial  in a US federal court (where he had previously been 
indicted), but instead put into secret CIA custody for the next three and a half years. Three days after his 
arrest, US Attorney General John Ashcroft said that “Khalid Sheikh Mohammed’s capture is first and 
foremost an intelligence opportunity”.58 That same month, Khalid Sheikh Mohammed was subjected 183 
times to “water-boarding”, a torture technique in which the perception of drowning is induced in the 
strapped down detainee.59 Khalid Sheikh Mohammed was “always kept naked” during the waterboarding, 
and female interrogators were present, “increasing the humiliation aspect”. 60 He has alleged that in his 
third place of detention, when he was not in interrogation, he was shackled in the “prolonged stress 
standing position” for a month, with his wrists shackled to a bar or hook in the ceiling above his head. He 
has also said that he was kept naked for a month in secret detention in Afghanistan, and during one 
period  was  kept  shackled  continuously  for  19  months,  even  when  inside  his  cell.61 Khalid  Sheikh 
Mohammed was charged in 2008 under the MCA, and sought to plead guilty and represent himself, 
despite the fact that he was facing the death penalty (see Section 9). No one has been brought to 
account for the crimes under international law committed against him. 

The case of Mohamed al-Qahtani is also instructive. After the White House and “possibly the National 
Security  Council”  had  been  briefed  in  2002  about  the  potentially  high  intelligence  value  of  this 
Guantánamo detainee, “the answer came back that there was no interest in prosecuting Al-Qahtani in a 
US court at that time”.62 Instead he was subjected to torture and other ill-treatment in 2002 and 2003 
under a “special interrogation plan”, before being charged for death penalty trial by military commission 
in 2008. A Deputy Attorney General at the US Department of Justice’s Criminal Division has said that he 
consistently advocated for Guantánamo detainees to be prosecuted in civilian federal court, but at the 
time  had  not  known  about  the  harsh  interrogation  techniques  being  used  against  detainees  in  US 
custody.63 

Mohamed al-Qahtani has recanted statements he made under alleged torture and other ill-treatment. The 
Bush administration  was reported  to  have employed “clean teams” in Guantánamo to  re-interrogate 
detainees in a bid to obtain incriminating information using supposedly “non-coercive” methods. This 
was said to have been unsuccessful in Mohamed al-Qahtani’s case.64 In 2008, the charges against him 
were dismissed by the Convening Authority for the military commissions. She later explained that this 
was because of the torture to which he had been subjected, and that even if the government was to seek 
to reinstate the charges she would dismiss them again. Like its predecessor, the new US administration 
is not known to have ordered a criminal investigation into the alleged torture of Mohammed al Qahtani 
and, as  in the case of  Khalid Sheikh Mohammed, no one has been brought  to  account for  his  ill-
treatment. He remains in indefinite detention in Guantánamo.65

It is not only detainees deemed to have high intelligence value who were singled out for the use of 
coercive interrogation techniques and detention conditions, and such cases further illustrate why the 
military commissions cannot be considered in isolation from the wider detention regime and why the 
commission system should be jettisoned as one of the rotten branches of this regime. 
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On 3 July 2003, the Pentagon announced that six detainees had been made eligible for trial by military 
commission  under  President  Bush’s  military  order,  the  first  such announcement.  One of  them was 
Yemeni national Salim Hamdan.  From 10 June 2003 to 31 July 2003, a period of 50 days, he was 
placed in a sleep disrupting program known as “Operation Sandman”.66 Then from December 2003 to 
October  2004,  Salim Hamdan was put  into solitary  confinement in Guantánamo’s  Camp Echo in a 
windowless cell  that  lacked natural  light  and fresh  air.  He said  that  he  considered  making  a false 
confession in order to ameliorate his situation.67 His then US military lawyer was instructed that he could 
only negotiate a guilty plea, which the authorities apparently believed Hamdan was ready to make. This 
lawyer, who found that Hamdan did not want to negotiate such a plea, later told the US Senate Judiciary 
Committee that he believed the government was engaged in a “clear attempt to coerce Mr Hamdan into 
pleading guilty”.68 

On 7 July 2004, nine more detainees were made eligible for military commission trial under the military 
order. One of them was Omar Khadr, who was a 15-year-old child when he was first taken into US 
custody in 2002 in Afghanistan and allegedly subjected to torture or other ill-treatment there before 
being transferred to Guantánamo as a 16-year-old.69 According to a Canadian government document, 
dated 20 April 2004 but not made public until July 2008, in March 2004 Omar Khadr “was not talking” 
and “he hadn’t cooperated since July 3, 2003” (the day on which the Pentagon had announced that six 
detainees had been named under the military order).70 The 17-year-old was put into the sleep disruption/
deprivation program known as the “frequent flyer program” for three weeks in March 2004 to “make him 
more amenable and willing to talk”. 71 He was “not permitted more than three hours in any one location. 
At three hours intervals he is moved to another cell block, thus denying him uninterrupted sleep”. The 20 
April 2004 document added that Khadr “will soon be placed in isolation for up to three weeks and then 
he will be interviewed again”. This was despite the military already having a “big file” on Khadr and 
despite  the fact  that  the US authorities  “were not  really  looking for  much now”. Omar Khadr had, 
however, “recanted all earlier statements, including his confession to having thrown the grenade that 
killed the American soldier”, the alleged war crime for which he was facing trial by military commission. 
72  Omar Khadr remains in Guantánamo, still facing trial under the MCA. 

The same is true of Afghan national Mohammed Jawad, charged under the MCA in 2008 with throwing a 
grenade in December 2002 that injured two US soldiers and their Afghan interpreter.  Jawad was 16 or 
17 years old, or possibly younger, at the time of his arrest, and would have no legal representation in US 
custody for almost six years.73 By 2004 the US authorities were viewing him less as a potential source of 
intelligence and more as a candidate for prosecution by military commission, and his interrogations were 
now being conducted by law enforcement rather than intelligence personnel.74  In the two months after 
the first Guantánamo detainees were charged for trial by military commission on 24 February 2004, 
Mohammed Jawad was interrogated twice – once on 29 March and once on 26 April – by the Pentagon’s 
Criminal Investigation Task Force (CITF),  the agency which  conducted interrogations for the military 
commission process.  A little over a week later, on 7 May 2004, he was put into the frequent flyer 
program,  and thence  into  segregation  into  an  isolation  facility,  followed by  placement  in  the  harsh 
conditions of Guantánamo’s Camp 5. In the frequent flyer program, he was moved from cell to cell every 
few hours, day and night. Over a two-week period, he was moved 112 times. He was subjected to this 
within months of having made a suicide attempt.

Mohammed Jawad’s post-frequent flyer program interrogations – all conducted by CITF personnel and all 
conducted without legal counsel for the detainee – resumed in August 2004, with interrogation sessions 
on 18 August and 27 August 2004. These interrogations occurred in the week before and the week of the 
first  military  commission  hearings  in  Guantánamo.  Mohammed  Jawad’s  last  interrogation  for  eight 
months occurred on 8 November 2004, on the same day that a federal District Court halted military 
commission proceedings, and threw their future into doubt.75 The suspension by criminal investigators of 
their interrogations of Mohammed Jawad at this point suggests that their aim may have been to obtain 
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statements from the unrepresented teenager for use at a future trial. With the hiatus in the commissions, 
the immediate need for any such statements dissipated. 

The government appealed the District  Court  ruling,  and on 15 July  2005 the US Court  of  Appeals 
reversed the decision, finding that Congress had authorized the military commission process and that the 
Geneva Conventions did not confer any rights upon a commission defendant that he could enforce in 
court. Mohammed Jawad’s interrogations resumed on that very same day, 15 July 2005. In addition to 
his 10 interrogations during the remainder of that month, he was interrogated four more times in 2005. 
All 14 interrogations were conducted by CITF personnel. With the military commission system back on 
track (until the Supreme Court’s June 2006 Hamdan ruling), it appears that the authorities were again 
attempting  to  get  information,  or  even  a  guilty  plea,  for  a  possible  prosecution.   After  all,  the 
government’s primary evidence against Mohammed Jawad was a confession written in a language, Farsi, 
that he could not speak or write, signed with a thumbprint by this functionally illiterate teenager. 

By 2008, the military commission prosecutors were still planning to rely upon this statement in their 
case against Jawad, but the defence moved to suppress the document and at the suppression hearing, 
the prosecution asserted that it would not be offering the statement into evidence. 76 On 28 October 
2008, the military commission judge ruled that the government could not use any statements made by 
Mohammed Jawad during his few hours in Afghan custody after his arrest, as he had been subjected to 
torture, including in the form of death threats against him and his family.77 The government did not 
appeal this ruling. On 19 November 2008, the same judge ruled that the government could not use any 
statements made by Mohammed Jawad in the US Forward Operating Base in Kabul where he had been 
held immediately after being handed over to US custody, as any such statements were the product of the 
preceding  torture  in  Afghan  detention  (he  had  also  been  subjected  in  US  custody  to  handcuffing, 
blindfolding,  hooding,  to  humiliating  photography  while  naked,  as  well  as  classified  interrogation 
techniques).78 The government has appealed this ruling. The new administration has obtained a stay of 
that appeal until 17 September 2009.79 

Replacing functions ordinarily the exclusive purview of independent civilian judges vis-à-vis individuals 
who are not members of armed forces, such as habeas corpus review and criminal trial, with substandard 
military versions was an integral part of the unlawful detentions, the ill-treatment, and the impunity. The 
UN Special Rapporteur on the independence of judges and lawyers wrote in 2008 of the importance of 
preserving judicial functions: 

“limiting  judges’  scope  of  action,  restricting  their  area  of  jurisdiction  or  undermining  their 
independence  jeopardizes  most  judicial  guarantees,  particularly  the  exclusion  of  evidence 
obtained by torture or other forms of coercion, the right to be tried without undue delay, the 
right to report violations of the rights of the accused to a competent judicial authority at all 
stages of the proceedings, the right to appeal judgements, and the fundamental right to be 
presumed innocent”.80

This was the case here. For example, the Combatant Status Review Tribunals – the Bush administration’s 
experiment to replace habeas corpus with administrative review – were interwoven not only with the 
Guantánamo detentions and interrogations, but with the general level of impunity that also became a 
hallmark of the USA’s “war on terror”. Their lack of independence from the branch of government that 
was controlling every aspect of the detentions facilitated this absence of accountability.  Thus,  when 
Saudi national ‘Abd al-Rahim Al Nashiri told his CSRT in Guantánamo in March 2007 that he had been 
waterboarded in secret  CIA custody  –  “they  used to  drown me in water” – this  led to  no  criminal 
investigation, as far as Amnesty International is aware.81 

So too with the military commissions. In their arraignment on 5 June 2008 at Guantánamo, for example, 
five  detainees  previously  held  in  secret  CIA  custody  mentioned  the  word  torture  on  a  number  of 
occasions. They had clearly been told by the authorities, however, that giving any specific details of their 
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time and treatment in secret custody was off-limits, information that the US administration deemed 
classified at the highest level of secrecy (see Section 8). At one point in the proceedings, Khalid Sheikh 
Mohammed began chanting verses of the Koran. When the military judge warned him that this would use 
up his allotted time, the defendant protested that the “red lines” the detainees had been told they were 
not to cross in their testimony were those related to torture, not verses of the Koran. “I do not mention 
the torturing”, he said “I know this is a red line”.82 A year later, despite the allegations of a crime under 
international law that were raised in front of this military judge, no investigation is known to have been 
initiated or action taken to bring to account those responsible for the torture and enforced disappearance 
in these cases.

On 12 July 2004, in a case not involving the secret CIA detention program, the US Naval Criminal 
Investigative Service (NCIS) had contacted the prosecution at the Office of Military Commissions with a 
request  to  interview a  detainee  who was  being  held  at  Guantánamo.  The  NCIS was  investigating  a 
suspected assault by one or more US personnel at Bagram air base and wished to conduct a “victim 
interview” of  the detainee at  Guantánamo. The NCIS was advised that  the detainee was facing the 
possibility  of  being charged for  trial  by military  commission in the near  future,  was represented by 
military counsel, and therefore should not be interviewed. Charges were referred against the detainee the 
following day, and the NCIS was told that they could not interview the detainee until after the military 
commission  process  was  completed.83 Amnesty  International  believes  that  the  detainee  was  Salim 
Hamdan, who at the time was being subjected to coercive detention conditions in an apparent bid to 
obtain a guilty plea for his trial by military commission (see above). 

At his eventual trial in 2008, conducted under the unfair procedures and rules established pursuant to 
the MCA,  although the military judge prohibited the prosecution from admitting into evidence certain 
statements made by Salim Hamdan in US custody in Afghanistan, other statements that appear also to 
have been obtained under coercive conditions were admitted.84 Such statements would presumably have 
been excluded by any ordinary US civilian or military court.  Statements admitted included some taken 
during  and  following  a  period  of  some  210  days  after  his  capture  during  which  he  was  held 
incommunicado.  In the  military  commission proceedings,  this  revelation of  Hamdan’s  seven months 
incommunicado detention “did not cause a ripple”, in the words of a journalist present for the New York 
Times.85 Whether any such revelations will cause a ripple in any future commission proceedings, with the 
rules on the admission of coerced statements amended, remains to be seen. There is reason to doubt that 
the commissions would respond with the level of scrutiny necessary (see Sections 7 and 8).

There must be transparent, non-discriminatory rules of criminal justice equally applied to all charged 
Guantánamo detainees by competent, independent and impartial tribunals, not a return to a military trial 
system lacking structural independence from the political branches of government that have authorized 
and condoned human rights violations against them and have failed to this day to ensure accountability 
and full  remedy for them. The failure of US authorities throughout the duration of the Guantánamo 
detentions to respect the presumption of innocence of the detainees who were categorically accused of 
being “killers”, “terrorists” and the “worst of the worst”, heightens the need for any prosecutions to be 
conducted in independent courts. Instead some may yet face trials by military commissions using relaxed 
rules of evidence and various procedures that continue to favour the prosecution. 

US Attorney General Eric Holder told an audience in Berlin in April 2009 that he and President Obama 
were in agreement that “Guantánamo has come to represent a time and an approach that we want to put 
behind us”.86 It  is  not  just  the  Guantánamo detention  facility  that  should  be  shut  down,  however. 
Guantánamo and military commissions are interwoven symbols of a systematic disregard for human rights 
principles. If the Guantánamo prison is “Exhibit A” of the counter-terrorism detention legacy he was 
handed, as President Obama characterized it in an interview with the New York Times in March 2009, 
then military commissions are Exhibit A.1, an equally discredited annex of the detention regime.87  They 
should be scrapped too.
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3.
MILITARY COMMISSIONS ARE THE OFFSPRING OF A GLOBAL WAR PARADIGM 

THAT HAS BEEN AND CONTINUES TO BE SERIOUSLY DETRIMENTAL TO HUMAN 
RIGHTS

A central policy choice of the Bush administration – not a legal necessity – was to respond to the attacks 
of 11 September 2001 and the risk of further violence against civilians in terms of a constant global 
“war” without  foreseeable end,  rather  than an international  law enforcement effort  in  which  use of 
military measures can only exceptionally be justified under international law. Today, the USA’s global war 
paradigm appears to be accepted by large parts of all three branches of the US government. It is a 
framework under which fundamental human rights continue to suffer. 

In his inaugural speech on 20 January 2009, President Obama stated that “our nation is at war against a 
far-reaching network of  violence and hatred”.  In his  national  security  speech four  months  later,  he 
confirmed his support for military commissions as “the best” venue for “those who violate the laws of 
war” and preventive detention for people who the USA deems it cannot prosecute but who, “in effect, 
remain at war with the United States”. He emphasised that the USA is “indeed at war with al Qaeda and 
its affiliates”. 

As already noted, among the “findings” of President Bush’s 13 November 2001 military order on the 
“Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism” was that the USA 
was now in an armed conflict with “international terrorists, including members of al Qaida”. Two days 
later, Vice President Cheney had said: 

“As the president deems necessary,  non-US citizens suspected of terrorist  activity,  whether 
captured here or abroad, will face trial by military commission. The mass murder of Americans 
by terrorists or the planning thereof is not just another item on the criminal docket. This is a war 
against terrorism. Where military justice is called for, military justice will be dispensed.”88

President Bush told US federal prosecutors that he had:

“reserved the option of trial by military commission for foreign terrorists who wage war against 
our country. Non-citizens, non-US citizens who plan and/or commit mass murder are more than 
criminal suspects. They are unlawful combatants who seek to destroy our country and our way of 
life. And if I determine that it is in the national security interest of our great land to try by 
military commission those who make war on America, then we will  do so. We will  act with 
fairness, and we will deliver justice, which is far more than the terrorists ever grant to their 
innocent victims”.89

In his central detention policy memorandum of 7 February 2002, President Bush stated that the “war on 
terror” constituted a “new paradigm” requiring “new thinking in the law of war”.  90  This notion spread.91 

According to Vice President Cheney, “One great lesson of 9/11 was that we had to stop treating terrorist 
attacks merely as law enforcement problems – where you find out what happened, arrest the bad guys, 
put them in jail,  and move on.”92 He has since sought to justify conduct by the USA in this “war” 
constituting crimes under international law, most notoriously (but by no means exclusively) the form of 
torture known as “waterboarding”.93 
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Visiting Guantánamo in January 2002, Secretary of Defense Rumsfeld said “It’s important for people to 
recognize that this is a different circumstance, the war on terrorism. It requires a different template in 
our thinking. All of the normal ways that we think about things simply don’t work.”94 Six and a half years 
later, Secretary Rumsfeld was singled out by the Senate Armed Services Committee for his “authorization 
of aggressive interrogation techniques for use at Guantánamo Bay [which] was a direct cause of detainee 
abuse there” and which had “contributed” to the use of such techniques in Afghanistan and Iraq.95 

In a January 2002 memorandum, the White House Counsel, Alberto Gonzales, agreed that “the war 
against terrorism is a new kind of war”, one that “places a high premium” on “the ability to quickly 
obtain information from captured terrorists and their sponsors”. He advised President Bush that in this 
context a “positive” consequence of not applying Geneva Convention protections to the detainees would 
be that  the threat  of  future “domestic  criminal prosecution” of US agents  for war  crimes would be 
“substantially” reduced.96  US Attorney General John Ashcroft offered similar advice to the President.97 

In the seven and a half years since, no US agent has been prosecuted under the USA’s War Crimes Act or 
under its anti-torture statute.  

Other  governments maintained a law enforcement  approach.  In the context  of  UK counter-terrorism 
efforts, for example, the Director of Public Prosecutions (DPP) for England and Wales said in 2007 that 
“London is not a battlefield.” The people who were killed in the London bombings of 7 July 2005 “were 
not victims of war” and the perpetrators were not “soldiers” as they claimed. “We need to be very clear 
about this”, the DPP continued, “On the streets of London, there is no such thing as a ‘war on terror’, 
just  as  there  can be  no  such thing  as  a  ‘war  on  drugs’.”  He said:  “Acts  of  unlawful  violence  are 
proscribed by the criminal law. They are criminal offences. We should hold it as an article of faith that 
crimes of terrorism are dealt with by criminal justice.”98

In an executive order issued on 20 July 2007, President Bush reaffirmed that USA considered itself to 
be engaged in an armed conflict  global  in  scope to  which the USA’s  interpretation of  international 
humanitarian law (the law of war) applied, apparently to the exclusion of international human rights law: 

“The United States is engaged in an armed conflict with al Qaeda, the Taliban, and associated 
forces. Members of al Qaeda were responsible for the attacks on the United States of September 
11,  2001,  and  for  many  other  terrorist  attacks,  including  against  the  United  States,  its 
personnel, and its allies throughout the world. These forces continue to fight the United States 
and its allies in Afghanistan, Iraq, and elsewhere, and they continue to plan additional acts of 
terror throughout the world.”99

The executive order gave the green light for the CIA to continue its program of secret detention and 
“enhanced” interrogation. A few weeks later, the CIA Director made clear that the USA’s global war 
paradigm was still very much intact: 

“We’re at war, and this city (New York)… has been a battlefield in that war…I’ve seen public 
references to, quote, ‘the so-called war on terrorism’ or, quote, ‘the Bush administration’s war 
on terrorism’, but for us it’s simply war.  It’s a word we use commonly without ambiguity in the 
halls of the Pentagon and at Langley [CIA headquarters]”.100 

The military commissions were conceived in 2001 as part of this global war paradigm, reborn under it in 
2006 with congressional approval, and set to be resuscitated in 2009 as a part of the USA’s continuing 
invocation of a global war framework. 

In 2001, the Bush administration had turned to the Office of Legal Counsel at the Department of Justice 
for advice on military commissions, as it also did on the issue of keeping the Guantánamo detentions 
from the scrutiny of independent courts, and in relation to interrogation techniques and other detainee 
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issues. The OLC was asked by the White House “whether terrorists captured in connection with the 
attacks of September 11 or in connection with ongoing US operations in response to those attacks” could 
be tried by military commission. 101  According to the OLC,

“The  critical  question  for  determining  whether  military  commissions  can  properly  be  used 
here… is whether the terrorist attacks have created a situation to which the laws of war apply. 
That is, are the terrorist acts subject to the laws of war at all, or are they solely criminal matters 
to be treated under the municipal criminal law of the United States”. 

It is worth noting that even under the OLC memorandum’s reasoning, whether actually to treat counter-
terrorism operations as a whole as a “war” and to resort to military commissions, were political choices, 
not dictated by any rule of law. The OLC emphasized that for purposes of domestic US law “determining 
whether the laws of war apply in this context is a political question for the President to determine in his 
role as Commander in Chief”. The OLC memorandum continued:

“Precedents under American law… are sufficient to establish conclusively that at least as of 
September 11, terrorist attacks on the United States had created a situation that would justify a 
conclusion that the laws of war properly apply. We realize that if a decision is made to use 
military commissions, it  will also be important to justify American actions to our allies and 
others internationally… [T]here is sufficient authority in current sources under international law 
for the President to justify to the international community a decision that it will be the policy of 
the United States to apply the law of armed conflict to terrorists in the current situation”.

Documents have since become available that reveal the public relations exercise that was pursued by the 
USA to seek to persuade the international community that the military commissions were justifiable, 
hollow words that further contributed to the commissions’ current lack of international legitimacy. For 
example, on the day the first military commission rules were released by the Pentagon, 21 March 2002, 
the US State Department issued a cable to numerous US Embassies. Among the “talking points” US 
diplomats were “requested to deliver… to the most senior officials possible” in those countries which had 
nationals  held  at  Guantánamo was:  “We  believe  that  your  government  should  be  pleased  with  the 
outcome” of the military commission rules developed by the Pentagon. It claimed that the commission 
procedures  “are  consistent  with  fundamental  international  standards  governing  criminal  trials”,  and 
“although the [military commission] rules address a different body of law, they are also consistent with 
the International Covenant on Civil and Political Rights”.102  In July 2003, the State Department provided 
the US mission at the Organization for Security and Cooperation in Europe (OSCE) with this same line for 
responding to the OSCE’s Office for Democratic Institutions and Human Rights.103 

The November 2001 OLC opinion, giving legal approval for military commissions as a policy choice for 
the President to make, had not even mentioned the ICCPR (with which the commissions were in fact 
grossly incompatible). Indeed the USA has not expressly changed its position that the ICCPR does not 
apply in situations the USA deems to be armed conflict. Moreover, on the Geneva Conventions – with 
which, the talking points to the embassies and the OSCE mission insisted, the military commissions were 
consistent – the OLC had said:

“We stress at the outset that determining that the terrorist attacks can be treated under the 
rubric of  the ‘laws of  war’  does  not mean that terrorists  will  receive the protections of  the 
Geneva Conventions or the rights that the laws of war accord to lawful combatants...

[I]n the field of international law, certain principles have received sufficient recognition that 
they could be credibly cited as reflecting customary practice among nations. The President may 
choose to enforce these standards as a matter of policy (and may determine as a matter of 
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policy to have the Armed Forces of the United States adhere to similar standards), but they are 
not ‘law’ that limits the President as Commander in Chief.”  

The OLC memorandum addressed Article 3 common to the four Geneva Conventions of 1949 which 
prohibits,  among  other  things,  torture,  cruel  treatment,  and  “outrages  upon  personal  dignity,  in 
particular, humiliating and degrading treatment”, as well as unfair trials:

“The standards of common article 3, moreover, are reflective of a minimal standard of conduct 
that some view as required in all armed conflict. The United States recognized that some such 
minimal  principles  could  be  enforced  against  enemies  as  long  ago  as  1945  when  the 
International  Military  Tribunal  at  Nuremberg  applied  standards  of  the  Geneva  and  Hague 
Conventions  to  German  conduct  on  the  Eastern  Front  even  though  the  Soviet  Union  had 
expressly denounced the Geneva Conventions before the war. Since then, the United States has 
supported statements in the United Nations of minimal standards, reflective of the principles in 
common article 3, that must be observed by all governmental and other authorities responsible 
for action in armed conflict”.

A week later, President Bush signed his order authorizing military commissions, and two months after 
that, on 7 February 2002, he signed a memorandum confirming that the USA would not apply Geneva 
Convention protections to  al Qa’ida or Taleban detainees, including the protections of common Article 
3.104 Four  years  later,  he  signed  into  law  the  Military  Commissions  Act  under  which  no  military 
commission defendant could turn to the Geneva Conventions for protection. Under the MCA any “alien 
unlawful enemy combatant subject to trial by military commission” is prohibited from “invok[ing] the 
Geneva Conventions as a source of rights.”105 In proposed legislation currently being developed by the 
Senate  Armed  Services  Committee,  this  would  effectively  remain  the  case,  while  replacing  “alien 
unlawful enemy combatant” with “alien unprivileged enemy belligerent”: any “alien unprivileged enemy 
belligerent subject to trial by military commission” is prohibited from “invok[ing] the Geneva Conventions 
as a basis for a private right of action”.106 Neither Congress, nor the administration, has stated that the 
USA will ensure that military commissions comply with the ICCPR.

The OLC’s historical and legal  analysis  in its  November 2001 memorandum, which has never  been 
withdrawn  or  revoked,  airbrushed  human  rights  out  of  the  picture.107 No  mention  was  made  of 
international human rights law, a body of law that applies at all times, including in times of armed 
conflict. 

The global war paradigm has been adopted by the new administration, as has a general failure to ensure 
accountability for international crimes that have been committed under this legal framework, such as the 
torture and enforced disappearance carried out in the CIA secret detention program. At his confirmation 
hearing in front of the Senate Judiciary Committee in January 2009, Attorney General-designate Eric 
Holder stated categorically that in his view the USA is “at war”. He went further, by saying that he 
thought “our nation didn’t realize that we were at war when, in fact, we were”. He went on to say that, 
looking back at the 1990s – and specifically the bombings of two US embassies in East Africa in 1998, 
and the bombing of the USS Cole in Yemen in 2000, “we as a nation should have realized that, at that 
point, we were at war. We should not have waited until September the 11 th of 2001, to make that 
determination.”108 He was then asked the following question: “If our intelligence agencies should capture 
someone in the Philippines that is suspected of financing Al Qaida worldwide, would you consider that 
person part of the battlefield, even though we're in the Philippines, if they were involved in an Al Qaida 
activity?” The Attorney General-designate responded that he would. Elana Kagan, confirmed to the post 
of US Solicitor General on 19 March 2009, had been asked the same question at her confirmation 
hearing in February 2009, and had given the same answer.
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Under this reasoning, and with the revival of military commissions and executive support for possible 
preventive  detention  legislation,  any  foreign  national  suspected  of  involvement  with  al-Qa’ida and 
associated groups taken into US custody anywhere in the world, if charged, could be tried by military 
commission if prosecution in federal court was deemed not feasible. If not charged, indefinite detention 
could yet be this person’s fate. 

In his 21 May 2009 speech, President Obama said that “after 9/11, we knew that we had entered a new 
era” and that “our government would need new tools to protect the American people, and that these tools 
would have to allow us to prevent attacks instead of simply prosecuting those who try to carry them out”. 
Under President Bush, the “new thinking” led to directly to old familiar abuses such as torture and other 
ill-treatment,  detention  without  due  process,  enforced disappearance  and military  trials  of  civilians. 
President Obama has taken substantial and welcome steps towards ending torture and limiting or ending 
secret detention, but his administration’s apparent embrace of this law of war framework looks set to lead 
to revamped military commissions as well as the possibility of administrative detention at Guantánamo 
being replaced with a preventive detention regime on the mainland.109

Under the Bush administration, the USA effectively rejected international human rights law and applied a 
selective, unilateral interpretation of international humanitarian law, the law of war, to the detention of 
those  it  designated  as  “enemy combatants”.  In  2007 and 2008,  for  example,  the  US government 
rejected the concerns and recommendations of the UN treaty monitoring bodies, the Committee Against 
Torture and the Human Rights Committee relating to the USA’s “war on terror” detentions. It claimed 
that “the United States is in an armed conflict with al-Qaida, the Taliban, and their supporters. As part of 
this conflict, the United States captures and detains enemy combatants, and is entitled under the law of 
war to hold them until the end of hostilities. The law of war, and not the [UN Convention against Torture 
or International Covenant on Civil and Political Rights] provides the applicable legal framework governing 
these detentions”.110 

This approach appears to be continuing under the new administration. On 3 June 2009 in Geneva, the 
US government responded in the UN Human Rights Council to the report on the USA of the UN Special 
Rapporteur  on  Extrajudicial,  Summary  or  Arbitrary  Executions,  which  had  included  conclusions  on 
aspects of the USA’s counter-terrorism policies abroad. The USA said that “we continue our objection to 
the scope of this report, as we do not believe that military and intelligence operations during armed 
conflict fall within the Special Rapporteur’s mandate”.111 The concerns of various UN experts about US 
“war on terror” policies had routinely been dismissed on these grounds under the Bush administration.

In effect, the USA appears to have transformed the emergency situation declared by President Bush on 
14 September 2001 and repeated in his military order of 13 November 2001, into a “new normal”. In 
this regard, the following passage from a 2008 report of the UN Special Rapporteur on the independence 
of judges and lawyers bears repeating:

“Declared and undeclared states of emergency continue to give rise to serious human rights 
violations. The most common and worrying violations include arbitrary detention, torture and ill-
treatment, enforced disappearance, denial of the right to challenge in court the legality of a 
detention, denial of the right to be tried by an independent court, unfair trials…”112

On 14 September 2001, President Bush informed Congress that he had declared a “national emergency” 
in response to the attacks of three days earlier. On the same day, 14 September, Congress passed the 
Authorization for Use of Military Force (AUMF), a broadly-worded resolution authorizing the President to 
“use  all  necessary  force  against  those  nations,  organizations,  or  persons  he  determines  planned, 
authorized, committed or aided the terrorist attacks that occurred on September 11, 2001”. The Bush 
administration did not believe the AUMF placed “any limits” on presidential authority to determine the 
“method, timing, and nature of the response” to the attacks,113 but cited it anyway in seeking to justify a 
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range  of  policies,  including  secret  detention,  indefinite  detention  without  charge,  trials  by  military 
commissions, and secret wiretapping. As Amnesty International has pointed out, the AUMF was passed 
with little substantive debate, a measure of legislator confusion about what it was they were voting for, 
and no reference to, or express provision for, the issues it has subsequently been used to justify. The 
organization  has  called  for  revocation  of  the  AUMF.114 Amnesty  International  regrets  that  the  new 
administration is citing the AUMF as providing the authority to continue detentions at Guantánamo.115 
 
In recent years, in the name of countering terrorism, the USA diverged in various and substantial ways 
from its international human rights obligations. Undoubtedly, the new administration has already taken 
some welcome steps back from these policies. Nevertheless, so extreme have been some US policies and 
practices that some reforms may be tolerated on the grounds that any improvement is better than none. 
Such tolerance would only cement the damage wrought by the post-9/11 response on the international 
human rights framework.

This is a matter for all branches of government. As the UN Human Rights Committee has said:

“All  branches  of  government  (executive,  legislative  and  judicial),  and  other  public  or 
governmental authorities, at whatever level – national, regional or local – are in a position to 
engage the responsibility of the State Party. The executive branch that usually represents the 
State Party internationally, including before the Committee, may not point to the fact that an 
action incompatible with the provisions of the Covenant was carried out by another branch of 
government as a means of seeking to relieve the State Party from responsibility for the action 
and consequent incompatibility”.116

 
The  new  administration  has  generally  dropped  “war  on  terror”  as  the  catchphrase  for  US  counter-
terrorism efforts and use of the term “enemy combatant” to label the Guantánamo detainees, but it has 
adopted  at  least  some  of  the  substance  of  the  insidious  global  war  framework  developed  by  its 
predecessor.117 Amnesty International remains concerned that it continues to invoke the laws and means 
of war without recognizing its international legal obligations to ensure and respect the human rights of 
every individual, no matter what they are accused of. One hallmark of the previous administration was its 
insistence on applying its  own distorted interpretations of the international law of  armed conflict  to 
situations to which those rules were never intended to apply, to the grave detriment of fundamental 
human rights. Amnesty International will continue to urge the USA to rely more wholeheartedly on its 
time-tested systems of  ordinary  criminal  justice,  within a framework of  respect  for  universal  human 
rights, in its global counter-terrorism efforts. Military commissions should play no part in this.

4.
MILITARY COMMISSIONS ARE CREATIONS OF POLITICAL CHOICE, NOT 

DEMONSTRABLY LEGITIMATE NECESSITY. THROUGHOUT THE LIFE OF THESE 
DETENTIONS, THERE HAVE BEEN COURTS ALREADY AVAILABLE. TAKING MORE 

TIME TO REFORM THE COMMISSIONS VIOLATES THE RIGHT TO FAIR TRIAL 
WITHOUT UNDUE DELAY 

The new administration has been in office for six months. It has charged only one Guantánamo detainee 
for trial in federal court. Regardless of the failings of the previous administration, the delay in trial or 
release  of  other  detainees  is  unacceptable,  and violates  the  right  to  trial  without  undue delay  (the 
administration has said that it intends to prosecute several dozen detainees). A fully functioning civilian 
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judicial system, with the experience, capacity and procedures to deal with complex terrorism cases, was 
available from day one.

Amnesty International considers that the creation and use of military commissions by the USA to try 
these  men  is  incompatible  with  international  human  rights.  The  UN  Basic  Principles  on  the 
Independence of the Judiciary state:

“The UN Basic Principles on the Independence of the Judiciary provide that “everyone shall 
have the right to be tried by ordinary courts or tribunals using established legal procedures. 
Tribunals that do not use the duly established procedures of the legal process shall  not be 
created to displace the jurisdiction belonging to the ordinary courts or judicial tribunals”.118 

The UN Human Rights Committee has stated, in its General Comment interpreting the right to a fair trial 
under  the ICCPR, that  the trial  of  civilians by special  or  military  courts  must  be strictly  limited to 
exceptional  and  temporary  cases  where  the  government  can  show  that  resorting  to  such  trials  is 
“necessary and justified by objective and serious reasons”, and where “with regard to the specific class 
of individuals and offences at issue the regular civilian courts are unable to undertake the trials” (see 
Section 5).119 The UN Special Rapporteur on the independence of judges and lawyers has said that in the 
course of his mandate, he has had “the opportunity to examine situations in which restrictions imposed 
on  the  operation  of  the  justice  system have  led  to  arbitrary  detentions  and unfair  trials.  There  are 
situations which involve, for example, the transfer of jurisdiction to military tribunals… Detentions and 
trials related to terrorism raise special concerns about judicial procedure.”120

In the June 2006 Hamdan v. Rumsfeld ruling, the US Supreme Court noted that historically in the USA, 
the military commission “was born of military necessity.” In his 21 May 2009 national security speech, 
President  Obama  did  not  say  that  military  commissions  were  militarily  necessary  in  the  present 
circumstances, only that they “have a history in the United States” and “are an appropriate venue for 
trying detainees for violations of the law of war” when trials in federal court are deemed by the executive 
to be unfeasible. 

In  his  military  order  of  13  November  2001,  President  Bush  had  claimed  that  “an  extraordinary 
emergency  exists  for  national  defense  purposes;  that  this  emergency  constitutes  an  urgent  and 
compelling government interest; and that issuance of this order is necessary to meet the emergency”. 
The order made the bare assertion that it was “necessary” for any detainee subject to it, when tried, to be 
tried  by  military  commission  in  order  to  promote  “the  effective  conduct  of  military  operations  and 
prevention  of  terrorist  attacks”.  It  was  claimed  that  it  was  “not  practicable”  to  apply  in  military 
commissions “the principles of law and the rules of evidence generally recognized” in criminal trials in 
US federal courts. 

Nevertheless,  the Bush administration’s  international  public  relations effort  emphasized the optional 
nature of the military commissions, not their necessity. US Embassies in Europe, for example, received a 
Question and Answer briefing from the US State Department on 21 March 2002, the day the Pentagon 
released the military commission rules, in order that they could respond to European concerns. One of 
the lines for response was that 

“military commissions are one of many options that may be used in the pursuit of justice during 
the war on terrorism. Whether they are used will depend upon how the investigations proceed, 
what evidence is gathered, and whether the President decides to designate any individuals for 
trial.  At  this  time,  it  is  impossible  to  say whether  any individuals  will  be  tried  by military 
commissions and if so, who those individuals might be”.121 
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Responding  on  21  March  2002  to  the  question  of  why  military  commissions  were  necessary,  the 
Pentagon General Counsel William Haynes emphasized that this was a “unique conflict”.122  At the same 
press briefing, the Under Secretary of Defense for Policy, Douglas Feith, added that this was a “very 
unusual type of war”. They nevertheless undercut the notion that military commissions were necessary by 
emphasizing that they were merely an “option” for the President to consider, in addition to the federal 
courts and regular courts martial. The President “needed to have this extra option for him to consider, to 
employ in appropriate circumstances”, said William Haynes. Within months of this briefing, however, the 
Bush administration decided that “not one single” Guantánamo detainee would “see the inside of a 
courtroom in the United States”, as already noted. As explained above and illustrated further below, this 
decision appears to have been linked in substantial part to the political need to keep certain interrogation 
methods  secret,  to  maintain  executive  control  over  the  timing  of  prosecutions,  and  to  facilitate 
convictions and possible executions, even based on evidence that had been obtained under unlawful and 
coercive methods wholly inconsistent with the right to fair trial and prohibition of torture and other ill-
treatment. 

In the Hamdan ruling in 2006, ordering an end to military commissions under President Bush’s military 
order, the US Supreme Court pointed to the “inability on the Executive’s part here to satisfy the most 
basic precondition… for establishment of military commissions: military necessity.” The Court noted that 
the  commission  set  to  try  Guantánamo  detainee  Salim  Hamdan  “was  appointed  not  by  a  military 
commander  in  the  field  of  battle,  but  by  a  retired  major  general  stationed  away  from  any  active 
hostilities.” Moveover, “Hamdan is charged not with an overt act for which he was caught red-handed in 
a theater of war and which military efficiency demands be tried expeditiously, but with an agreement the 
inception of which long predated the attacks of September 11, 2001… None of the overt acts alleged to 
have been committed in furtherance of the agreement is itself a war crime, or even necessarily occurred 
during time of, or in a theater of, war. Any urgent need for imposition or execution of judgment is utterly 
belied by the record; Hamdan was arrested in November 2001 and he was not charged until mid-2004. 
These simply are not the circumstances in which, by any stretch of the historical evidence or this Court’s 
precedents, a military commission established by Executive Order under the authority of [the Uniform 
Code of Military Justice] may lawfully try a person and subject him to punishment.”123

Regrettably, the Hamdan ruling left the door open to the executive to seek congressional authorization, 
and one of the Justices, joined by three others, specifically added, “Congress has denied the President 
the legislative authority to create military commissions of the kind at issue here. Nothing prevents the 
President from returning to Congress to seek the authority he believes necessary.”124 However, although 
the Bush administration obtained congressional approval for the Military Commissions Act – nearly five 
years after the detentions in Afghanistan and elsewhere began – the military necessity for these tribunals 
was even less evident than earlier. Signing the MCA into law, President Bush said that the military 
commissions it authorized him to convene were “necessary” and pointed, among others to the case of 
Ahmed Khalfan  Ghailani  by  way  of  illustration.125 Two and a  half  years  later,  Ahmed Ghailani  was 
transferred to the USA to face trial in federal civilian court. Other individuals captured years ago, not 
necessarily directly involved in any armed conflict recognized by international law, and in any event held 
thousands of miles from any battlefield, are still facing trials by military commission.

In his 21 May 2009 speech, President Obama said that his administration would be seeking further 
delays in military commission proceedings at Guantánamo to give it  time to implement its proposed 
changes, and that he would “work with Congress and legal authorities across the political spectrum on 
legislation to ensure that these commissions are fair, legitimate, and effective”. The Pentagon General 
Counsel’s memorandum of 13 May 2009 emphasised that prosecutors should immediately file motions 
with the military judges asking for further delays in the nine cases in which charges had been referred on 
for trial under the previous administration and were still pending. The nine cases involved 13 detainees 
of seven nationalities.126 The delay sought was another 120 days. 
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On 19 May 2009, the first ruling was handed down by a military judge in response to the requested 
delay. In the case of Saudi Arabian national Ahmed al Darbi, military judge Colonel James Pohl granted 
the government’s motion and set 24 September 2009 as the date for the next hearing in the case. “On 
its face”, Colonel Pohl wrote in his ruling, “the request to delay the next hearing is reasonable” and “will 
serve the interests of justice”. Amnesty International disagrees. Not only is resort to military jurisdiction 
over Ahmed al Darbi, a civilian, not in the interests of justice (see further below), to postpone his trial in 
order to reform the commissions when there is a fully functioning federal judicial system available is to 
deny him his right under international law to be brought to trial without undue delay.

Trials are already years overdue. Further delays are incompatible with international fair trial standards, as 
they are being justified by reference to the time needed to fix a tribunal that is unnecessary.  This is what 
has contributed to the delays that President Obama criticized in his 21 May 2009 speech. Individuals 
were first charged for trial by commission five years ago under a system which was unnecessary and 
deeply flawed – and found unlawful by judicial ruling, with its successor now assessed as inadequate by 
executive determination. Even if modifying the military commission procedures could make them less 
unfair, the fact that fully functioning federal civilian courts are available now, and have been for the 
entire period of the detentions (not to mention from long before), render any further delays contrary to the 
right under international law for criminal suspects to be brought to trial without undue delay.127  The 
change in administration is no justification for the USA’s continuing failure to bring charges against 
detainees for trial in federal court. It is now six months since the new administration took office and in 
only one Guantánamo case has a charging decision been made. This is in the case of Ahmed Khalfan 
Ghailani, who did not appear in a civilian court until he had spent nearly five years in US custody. By 
that time, he had been under indictment in US federal court for more than eight years.  

For the Guantánamo detainees, many of whom have been held for more than seven years, the question of 
trials within a reasonable time has long been rendered inoperative to their plight, not least by the policy 
decision to make trials secondary to detention and interrogations. In any event, the Military Commissions 
Act makes no provision guaranteeing the right to trial within a reasonable time.  Indeed, the Act expressly 
states that “any rule of courts-martial relating to speedy trial” under the Uniform Code of Military Justice 
“shall not apply to trial by military commission”.  To the extent that there are certain time limits in 
relation to proceedings under the MCA, when they are violated, the military judge has the power to 
dismiss the charges against the detainee with or without prejudice to the government’s right to reinstitute 
commission proceedings at a later date.128 

The  vulnerability  of  the  military  commission  system  to  political  interference  opens  the  door  to 
prevarication by the prosecuting authorities, with judicial remedy generally unavailable to the defendant, 
including for any governmental manipulation of the timing of trials. An independent civilian court would 
not be so exposed to such machinations.

Even if the military commission authorities were to dismiss charges against a defendant with prejudice to 
the government, the remedy that would be available to someone charged with a criminal offence in the 
USA – judicially ordered and guaranteed release from custody – may be unavailable to the Guantánamo 
detainee. Although Section 7 of the MCA, which had purported to strip the courts of jurisdiction to 
consider  habeas  corpus  petitions  from  foreign  “enemy  combatants”  in  US  custody,  was  found 
unconstitutional by the US Supreme Court in its Boumediene v. Bush ruling of 12 June 2008, the power 
of the District Courts to order the immediate release of a Guantánamo detainee found unlawfully detained 
appears to be less than effective.129 

In a number of habeas corpus cases, even after independent civilian federal judges have ordered the 
immediate release of Guantánamo detainees as unlawfully held, the detainee has remained in indefinite 
detention for months. In his national security speech on 21 May 2009, President Obama referred to their 
cases, noting that “the United States is a nation of laws, and we must abide by these rulings”. Yet, when 
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the Justice Department announced on 11 June the transfer to Bermuda of four Uighur men, whose 
immediate release into the USA had been judicially ordered eight months earlier, it said that they were 
“subject to release as a result of court orders”, but also made clear that their transfer was ultimately the 
result  of  executive  discretion  rather  than  judicial  authority.130 Thirteen  other  Uighurs  remained  in 
Guantánamo in mid-July 2009 despite the judicial order for their release in October 2008.131 

Chadian national Mohammed el Gharani, first taken into custody by the USA when he was 14 years old, 
was not released from Guantánamo until five months after his immediate release was ordered by a federal 
court. Even then, although the US Department of Justice noted the judicial order, it stated that the 
release was the result of executive review of the case.132 Lakhdar Boumediene, whose immediate release 
was ordered by a US District Court judge on 20 November 2008 was only released from Guantánamo on 
15 May 2009. Even then, the government appeared not to be acting pursuant to the judicial order, but 
as a matter of executive discretion. In the statement announcing the release, the Justice Department said 
that, as directed by President Obama, “the interagency Guantánamo Review Task Force conducted a 
comprehensive review of Boumediene’s case. As a result of that review, Boumediene was approved for 
transfer to France”.133 There was no mention of the District Court order. This is somewhat reminiscent of 
the Pentagon’s approach under the previous administration.134

If the US administration considers that, even in the case of detainees it deems not to be a threat to US 
security, it  is ultimately up to the executive rather than the judiciary to determine their  disposition, 
leading  to  months  of  additional  indefinite  detention,  what  will  happen  in  cases  where  the  threat 
assessment is more prejudicial to the defendant? In this regard, it is a matter of concern that at a press 
briefing on 9 June 2009,  the White House Press Secretary  Robert  Gibbs  refused to  answer  a  very 
straightforward question. The question was this: if a Guantánamo detainee was brought to trial in US 
federal court and acquitted, would he be released? The Press Secretary refused to address what he said 
was “hypothetical”. He was repeatedly pushed for an answer on the grounds that this issue went to the 
credibility of the justice system. He repeatedly refused to answer.

Under the current rules by which the government has been implementing the MCA, even if a detainee is 
tried by a military commission and acquitted, he may be returned to indefinite detention if the executive 
considered him to have intelligence value or to be a security threat.135  This rule is not one of those that 
the administration has said it is proposing to change. Indeed, at a hearing in front of the Senate Armed 
Services Committee on 7 July 2009, the Pentagon’s General Counsel, Jeh Johnson, said that this was a 
question that “we talk about often within the administration”. He indicated that if a detainee were to be 
acquitted by military commission, but was still considered to be a “security threat”, the administration 
could continue to detain him:

“I think that as a matter of legal authority, if you have the authority under the laws of war to 
detain someone…, that is true irrespective of what happens on the prosecution side”.

So, under the USA’s global war framework, those brought before military commissions in the future may 
continue to face the possibility that whether they are convicted or acquitted makes no real difference to 
their  situation  of  indefinite  imprisonment.  Indeed,  it  appears  the  administration  and  Congress  are 
currently looking at new legislation to further entrench the existing system of indefinite detention that 
has grown on an ad-hoc basis through a mixture of executive, judicial, and congressional decisions taken 
over the past years without a full consideration by any of those bodies of the implications or long-term 
consequences  of  the  cumulative  effect  of  their  decisions.  Amnesty  International  considers  that  the 
existing system of preventive detention to be of grave concern in so far as it undermines the ordinary 
systems of criminal justice, and any efforts to further entrench it to be fundamentally misguided. 

5.
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USING ANY MILITARY TRIBUNALS IN THESE CIRCUMSTANCES RUNS COUNTER 
TO INTERNATIONAL LAW AND STANDARDS

In 2008 Yemeni national Salim Hamdan became the first person to be convicted under the Military 
Commissions Act after a trial on the merits. He was tried by a military commission, convened under the 
notion of a global armed conflict, but far removed in time and space from any battlefield (indeed, located 
far closer to the fully functioning courts in, say, Miami than to any battlefield), and even though the USA 
did not recognise him as a prisoner of war or a member of the armed forces of a state. Indeed he was not 
alleged to have participated in the planning, organization, implementation or execution of any particular 
armed attack. Nor by the government’s own admission was there any evidence he ever fired a single shot. 

The 2009 report of an international Eminent Jurists Panel on Terrorism, Counter-terrorism and Human 
Rights makes the following observation about military justice:

“Military courts, including Courts Martial, are a recognized form of military justice, and there 
are a number of good reasons to have military courts deliver justice to members of the military 
for military offences. Many military courts merit a reputation for excellence. The situation is, 
however, very different when such military courts are called upon to try civilians for non-military 
offences.  The  military  is  a  closed,  hierarchical  institution  and  it  stresses  loyalty  to  the 
institution. For the most part, judges in military courts are military officers, appointed by the 
executive, and subordinate to their superiors in their military hierarchy, even though they may 
be independent in exercising their judicial functions. Still, the manner in which such judges 
conduct trials may play a role (or be perceived as playing a role) in subsequent decisions about 
promotions,  assignments  and  professional  rewards.  Accordingly,  there  has  been  a  growing 
consensus at the international level that military courts should be used only for trying members 
of the armed forces for offences of a military nature.”136

Having examined the jurisprudence of  the UN Human Rights  Committee and regional human rights 
bodies, the UN Special Rapporteur on the independence of judges and lawyers has maintained that using 
military or emergency courts to try civilians in the name of national security, a state of emergency or 
counter-terrorism runs counter to all international and regional standards and established case law.137 

The USA has regularly criticized the use of military tribunals to try civilians in other countries, including 
in the context of national security. In its assessment of the human rights record of Peru in 1999, for 
example, the US State Department noted that “human rights groups and legal experts strongly criticize 
the power of the military courts to try civilians in cases of treason or aggravated terrorism”, and cited the 
case of “American citizen Lori Berenson, who was tried by a military tribunal without due process rights 
that would have been afforded her in a civilian court”. Proceedings in these military courts, the State 
Department  wrote,  “do  not  meet  internationally  accepted standards  of  openness,  fairness,  and  due 
process”. In the entry on Equatorial Guinea in its latest human rights assessment published in March 
2009, the State Department reported: 

“The  military  justice  system did  not  provide  defendants  with  the  same  rights  as  the  civil 
criminal court system. The code of military justice states that persons who disobey a military 
authority, or are alleged to have committed an offence considered to be a ‘crime against the 
state,’  should  be  judged  by  a  military  tribunal,  with  limited  due  process  and  procedural 
safeguards, regardless of whether the defendant is civilian or military.”

 
Whatever  changes  are  made to  the  USA’s  military  commission  system,  or  even  if  the  Guantánamo 
detainees were to be tried by the ordinary courts martial, the bodies in question will still be military, not 
civilian,  tribunals.  Amnesty  International  considers  that  offences  that  were  not  committed  in  an 
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international or non-international armed conflict cannot, consistent with international standards, be tried 
by military tribunals of any kind. Amnesty International opposes trial of civilians, including those accused 
of crimes against humanity or other similarly grave crimes, by military courts. 

The UN Human Rights Committee has stated that, while the ICCPR does not expressly prohibit the trial 
of civilians in military or special courts, the Covenant does require that any such trials be:

“in full conformity with the requirements of article 14 and that its guarantees cannot be limited 
or modified because of the military or special character of the court concerned… [T]he trial of 
civilians  in  military  or  special  courts  may  raise  serious  problems  as  far  as  the  equitable, 
impartial and independent administration of justice is concerned. Therefore, it is important to 
take  all  necessary  measures  to  ensure  that  such  trials  take  place  under  conditions  which 
genuinely afford the full guarantees stipulated in article 14. Trials of civilians by military or 
special courts should be exceptional, i.e. limited to cases where the State party can show that 
resorting to such trials is necessary and justified by objective and serious reasons, and where 
with regard to the specific class of individuals and offences at issue the regular civilian courts 
are unable to undertake such trials”.138 

As argued above, Amnesty International considers that the US government has failed to make the case 
for military commission trials in this context,  and the necessity argument,  unpersuasive even at the 
outset, has become less and less tenable as the years have passed.139  Moreover the organization does not 
believe that trials by military commission will “genuinely afford the full guarantees” stipulated in article 
14 of the ICCPR or other principles of international law, whereas the federal courts have a positive track 
record in this regard.

Civilians  accused  of  criminal  conduct  should  always  have  been  treated  as  criminal  suspects,  and 
therefore subject not only to the law of war or the USA’s interpretation of it (and then only if they are 
detained in the context of an actual armed conflict), but in all circumstances  entitled to the protections 
of international human rights law (and liable to trial and imprisonment under ordinary provisions and 
systems of criminal law).  One such detainee, charged for trial under the MCA and still facing trial by 
military  commission,  is  Ahmad  Mohammad al  Darbi,  a  Saudi  Arabian  national  arrested  by  civilian 
authorities in Baku, Azerbaijan, in 2002. He was transported to Guantánamo via alleged torture in US 
custody in Afghanistan. In other words, like a number of other detainees, he was only in a zone of armed 
conflict because the USA forcibly took him there. He should only ever have been treated as a criminal 
suspect, promptly charged for trial in civilian court or released. At the time of writing, his next hearing by 
military commission was scheduled for 25 September 2009, after the military judge granted the new 
administration’s request for a further 120-day delay.140

As already noted, the new administration has chosen to transfer Ahmed Khalfan Ghailani, arrested in 
Gujarat in Pakistan in 2004, to the civilian federal courts. This should have happened years ago. Like 
Ahmed Ghailani, none of the other six detainees transferred from CIA custody to Guantánamo in early 
September 2006 and charged in 2008, was arrested on a battlefield but were nevertheless labelled 
“enemy combatants” by the Bush administration applying its global war paradigm. ‘Abd al-Rahim al-
Nashiri  was  arrested  in  Dubai,  United  Arab  Emirates  in  October  2002,  and for  his  first  month  in 
detention was allegedly interrogated by Dubai agents before being handed over to the USA;141 Mustafa 
Ahmad al-Hawsawi and Khalid Sheikh Mohammed were arrested in Rawalpindi in Pakistan in March 
2003, ‘Ali ‘Abd al-‘Aziz ‘Ali and Walid bin Attash were arrested in Karachi in Pakistan in April 2003, and 
Ramzi bin al-Shibh was arrested in Karachi in September 2002.  

None of the 14 detainees transferred from secret CIA custody to Guantánamo in September 2006, whose 
cases were exploited by President Bush in seeking congressional approval for the MCA under which he 
said  they  would  be  brought  to  trial  by  military  commission,  were  arrested  in  Afghanistan.  All  were 
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reportedly arrested by national police or security forces of the country in which they were first detained 
before being handed over to the USA. In addition to those named above who have already been charged 
for trial by military commission, the 14 include Mohammed Farik Bin Amin, Mohammed Nazir Bin Leop 
and Encep Nuraman (aka Hambali), who were arrested in Thailand in 2003, and Haned Hassan Ahmad 
Guleed, who was arrested in Djibouti in March 2004. All remain in Guantánamo, nearly six months after 
the new administration took office. 

As noted above, two other detainees currently facing trial by military commission are Mohammed Jawad, 
an Afghan national, and Canadian national Omar Khadr. Both were taken into custody when they were 
under 18 years old. As such, Amnesty International considers that they should never have been placed 
under  prolonged  military  jurisdiction,  but  transferred  to  civilian  authorities  with  the  expertise  and 
motivation to take account of their age, their needs, and the USA’s international obligations. The UN 
Committee on the Rights of the Child, the expert body overseeing compliance with the Optional Protocol 
to the Convention on the Rights of the Child on the involvement of children in armed conflict, ratified by 
the USA in 2002, has called on the US government not to try any person arrested and accused of alleged 
crimes committed when they were children, before military tribunals of any sort. Under the provisions of 
the Optional Protocol, in the case of children held because they participated in the armed conflict in 
Afghanistan, the USA has an obligation to provide them with “all appropriate assistance for their physical 
and psychological recovery and their social reintegration”.142

The USA never took account of their age in its treatment of these detainees, as it was required to do 
under international law. If the USA decides to go forward with their prosecution, it must not be in a 
military court of any kind and it must do so only in ways that fully take into account their age at the time 
of their alleged crimes and their other human rights. Amnesty International believes, however, given their 
years  of  unlawful  treatment  by  the  USA,  that  serious  consideration,  on  humanitarian  and remedial 
grounds, should be given instead to their release for inclusion in suitable programs geared towards their 
successful reintegration into society. The right to remedy must, after all, be adaptable.143 On 23 April 
2009, the Federal Court of Canada ruled that the government of Canada “must present a request to the 
United States for Mr Khadr’s repatriation to Canada as soon as practicable” and that Canada’s ongoing 
refusal to do so “offends a principle of fundamental justice”. 

Both Omar Khadr and Mohammed Jawad were taken into custody in Afghanistan after the international 
armed conflict  in  Afghanistan ended in June 2002 and became a non-international  armed conflict. 
Amnesty  International  believes  that  the  failure  of  the  USA  to  provide  those  detained  during  the 
international conflict with prompt adjudication of their status by a competent tribunal rendered their 
detention arbitrary, in violation of international human rights law.  In the absence of such determinations, 
their presumed status as prisoners of war would render their trials by military commission unlawful under 
the Geneva Conventions, because members of the US armed forces would not be subject to such trials.144

It is not only the tribunal that will be military in commission cases. The defendant will be represented by 
a military lawyer, even if that goes against his wishes.145 One of the modifications proposed by the new 
US administration is to give the defendant greater choice as to who will represent him. The proposed new 
rule would allow the defendant to request a military lawyer other than the one assigned to represent him. 
His choice is still restricted, however, to a US military lawyer, specifically to one from within the Office of 
Military Commissions, and only if the lawyer requested is “reasonably available”. 

Whatever practical change, if any, the modifications to MCA procedures will make, Amnesty International 
would be seriously concerned by any proposal to use any form of military tribunal to try civilians. The 
organization continues to call on the USA to rely on ordinary systems of criminal justice alone to justify 
detention – pending trial  –  of  individuals  who are  unconnected to  any ongoing international  armed 
conflict and are accused of essentially criminal conduct.
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The Bush administration’s “war on terror” sought to “militarize” due process.  In the case of foreign 
nationals branded as “enemy combatants”, habeas corpus review by independent civilian courts was 
replaced by administrative review by panels of military officers. Trials of such detainees were likewise to 
be conducted by military  tribunals,  not  independent civilian courts.   As part  of  closing the military 
detention  facility  at  Guantánamo,  the  USA should  “demilitarize”  due  process  and  turn  to  ordinary 
procedures of criminal justice for those detainees it intends to charge.

6.
DISCRIMINATORY JUSTICE: HUMAN RIGHTS ENTITLE FOREIGN NATIONALS TO 

THE EQUAL PROTECTION OF THE LAW 
In its opinion claiming that military commissions were a lawful policy option for the USA to take in trying 
“terrorists captured in connection with the attacks of September 11 or in connection with ongoing US 
operations in response to those attacks”, the US Department of Justice stated that “in the context of the 
current conflict, any actions by US citizens that amount to hostile acts against the United States or its 
citizens would make a person a ‘belligerent’ subject to trial by military commission”. However, it added 
that bringing US citizens to trial by military commission raised “litigation risks” in “establishing the 
exact application” of US Supreme Court  precedent.146  The Bush administration chose to make the 
military commissions applicable only to foreign nationals and emphasized the non-applicability of the 
commissions to US nationals when promoting the MCA (see Section 10).

The draft legislation to amend the MCA at the time of writing would only apply to foreign nationals, and 
neither the administration nor Congress has so far suggested that the proposed modifications to the 
military commissions will include allowing US nationals to be tried before them. If so, it will remain the 
case that if the sole change to the facts alleged against anyone brought to trial by military commission 
under the MCA were that he was a US national instead of a foreign national, he would not and could not 
be so tried.

It  remained unclear at the time of writing what constitutional rights the administration believed any 
Guantánamo detainee would have if brought to trial by military commission, and whether its view in this 
regard would differ if the trials were held on the US mainland.147 On 7 July 2009, the Pentagon’s General 
Counsel said that:

“If military commissions were held in the continental United States, I think that we have to 
carefully consider the possibility that some level of due process may apply that the courts have 
not determined applies now. I think that assessment has to be carefully evaluated and carefully 
made…

Much of this is uncharted territory in the courts in terms of what rights, if any, would apply to 
these detainees. I would say that it’s our view that the detainees would not, whether in the 
United States or in any place else, do not enjoy the full panoply of constitutional rights that an 
American citizen in this country would enjoy.”148 

Extraordinary courts may not be created to try groups of people for criminal offences on the basis of a 
distinction of any kind, including their national origin. Such courts would contravene the principle of 
equality  before  the  courts  and  the  principle  of  non-discrimination,  a  fundamental  principle  of 
international law, and one which runs through all human rights law.149
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Under the ICCPR, all persons are equal before the law, entitled without any discrimination to the equal 
protection of the law (Article 26), and “shall be equal before the courts and tribunals” (Article 14). Each 
state party to the ICCPR undertakes to respect and to ensure to all individuals within its territory and 
subject to its jurisdiction the rights enshrined in the treaty, without distinction of any kind, including on 
the basis of national origin (Article 2). The UN Human Rights Committee has stated that under the 
ICCPR:

“The right of access to courts and tribunals and equality before them is not limited to citizens of 
States parties, but must also be available to all individuals, regardless of their nationality or 
statelessness, or whatever their status…, who may find themselves in the territory or subject to 
the jurisdiction of the State party. A situation in which an individual’s attempts to access the 
competent courts or tribunals are systematically frustrated de jure or de facto runs counter to 
the guarantee of  article  14,  paragraph 1,  first  sentence.  This  guarantee  also  prohibits  any 
distinctions regarding access to courts and tribunals that are not based on law and cannot be 
justified on objective and reasonable grounds”.150 

The new administration has committed the USA to working for full realization of the principles contained 
in the International Convention for the Elimination of All Forms of Racial Discrimination (ICERD):

“The United States is party to the International Covenant [sic] on the Elimination of All Forms of 
Racial  Discrimination, and is committed to seeing the goals of this covenant fully realized. 
Particular emphasis should be placed not only on eliminating any remaining legal barriers to 
equality, but also on confronting the reality of continuing discrimination and inequality within 
institutions and societies”.151

Under ICERD, everyone has the right  to  “equal  treatment before the tribunals  and all  other  organs 
administering justice” (Article 5). The UN Committee on Elimination of Racial Discrimination has called 
on parties to ICERD to ensure in the administration of justice “that non-citizens enjoy equal protection 
and recognition before the law” and any “non-citizens detained or arrested in the fight against terrorism 
are  properly  protected  by  domestic  law that  complies  with  international  human rights,  refugee  and 
humanitarian law”.152 In March 2008, the Committee took issue with the US government’s position that 
ICERD does not apply to the treatment of foreign detainees held as “enemy combatants”. The Committee 
reminded the USA that:

“States parties are under an obligation to guarantee equality between citizens and non-citizens 
in the enjoyment of the rights set forth in article 5 of the Convention, including the right to 
equal treatment before the tribunals and all other organs administering justice”.153

If the US authorities constitute a tribunal which hands down to a foreign national standards of justice 
which are inadequate and lower than a US citizen accused of the same offence would receive in an 
already constituted court, the trials before it would fail to meet the test of fairness; they would clearly be 
discriminatory, in violation of international law. 154

Further, if the executive branch has the discretion to decide whether to bring an individual before the 
ordinary courts, or another special court that deprives him of the procedural protections to which he 
would otherwise be entitled, this effectively allows the executive arbitrarily to deprive such individuals of 
fair trial protections, which again is inconsistent with the obligation of equal protection of the law.

7.
EXCLUSION OF STATEMENTS OBTAINED UNDER TORTURE OR OTHER CRUEL, 

INHUMAN OR DEGRADING TREATMENT
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A  contentious  issue  throughout  the  life  of  the  military  commissions  begun  by  President  Bush  in 
November  2001 has  been  the  question  of  the  admissibility  of  information  coerced  under  unlawful 
methods, including torture and other cruel, inhuman or degrading treatment or punishment. This is one 
area  that  the  new administration  is  proposing  to  address  in  its  reforms of  the  military  commission 
procedures. 

A fundamental minimum fair trial standard under international law is the right not to be compelled to 
testify against oneself or to confess guilt.155 Another fair trial standard, which is also an aspect of the 
absolute prohibition of torture and other ill-treatment, is that no statement may be admitted as evidence 
in any proceedings where there is knowledge or belief that the statement has been obtained as a result of 
torture or  other cruel,  inhuman or  degrading treatment or punishment.  The term ‘cruel,  inhuman or 
degrading treatment or punishment’ should be interpreted “so as to extend the widest possible protection 
against abuses, whether physical or mental”.156 States are prohibited from taking “undue advantage of 
the  situation  of  a  detained or  imprisoned person for  the  purpose  of  compelling  him to  confess,  to 
incriminate himself otherwise or to testify against any other person”.157 In cases where it is alleged a 
statement or confession was obtained in violation of article 7 of the ICCPR [prohibition of torture and 
other cruel, inhuman or degrading treatment or punishment], “the burden is on the State to prove that 
statements made by the accused have been given of their own free will”.158

In its  General Comment explaining its interpretation of the right to a fair trial under article 14 of the 
ICCPR, the UN Human Rights Committee has stated that: 

“To ill-treat persons against whom criminal charges are brought and to force them to make or 
sign,  under  duress,  a  confession  admitting  guilt  violates  both  article  7  of  the  Covenant 
prohibiting torture and inhuman, cruel or degrading treatment and article 14, paragraph 3(g) 
prohibiting compulsion to testify against oneself or confess guilt”.159

The Committee further states:

“as article 7 is also non-derogable in its entirety, no statements or confessions or, in principle, 
other  evidence  obtained  in  violation  of  this  provision  may  be  invoked  as  evidence  in  any 
proceedings covered by article 14, including during a state of emergency, except if a statement 
or  confession  obtained  in  violation  of  article  7  is  used  as  evidence  that  torture  or  other 
treatment prohibited by this provision occurred”.160  

The exclusionary rule, containing deterrent, remedial, and accountability components, is an inseparable 
part of the general prohibition of torture and other cruel, inhuman and degrading treatment and, as the 
Human Rights Committee states, it must include not just statements, but any information obtained as a 
result  of  torture  or  other  ill-treatment.  The  exclusion  is  not  limited  to  the  torture  or  ill-treatment 
perpetrated by agents of the prosecuting state. If the latter comes into possession of evidence that has 
been obtained by the unlawful actions of another government, that too must be inadmissible, except as 
evidence against the perpetrator of the unlawful conduct and then only as evidence of the abuse used to 
extract the information.161  Whatever its origins, the admission of evidence that has been obtained by 
torture  or  other  cruel,  inhuman  or  degrading  treatment  would  seriously  damage  the  integrity  of 
proceedings.  As the Supreme Court ruled more than half a century ago, the rationale for excluding 
coerced confessions  is  not  just  their  unreliability.  They  should  be  inadmissible  even if  “statements 
contained in them may be independently established as true”, because of the fundamental offence the 
coercive treatment of detainees causes to the notion of due process and its corrosive effect on the rule of 
law.162  
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Prosecutors should see themselves as the first  line of  defence in protecting against admissibility of 
information obtained in violation of human rights. The UN Guidelines on the Role of Prosecutors state 
that:
 

“when prosecutors come into possession of evidence against suspects that they know or believe 
on reasonable grounds was obtained through recourse to unlawful methods, which constitute a 
grave violation of the suspect’s human rights, especially involving torture or cruel, inhuman or 
degrading treatment or punishment, or other abuses of human rights, they shall refuse to use 
such evidence against anyone other than those who used such methods…”163 

In his national security speech on 21 May 2009, President Obama stated that one of his administration’s 
proposed reforms to the military commissions would be that “statements that have been obtained using 
cruel, inhuman, or degrading interrogation methods” would no longer be admissible as evidence. 

As passed into law in 2006, the Military Commissions Act differentiates between statements obtained 
before 30 December 2005, when the Detainee Treatment Act (DTA) came into force and included a 
prohibition of cruel, inhuman or degrading treatment (as defined under domestic law) by US personnel 
abroad,  and  statements  obtained  after  that  date.   Under  the  MCA,  in  pre-  and  post-DTA  cases, 
statements “in which the degree of coercion is disputed” may only be admitted if the military judge finds 
that the statement is “reliable” and possesses “sufficient probative value” and if “the interests of justice 
would best be served by admission of the statement into evidence”. In the case of statements obtained 
after 30 December 2005, the military judge must also find that the interrogation methods used to obtain 
the statement did not amount to cruel, inhuman or degrading treatment as defined and prohibited under 
the DTA.

The new administration is proposing to eliminate this difference between the criteria for the admissibility 
of pre- and post-DTA statements. The amendment would mean that regardless of when the statement was 
made, 

“where the degree of coercion used to obtain a statement is disputed, a military judge may 
admit the statement only if he or she finds that it was not obtained using interrogation methods 
that constitute cruel, inhuman or degrading treatment (and if  the statement is reliable and 
sufficiently probative, and that the interests of justice would best be served by admission of the 
statement into evidence)”.164

The Pentagon’s General Counsel, Jeh Johnson, has said that this change will, by itself, “go a long way 
towards enhancing the legitimacy and credibility of the commissions”.165 This modification would indeed 
be an improvement, not least because some four years and thousands of interrogations of individuals in 
US custody in the “war on terror” took place before 30 December 2005. In the end, whether a particular 
trial falls short of international standards on the coercion issue will depend on what happens in that case. 
If no information that has been allegedly coerced is presented, the question may not arise. Nevertheless, 
there are some general concerns that present themselves even now. 

Firstly,  as  written,  the  MCA’s  treatment  of  statements  allegedly  obtained  under  cruel,  inhuman  or 
degrading  treatment  expressly  applies  only  to  interrogation  techniques  rather  than  to  detention 
conditions, and modifications so far proposed by the administration and Congress have not altered this. 
Any modification should be made to clearly apply to “detention conditions” both as a form of and in 
addition to other kinds of “interrogation techniques”. Detention conditions that have amounted to torture 
or other ill-treatment have been used against detainees, sometimes at the instruction of interrogators to 
soften up detainees for the interrogation process. In Afghanistan, for example, US detention authorities 
adopted  a  “template  whereby  military  police  actively  set  the  favourable  conditions  for  subsequent 
interviews”.166  Under standard operating procedures at Guantánamo all newly arrived detainees would be 
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put into at least a month of isolation.167 This was applied even to children. For example, in the case of 
Mohammed Jawad, who is still facing trial by military commission, his transfer to Guantánamo as a 
teenager after alleged torture and other ill-treatment in Afghan and US custody in Afghanistan has been 
described by a US military lawyer thus:

“Mr Jawad arrived at Guantánamo on February 6, 2003 after an approximately 23 hour flight 
from Afghanistan. Standard procedures at the time were to deprive detainees of food for three 
days prior to the flight and limit them to small sips of water, so they would not soil themselves 
during the long flight,  during which they would be shackled and not  permitted to  use the 
lavatory. Upon arrival at Guantánamo, it was standard operating procedure to place detainees in 
maximum  segregation  to  reinforce  their  sense  of  hopelessness  and  to  set  the  stage  for 
successful interrogations. During this period, there was to be no human contact other than with 
interrogators. Even Chaplain and ICRC visits were restricted. No exception was made for Mr 
Jawad despite the fact that he was a juvenile.”168 

Some techniques were defined as conditions of detention rather than interrogation techniques. There 
were apparently two versions of the sleep disruption/deprivation technique known as the “frequent flyer 
program”, for example, one aimed at coercing information from detainees, the other at coercing detainee 
compliance with the rules of detention.169 

In the CIA’s secret detention program, detainees were first subjected to “Initial Conditions” which “set 
the stage for use of the interrogation techniques, which come later”. This initial period would typically 
consist of the following:

“Before being flown to the site of interrogation, a detainee is given a medical examination. He 
then is securely shackled and is deprived of sight and sound through the use of blindfolds, 
earmuffs, and hoods during the flight… Upon arrival at the site, the detainee finds himself in 
the  complete  control  of  Americans  and  is  subjected  to  precise,  quiet,  and almost  clinical 
procedures designed to underscore the enormity and suddenness of the change in environment, 
the uncertainty about what will happen next, and the potential dread a detainee may have of US 
custody.  His  head  and  face  are  shaved;  his  physical  condition  is  documented  through 
photographs while he is nude…”170

The International Committee of the Red Cross (ICRC) has said that in addition to the “severe physical 
pain” to which detainees in the CIA detention program were subjected during transfers (for example, as a 
result  of  shackling  and  being  held  in  painful  positions),  the  transfers  “to  unknown  locations  and 
unpredictable conditions of detention and treatment placed mental strain on the [detainees], increasing 
their sense of disorientation and isolation”. The ICRC was told by the US authorities in late 2006 or early 
2007 that the mode of transfer was “to maintain compliance” rather than being “an integral part of the 
program”. However, according to the ICRC, the transfers increased the vulnerability of the detainees to 
interrogation, and were “performed in a manner that was intrusive and humiliating and that challenged 
the dignity of the persons concerned”.171 

If, in the “relatively benign” second phase – known as the “transition to interrogation” – the detainee in 
CIA custody did not provide “high value” intelligence information to interrogators, the third phase would 
see the detainee brought to “a baseline dependent state, demonstrating to the detainee that he has no 
control over basic human needs”. The “conditioning techniques” used to achieve this would typically be 
nudity, sleep deprivation (shackled and in a diaper), and dietary manipulation.172  In addition, the Justice 
Department noted,

“The CIA maintains certain detention conditions at all its detention facilities. These conditions 
are not interrogation techniques… The detainee is exposed to white noise/loud sounds… and 
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constant light during portions of the interrogation process. These conditions enhance security. 
The noise prevents the detainee from overhearing conversations of staff members, precludes 
him  from  picking  up  auditory  clues  about  his  surroundings,  and  disrupts  any  efforts  to 
communicate with other detainees.  The light  provides better  conditions for security  and for 
monitoring by the medical and psychological staff and the interrogators.”173

In its leaked February 2007 report following its interviews with the 14 detainees who were transferred 
from the CIA program to Guantánamo in September 2006 for the stated purpose of bringing them to trial 
by military commission, the ICRC noted that:

“The conditions of detention under which the fourteen were held, particularly during the earlier 
period of their detention, formed an integral part of the interrogation process as well as an 
integral part of the overall treatment to which they were subjected as part of the CIA detention 
program.  This  report  has  already  drawn  attention  to  certain  aspects  associated  with  basic 
conditions  of  detention,  which  were  clearly  manipulated  in  order  to  exert  pressure  on  the 
detainees  concerned.  In  particular,  the  use  of  continuous  solitary  confinement  and 
incommunicado detention, lack of contact with family members and third parties, prolonged 
nudity, deprivation/restricted provision of solid food and prolonged shackling have already been 
described above. The situation was further exacerbated by the following aspects of the detention 
regime: deprivation of access to the open air; deprivation of exercise; deprivation of appropriate 
hygiene facilities and basic items in pursuance of interrogation; and restricted access to the 
Koran linked with interrogation. These aspects cannot be considered individually, but must be 
understood as forming part of the whole picture. As such, they also form part of the ill-treatment 
to which the fourteen were subjected”.174 

Enforced disappearance, to which the ICRC has concluded these 14 men were subjected, also amounts 
to a form of torture or other cruel, inhuman or degrading treatment, as do other forms of prolonged 
incommunicado detention and solitary confinement.175 The UN Committee against Torture has said, in 
relation to the Guantánamo detentions, that indefinite detention without charge per se contravenes the 
UN Convention Against Torture. The bottom line is that at the heart of the detention regime was coercion, 
whereby detainees would be exposed, away from lawyers and courts, to a “continuous” interrogation 
cycle.176 

The  USA’s  international  obligations  prohibit  the  admission  in  any  proceedings  of  any  information 
obtained by detention conditions amounting to torture or other cruel, inhuman or degrading treatment or 
punishment, whatever the purpose invoked for their imposition, whether or not they are characterized as 
“interrogation techniques”. That prohibition is especially important in criminal proceedings, given what is 
at stake for the individual.

Second, the question arises as to whether the rules under the MCA on hearsay and classified information 
(see Section 8) would still, even with the proposed changes, allow coerced information to be admitted 
without  the  defendant  being  able  to  effectively  mount  an  effective  challenge  to  it.  The  military 
commission rules  effectively  created a presumption in favour  of  the admission of  hearsay evidence. 
Hearsay evidence is second-hand information – e.g. ‘Person A told me that Person B was driving the car’ 
– as opposed to direct eyewitness testimony – e.g. ‘I saw person B driving the car’– and is generally 
excluded  in  ordinary  criminal  trials  in  the  USA,  due  to  concerns  about  verifiability  and  therefore 
reliability, and the fact that it is obviously fairer for an accused to be able to question the witnesses 
against  him.  The administration  is  proposing to  reverse the burden of  proof  on hearsay.  Under  this 
change, the proponent of the hearsay (which, in terms of evidence against the accused, would be the 
government) will have to demonstrate “by a preponderance of the evidence that the evidence is reliable 
under the totality of the circumstances” (prior to this the burden was on the opponent of the admission of 
the evidence to prove its unreliability).177
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Again, while this would offer greater protection than previously, the devil will be in the detail of any 
rulings in individual cases by military judges on admissibility of hearsay evidence. Further, to the extent 
the approach to the hearsay rule (or the result of its application) in the commissions would ultimately 
differ in any respect from the approach or result that would have happened in the trial of a US citizen for 
the same offence, or in the trial of anyone before the ordinary US criminal courts, the issue of the 
prohibition of discrimination and the right of all to the equal protection of the law again arises.  Also, to 
reiterate, under international law, any alleged statement made under torture or other cruel, inhuman or 
degrading  treatment,  carried  out  by  any  government,  should  not  be  admitted,  in  any  form,  in  any 
proceeding (except against the alleged perpetrator of this ill-treatment as proof that the statement was 
made). 

Third, the US reservations to and stated understandings on ratification of the UNCAT and the ICCPR 
indicate that, even with the passage of the DTA, the USA only considers itself bound by the provisions on 
prohibition of cruel, inhuman or degrading treatment or punishment (article 16 of UNCAT and article 7 
of ICCPR) to the extent that their requirements match existing US law.178 This has been exploited by US 
officials during the “war on terror”. According to the minutes of a meeting in October 2002 to discuss 
interrogation techniques for use at Guantánamo, for example, the then chief counsel to the CIA’s Counter 
Terrorist Center, Jonathan Fredman, noted that UNCAT prohibits torture and other cruel, inhuman or 
degrading treatment, but claimed that the USA “did not sign up to the second part” which “gives us 
more licence to use more controversial techniques”.179 A 2005 Justice Department memorandum giving 
the CIA legal approval to use “enhanced interrogation techniques” advised that the USA’s ratification of 
UNCAT  showed that “the United States did not intend to undertake any obligations under Article 16 that 
extended beyond those already imposed by the Constitution”.180 

Under  US  Supreme  Court  jurisprudence,  government  conduct  violates  constitutional  due  process 
protections if it “shocks the conscience”. However, conduct “that shocks in one environment may not be 
so patently egregious in another”, thereby requiring an “exact analysis of circumstances before any abuse 
of power is condemned as conscience-shocking”.181  

Under the Bush administration, the Justice Department claimed that the use of “enhanced interrogation 
techniques” in the CIA’s secret detention program did not shock the conscience and therefore did “not 
violate the substantive standards applicable to the United States under Article 16 even if those standards 
extended to the CIA interrogation program” (which the OLC argued they did not). The OLC advised that 
while  the use of  these techniques “might  well  shock the conscience” if  used in “ordinary  criminal 
investigations”, their use in the CIA program did not so offend because they were medically monitored, 
targeted at a limited number of individuals, and operated to defend national security, a “paramount” 
government interest.182 The OLC said that while it might be “significant” that the US State Department 
annually condemned such techniques when used in other countries, citing the examples of Egypt, Syria, 
Pakistan, Uzbekistan and Indonesia, it did not believe such human rights reports provided evidence that 
the CIA’s interrogation program “shocks the contemporary conscience” because the condemned foreign 
conduct tended to go “beyond the CIA techniques” and “is often undertaken for reasons totally unlike the 
CIA’s”.  It  added that,  in  these  countries,  there  “is  no  indication  that  techniques  are  used only  as 
necessary to protect against grave terrorist threats or for any similarly vital government interests”. Such 
double standards are another reason for the compelling international interest in seeing the USA now 
make a clear break from all the unlawful detention policies of the past few years and fully embrace 
international standards.183  Military commissions are among the policies that should be abandoned.   

While President Obama has ordered the CIA to stop its use of “enhanced interrogation techniques”, and 
the CIA Director has confirmed that the agency has stopped its use of such methods, it is not clear to 
what  extent  the  new administration  would  consider  that  their  prior  use  fell  foul  of  the  “shock  the 
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conscience” test  and whether  it  would seek to  rely  on any information obtained under  its  unlawful 
methods and conditions. 

In its  “torture memos”, the OLC said that,  because the question of  what  shocks the conscience is 
context-specific, fact-dependant and somewhat subjective, and given what it called the “relative paucity 
of Supreme Court precedent applying this test at all”, it could not “predict with confidence that a court 
would agree with our conclusion” that the CIA’s use of “enhanced” interrogation techniques was lawful. 
It added that this need not be a problem, however, because of the USA’s ratification of UNCAT, claiming: 
“Article  16  imposes  no  legal  obligations  on  the  United  States  that  implicate  the  CIA  interrogation 
program”  and  “has  no  domestic  legal  effect  because  the  Senate  attached  a  non-self-execution 
declaration  to  its  resolution  of  ratification”,  the  OLC  stated.  Because  Article  16  had  “not  been 
legislatively  implemented,  the  interpretation  of  its  substantive  standard  is  unlikely  to  be  subject  to 
judicial inquiry”.

“It is conceivable”, the Justice Department memorandum noted, however, “that a court might attempt to 
address substantive questions under the Fifth Amendment if, for example, the United States sought a 
criminal conviction of a high value detainee in an Article III court in the United States using evidence 
that had been obtained from the detainee through the use of enhanced interrogation techniques”. As 
noted above, the Bush administration chose a military commission system in which it seemingly believed 
that the Fifth Amendment’s protections would neither apply to the defendant not constrain the evidence 
that the commission could consider.184 

In November 2006, six retired federal judges wrote: “We do firmly contend that Article III courts have a 
duty  to  inquire  whether,  in  fact,  evidence  has  been  gained  by  torture  or  other  cruel,  inhuman  or 
degrading treatment, and to reject that evidence if so obtained”.185 Amnesty International considers that 
the USA’s Article III courts provide a far greater chance that unlawful executive conduct will receive the 
necessary independent scrutiny than will be the case under military commissions, reformed or not. 

Fourthly, therefore, as on other issues, the question remains as to whether a defendant subject to trial by 
military commission is denied protections he would receive in the USA’s Article III courts, raising the 
question of discriminatory application of fair trial rights in violation of international law. 

Further in this regard, the rules for military commissions under the MCA offered less protection against 
self-incrimination than applies in other criminal proceedings under the US Constitution. Under the Fifth 
Amendment to the US Constitution, no one “shall be compelled in any criminal case to be a witness 
against himself”. The Amendment “has its roots in the Framers’ belief that a system of justice in which 
the focus is on the extraction of proof of guilt from the criminal defendant himself is often an adjunct to 
tyranny  and may  lead  to  the  conviction  of  innocent  persons.”186  This  protection  is  not  limited  to 
statements  compelled  during  a  court  proceeding,  but  extends  to  prior  statements  subsequently 
introduced into  evidence at  such a proceeding.187 The protection  revolves around “voluntariness”,  a 
principle which reflects

“an accommodation of the complex of values implicated in police questioning of a suspect. At 
one end of the spectrum is the acknowledged need for police questioning as a tool for the 
effective enforcement of criminal laws. Without such investigation, those who were innocent 
might be falsely accused, those who were guilty might wholly escape prosecution, and many 
crimes would go unsolved. In short, the security of all would be diminished. At the other end of 
the spectrum is the set of values reflecting society’s deeply felt belief that the criminal law 
cannot be used as an instrument of unfairness, and that the possibility of unfair and even brutal 
police tactics poses a real and serious threat to civilized notions of justice. In cases involving 
involuntary  confessions,  this  Court  enforces  the  strongly  felt  attitude  of  our  society  that 
important human values are sacrificed where an agency of the government, in the course of 
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securing a conviction,  wrings a confession out  of  an accused against  his  will.  This  Court’s 
decisions  reflect  a  frank  recognition  that  the  Constitution  requires  the  sacrifice  of  neither 
security  nor  liberty.  The  Due  Process  Clause  does  not  mandate  that  the  police  forgo  all 
questioning, or that they be given carte blanche to extract what they can from a suspect. The 
ultimate test remains that which has been the only clearly established test in Anglo-American 
courts for two hundred years: the test of voluntariness. Is the confession the product of an 
essentially free and unconstrained choice by its maker? If it is, if he has willed to confess, it 
may be used against him. If it is not, if his will has been overborne and his capacity for self-
determination critically impaired, the use of his confession offends due process.”188

 
The new administration has asked Congress to consider incorporating a “voluntariness” standard into its 
reform of the military commission procedures, albeit one that takes into account “the unique challenges 
and  circumstances  of  the  battlefield  setting”.189 In  a  statement  to  the  US Senate  Armed  Services 
Committee on 7 July 2009, the Pentagon’s General Counsel said:

“The essential mission of our nation’s military is to capture or kill the enemy, not to engage in 
evidence collection for eventual  prosecution.  However,  in  both American civilian courts and 
courts martial, statements of an accused are normally admitted only in the event they are found 
to  be  ‘voluntary’.  There  is  a  concern  that,  as  military  commissions  prosecutions  progress, 
military commission judges and courts may apply this standard without taking adequate account 
of the critical circumstances.”

Assistant Attorney General David Kris from the US Department of Justice explained that:

“It is the Administration’s view that there is a serious risk that courts would hold that admission 
of involuntary statements of the accused in military commission proceedings is unconstitutional. 
Although this legal question is a difficult one, we have concluded that adopting an appropriate 
rule  on  this  issue  will  help  us  ensure  that  military  judges  consider  battlefield  realities  in 
applying the voluntariness standard, while minimizing the risk that hard-won convictions will be 
reversed on appeal because involuntary statements were admitted”.190

The question being raised by the administration, however, is not truly about 'battlefield realities' or the 
role of military personnel in conducting war - these will not be determined by the rules of evidence set for 
military commissions; the question is rather whether involuntary statements, wherever obtained, can be 
used against a person as evidence in a criminal trial. That is a question of fair trial and criminal justice, 
which has already settled as a matter of constitutional and international human rights law.191 

The standards of fairness in criminal trials are not something that can lawfully be made to depend on the 
circumstances  of  particular  accused  persons  or  the  situation  in  which  they  came  into  government 
custody,  even more  so  here  where  the  government  would  arrogate  to  itself  the  power  to  determine 
whether individuals in identical circumstances receive the full ordinary protection of the law or a reduced 
form, and where vulnerability to such deprivation of fair trial rights is itself applied on an unreasonable 
discriminatory  basis  (with  identically-situated  US  citizens  automatically  being  guaranteed  a  higher 
standard of fairness in criminal justice than nationals of other origin).

Assistant Attorney General Kris said that “there may be some situations in which it is appropriate to 
administer  Miranda warnings  to  terrorist  suspects  apprehended  abroad,  to  enhance  our  ability  to 
prosecute them”, but that this would not apply to military personnel “on the battlefield”. He did not 
define “battlefield” – for instance, whether it would extend, under the USA’s global war paradigm, to 
military interrogations conducted in the US airbase in Bagram in Afghanistan or in the naval base at 
Guantánamo Bay in Cuba, and he did not elaborate on which situations it would be appropriate to tell a 
suspect that he or she could have a lawyer before being questioned. In any event, no detainee held in the 
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CIA’s secret detention program, or held in Bagram, or held in Guantánamo has had access to legal 
counsel during interrogations.

From the administration’s stated position, it would seem that it is indeed intending to introduce into 
evidence statements that would not be admissible in ordinary civilian court. At the time of writing, it was 
not known if Congress would add a “voluntariness” standard to the MCA amendment. 

Before the Bush administration decided not to prosecute any Guantánamo detainees in federal court, it 
was advised by the OLC that US Supreme Court precedent suggested that the “Self-Incrimination Clause 
would likely be applied in a criminal trial of an alien in the United States even if the alien had no 
previous connection to the country”. Even if there may be some doubt about this, it bears noting, the 
OLC added,  that  the  Supreme Court  “has consistently  described the Self-Incrimination  Clause as  a 
fundamental trial right that is critical for protecting the integrity of the trial process.”192 

The military judge in Salim Hamdan’s military commission proceedings in 2008 found that the detainee 
had never been “advised of a right to remain silent, or warned that his statements could later be used 
against him in a criminal trial”. The judge concluded that “the 5th Amendment of the Constitution does 
not apply to protect Mr Hamdan”, citing the fact that Hamdan had been found to be an “unlawful enemy 
combatant”, and on the premise that there was “no necessity for the 5th Amendment to prevent injustice” 
in  the  case.  He  also  held  that  there  were  “substantial  practical  arguments”  against  applying  this 
protection in Guantánamo, namely that it would “hamstring American military and intelligence officials in 
the  performance  of  important  national  security  duties”  and would  be  “devastating  to  our  ability  to 
effectively confront and respond to international terrorism”.  Thus, in his opinion, “although it is clearly 
within the power of the United States to grant 5th Amendment protections to unlawful combatants, there 
are also significant practical arguments and exigent circumstances weighing against it”.193 

However, the Fifth Amendment would apply to any US citizen tried for the same conduct for which 
foreign nationals (and only foreign nationals) are triable by military commission; to deprive individuals of 
the  fair  trial  protections  to  which  they  otherwise  would  be  entitled,  on  grounds  of  national  origin, 
constitutes prohibited discrimination in the administration of justice. Equal protection of the law requires 
that all those accused of similar criminal acts receive the same standards of fairness in the courts of the 
state, regardless of the location where the trial takes places or the status of the accused.  

8.
MILITARY COMMISSIONS DO NOT SIT WELL WITH A GOVERNMENT’S 

COMMITMENT TO TRANSPARENCY. MOREOVER, THE USA’S CONTINUING 
DEFENCE OF SECRECY, SWEEPING IN SCOPE, FEEDS CONCERN THAT 

COMMISSION TRIALS WILL FURTHER BLOCK ACCOUNTABILITY AND REMEDY

The military  commissions  must  also  be  seen in  the  context  of  an  approach to  detentions  that  has 
exploited secrecy and facilitated impunity. Despite the change in administrations, any return to military 
commissions  raises  concerns  about  the  injustices  that  trials  before  them  could  compound  and 
perpetuate.
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Early  in  the “war  on  terror”,  a  memorandum from a US Army lawyer  written in  the  context  of  the 
proposed use of harsh interrogation techniques at Guantánamo included the following warning:

“From a policy standpoint, employing many of the suggested techniques would create a PR 
[public relations] nightmare. The War on Terror is expected to last many years and ultimate 
success requires strong domestic and international support. Whatever interrogation techniques 
we adopt will eventually become public knowledge. If we mistreat detainees, we will quickly lose 
the moral high ground and public support will erode. The techniques noted above [threats of 
death and severe pain for detainee and/or his family; and waterboarding] will not read well in 
either the New York Times or the Cairo Times. Additionally, many of the techniques arguably 
violate the torture and inhumane treatment provisions of the ICC [International Criminal Court]. 
While we may not be subject to the ICC, failure to adhere to these provisions severely undercuts 
our stated position that we follow international law and principles and will police our own”.194

Despite  such  warnings,  the  US authorities  chose  to  pursue  interrogation  techniques  and  detention 
conditions that violated international law, and used secrecy to obscure them, facilitated by an attempt by 
the executive to usurp judicial functions, all while falsely assuring the public that detainees were being 
treated humanely. Impunity was built in, despite the USA’s “stated position” that it would “police our 
own” and ensure accountability.195 In May 2002, the Bush administration had informed the UN Secretary 
General that the USA would not ratify the Rome Statute of the ICC and therefore would not consider itself 
bound under international law not to undermine its object and purpose.196  OLC advice to the White 
House  claimed that  withdrawal  of  the  Clinton  administration’s  signature  to  the  ICC meant  that  US 
interrogators  could  not  be  subject  to  criminal  investigation  and  prosecution  in  relation  to  the 
“interrogations of al Qaeda operatives”.197 The USA subsequently committed systematic human rights 
violations against detainees and failed itself to bring to justice those responsible. 

Transparency is a key component in ensuring effective human rights protection and accountability for 
violations.  Amnesty  International  welcomed  President  Obama’s  commitment  to  make  transparent 
government a hallmark of  his  administration,  which he promised on the grounds that  “a democracy 
requires accountability, and accountability requires transparency”.198 The new administration has taken a 
number of positive steps in this regard, notably by releasing OLC memorandums that gave the legal green 
light to torture and other ill-treatment.199 

The decision to revive military commissions – tribunals designed to facilitate convictions – while denying 
independent scrutiny of any allegations of human rights violations that might be raised by the defendant, 
does not sit well with this commitment to transparency. Although the new administration has said that it 
agrees that  “the rules  governing  use  of  classified  evidence  [under  the MCA] need to be changed”, 
perhaps to make them more similar to those provided under the Classified Information Procedures Act 
(CIPA) that apply in federal court (see below)200, its continued failure to take substantive steps to end 
impunity for past violations, and its continued defence of sweeping invocations of secrecy that are having 
the effect of blocking accountability and remedy, are cause for concern. The concern is that the military 
commissions will further undermine respect for human rights standards by dispensing with ordinary fair 
trial guarantees in order to facilitate convictions as a matter of expediency, while denying justice for 
unlawful government conduct perpetrated against those accused before the commissions.

Under the ICCPR, all trials on criminal matters “must in principle be conducted orally and publicly. The 
publicity of hearings ensures the transparency of proceedings and thus provides an important safeguard 
for the interest of the individual and of society at large.”201  Any closure of trial proceedings from the 
public must be “exceptional”. 202 Closure of proceedings cannot be permitted to prevent disclosure  of 
human rights violations contravening other provisions of the ICCPR, including the right to remedy under 
article  2.  As  the  UN Human  Rights  Committee  has  pointed  out,  the  set  of  procedural  guarantees 
contained in article 14 of the ICCPR “often plays an important role in the implementation of the more 
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substantive guarantees of the Covenant”.203 Using closure of proceedings for the purpose or with the 
effect of concealing and leaving unremedied violations of the ICCPR and other international instruments, 
such as the UN Convention against Torture, would defeat the object and purpose of those treaties and 
undermine the integrity of the entire trial process. 

As argued above, at least part of the reason the Bush administration turned to military commissions was 
to compensate for its use of coercive interrogation techniques and detention conditions that would be 
soundly rejected in any fair trial before an ordinary criminal court against detainees who it might later 
wish to charge for criminal trial. The military commissions would also allow the executive to manipulate 
the timing of prosecutions, in violation of the defendant’s right to fair trial without undue delay, including 
in order to keep interrogation techniques secret.

Early  in  the  “war  on  terror”,  there  was  concern  among some officials  that  the  US administration’s 
proposed  use  of  aggressive  interrogation  techniques  would  come  to  light.  In  November  2002,  for 
example, a US Navy memorandum stated: 

“Navy staff concurs with developing a range of advance counter-resistance techniques to apply 
to foreign detainees. Navy staff recommends, however, that more detailed interagency legal and 
policy review be conducted on proposed techniques.  Such policy review should address the 
possibility, if  not the likelihood, that techniques will  be inadvertently disclosed through the 
visits to the detainees in Cuba by the International Committee of the Red Cross or foreign 
government delegations, which could lead to international scrutiny. Navy staff also recommends 
that the classification level of counter-resistance techniques be increased to the Top Secret 
level”.204 

Also in November 2002, another Pentagon official had recommended that 

“a  decision  should  be  made  prior  to  applying  the  aggressive  procedures  that  the  detainee 
subject to the treatment would not be considered for referral to the Military Commission. This 
will reduce the risk that the more aggressive techniques used against a few detainees will be 
revealed”205

An  April  2003  Pentagon  Working  Group  Report  on  Detainee  Interrogations  in  the  Global  War  on 
Terrorism,  originally  classified  by  Secretary  Rumsfeld  as  “secret”  and  “not  releasable  to  foreign 
nationals”  until  2013,  noted  that  the  use  of  certain  techniques  such  as  sleep  disruption,  sleep 
deprivation,  threat to  transfer  the detainee to a  country that would torture him, isolation,  prolonged 
standing, and exploitation of phobias, could affect the admissibility of statements at any subsequent 
trial, but that this would be a “lesser issue for military commissions”.206  It  also noted that “the more 
coercive the method, the greater the likelihood that the method will be met with significant domestic and 
international resistance”, which “in turn may lower international and domestic acceptance of the military 
commission process as a whole”. The commission would, the report said, “be faced with balancing the 
stated  objective  of  open proceedings  with  the  need not  to  publicize  interrogation  techniques”,  and 
therefore “the timing of the prosecutions must be considered”. 

The desire not to disclose interrogation techniques or detention conditions that violate international law is 
not a valid reason to delay trial proceedings or to close them from public scrutiny. This does not mean 
that the state does not have legitimate interests in keeping certain information from the public realm. 
Article 14.1 of the ICCPR, for example, holds that there are limits to the right to an open public trial:

“The press and the public may be excluded from all or part of a trial for reasons of morals, 
public order (ordre public) or national security in a democratic society, or when the interest of 
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the private lives of the parties so requires, or to the extent strictly necessary in the opinion of 
the court in special circumstances where publicity would prejudice the interests of justice...” 

Nevertheless, this provision of the ICCPR must not be misused in order to defeat other provisions of the 
treaty such as the right to a remedy for human rights violations. It cannot be interpreted, for instance, as 
permitting concealment of  and perpetuating impunity  for  acts  of  torture or  other  cruel,  inhuman or 
degrading treatment (which are absolutely prohibited by the ICCPR in all  circumstances), or acts of 
enforced disappearance. 

Under the Military Commissions Act, as passed in 2006, the military judge may close all or part of the 
commission proceedings to the public, including upon making a finding that such closure is necessary to 
“protect information the disclosure of which could reasonably be expected to cause damage to national 
security,  including intelligence or  law enforcement sources,  methods, or  activities”.207 Any classified 
information “shall be protected and is privileged from disclosure if disclosure would be detrimental to the 
national  security”.208 This  rule  applies  to  “all  stages  of  the  proceedings  of  military  commissions, 
including the discovery phase”.209 If classified information is disclosed to the defence, the military judge 
can issue a protective order to ensure that it  is not made public. Alternatively, where the classified 
information is not to be disclosed, the military judge may authorize, but only “to the extent practicable”, 
the deletion of classified parts of documents to be introduced as evidence or their substitution with a 
summary version or a “statement of relevant facts that the classified information would tend to prove”.210

The prosecution  may also  be  permitted to  introduce evidence  while  protecting from disclosure “the 
sources, methods, or activities by which the United States acquired the evidence”, if the military judge 
finds that the evidence is “reliable” and the sources, methods or activities are classified.  An unclassified 
summary of the “sources, methods, or activities” may be provided to the defence, but again only “to the 
extent practicable and consistent with national security”.211 Of overriding concern is the applicability of 
these provisions even to any classified evidence that “reasonably tends to exculpate the accused”.212 

Thus, the defendant may well be denied access to some or all government evidence that would serve to 
prove his innocence, if that evidence is classified and the government with the assent of the military 
judge considers it “impracticable” to provide a summary version. The prosecution may also object to any 
examination of a witness or motion to admit evidence by the defence that could lead to the disclosure of 
classified information, and following such an objection the military judge would take “suitable action to 
safeguard such classified information”.213 

The government may at any time request an  in camera  presentation if it wishes to invoke the national 
security privilege or use any classified information. In order to obtain such a hearing, the government can 
submit an affidavit to the military judge showing that disclosure of the information could reasonably be 
expected to damage national security. This affidavit would be examined by the military judge only, and 
would not be provided to the defence. If the judge agrees with the affidavit, an in camera presentation is 
held from which, if the prosecution so requests, the defendant would be excluded. At the presentation, 
the  judge  would  hear  arguments  from the  defence  lawyer  and  the  prosecution,  before  determining 
whether the information could be disclosed at the commission proceeding.214 

Amnesty International is concerned that in any military commission prosecutions, the defendants may 
face a possibly insurmountable barrier in relation to testing and contesting the credibility of certain 
classified  evidence  to  be  used  against  them.  The  defence  may  be  denied  the  ability  effectively  to 
challenge classified information or the “sources, methods, or activities” by which it was acquired by the 
US authorities. If deletions, summaries or substitutions are considered “impracticable”, the defence may 
even be denied the totality of the information deemed classified. 

If such rules and procedures mean that a defendant is not able to challenge effectively information he 
alleges was obtained unlawfully, it would violate his rights under article 14.3(b) of the ICCPR to have 
“adequate facilities for the preparation of his defence”. On this aspect of a fair trial under international 
law, the Human Rights Committee has said:
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“‘Adequate facilities’ must include access to documents and other evidence; this access must 
include all materials that the prosecution plans to offer in court against the accused or that are 
exculpatory.  Exculpatory  material  should  be  understood  as  including  not  only  material 
establishing innocence but also other evidence that could assist the defence (e.g. indications 
that a confession was not voluntary). In cases of a claim that evidence was obtained in violation 
of article 7 of the Covenant, information about the circumstances in which such evidence was 
obtained must be made available to allow an assessment of such a claim”.215

In his national security speech on 21 May 2009, President Obama said that one reason for turning to 
military commissions could be  where there was a need to protect “sensitive sources and methods of 
intelligence-gathering”.  Yet under  the USA’s  Classified Information Procedures Act (CIPA),  classified 
information can be admitted in evidence in criminal prosecutions in the US federal courts, but under 
procedures that take greater care to ensure that any such use is not allowed to undermine the equally 
important  values  of  fairness  and  justice.216 This  availability  to  the  government  of  protections  for 
legitimate non-disclosure of classified information further erodes the government’s argument for military 
commissions. The fact that secrecy is still being cited as a reason for military commissions gives cause 
for concern, not least because the new administration continues to keep from public scrutiny much of the 
truth about the human rights violations perpetrated in the CIA detention program.

While the new administration has released some Justice Department memorandums which gave the legal 
green light to torture and other ill-treatment in the CIA’s secret detention program, the details of how the 
CIA  actually  used  “rendition”,  secret  detention  and  “enhanced”  interrogation  techniques  remain 
classified at  “top secret” level.  The new administration continues to seek to keep these operational 
details from public disclosure despite the fact that this information contains details of human rights 
violations, including the crimes under international law of torture and enforced disappearance. Detainees 
who were subjected to these violations may yet be brought to trial by military commission.

Recent moves in litigation in federal court by the new administration illustrate why there is reason for 
concern about future military commission proceedings and the role that classified information could play. 

Firstly, soon after taking office, the new administration invoked the “state secrets” privilege to seek 
dismissal of a lawsuit brought by five non-US nationals alleging they were subjected to torture, inhumane 
treatment, and enforced disappearance in the USA’s “rendition” program operated under the auspices of 
the CIA.217 On 28 April 2009, a three-judge panel of the US Court of Appeals for the Ninth Circuit 
unanimously  rejected  the  government’s  invocation  of  this  doctrine,  stating  that  “according  to  the 
government’s  theory,  the  Judiciary  should  effectively  cordon  off  all  secret  government  actions  from 
judicial scrutiny, immunizing the CIA and its partners from the demands and limits of the law”.218 The 
administration objected to the ruling and on 12 June 2009 filed a legal brief urging the full Ninth Circuit 
court to reconsider. The Justice Department asserted that “permitting this suit to proceed would pose an 
unacceptable risk to national security” and that the Ninth Circuit panel’s decision “would dramatically 
restructure government operations by permitting any district judge to override the Executive Branch’s 
judgments in this highly sensitive realm”.219 At the time of writing, the Ninth Circuit  had not ruled 
whether it would reconsider its earlier decision.

The second example involves the new administration’s  stance in Freedom of Information Act (FOIA) 
litigation, in which it is resisting disclosure of information about what has happened to detainees in the 
CIA program.  A declaration filed by the administration in District Court in June 2009 made clear that 
the government would oppose the release of any operational details of the secret detention program, 
including how detainees were treated. The declaration was signed by the new Director of the CIA, Leon 
Panetta, and concerned a sample of 65 documents from a wider 580 documents, relating to the contents 
of 92 videotapes that the CIA had made in 2002 of interrogations of detainees held in secret  CIA 
custody, and subsequently destroyed.  The CIA Director’s declaration argued that “the 65 documents 
must be withheld in their entirety from public disclosure”. Most of them, he said, were classified “Top 
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Secret”, and disclosure of their contents could result in “exceptionally grave damage to the national 
security”.

Information relating to the CIA secret detention program is classified at the highest level of secrecy. The 
National Security Council  established a “special  access program”, the name of which itself  remains 
classified,  governing  access  to  information  relating  to  the  CIA’s  covert  detention  and  interrogation 
activities.  Director  Panetta’s  declaration  states  that  although the  CIA is  no  longer  using  “enhanced 
interrogation techniques” or  operating detention facilities,  following President  Obama’s  order  to  that 
effect on 22 January 2009, certain information related to the program remains classified Top Secret. The 
information the USA was seeking to protect, he said, included the identities of CIA personnel – some of 
whom may have carried out the torture and enforced disappearance in the secret detention program. The 
administration has already said that it will not prosecute any such agents who were operating pursuant to 
legal  advice  provided  by  the  Justice  Department.220 The  government  is  also  seeking  to  protect  the 
locations of secret CIA facilities, notwithstanding that these have essentially now become international 
crime scenes given what occurred in them.221 Finally, the government is seeking to keep secret the actual 
application of “enhanced interrogation techniques” (‘EITs’) against detainees. The declaration attempts 
to explain how this can be consistent with the administration’s release of OLC memos authorizing such 
techniques:

“Some of  the  operational  documents  currently  at  issue  contain  descriptions  of  EITs  being 
applied during specific overseas interrogations.  These descriptions,  however,  are of  EITs  as 
applied in actual operations, and are of a qualitatively different nature than the EIT descriptions 
in  the  abstract contained  in  the  OLC  memoranda…  I  have  determined  that  information 
contained within the operational documents at issue concerning  application of the EITs must 
continue to be classified TOP SECRET, and withheld from disclosure in its entirety.”222 

Such arguments are unacceptable. The qualitative difference between the two sets of documents is that 
one – the OLC legal advice – constitutes possible evidence of a criminal conspiracy. The second set – the 
operational CIA documents – constitutes possible evidence of that conspiracy being carried out. Any 
information  contained in  either  that  implicates  human rights  violations,  including  the  crimes  under 
international law of torture and enforced disappearance, should be publicly disclosed. There exist means 
of protecting identities of anyone not implicated in criminal activity, and perhaps means of trying those 
who are without revealing their identity prior to conviction, that do not require suppression of the entire 
text of documents. Yet, in the face of all that is already in the public domain about the unlawful conduct 
that has occurred, the CIA Director maintained that the government’s invocation of sweeping secrecy in 
opposition of any disclosure is not in order “to suppress evidence of unlawful conduct”.  

The former  administration had said  the same thing,  but  what  that  administration considered  lawful 
diverged  widely  from  international  law  and  the  USA’s  treaty  obligations.  Amnesty  International  is 
concerned that this remains an issue, given the USA’s reservations and other limiting conditions attached 
to its ratifications of human rights treaties, the continuing invocation of a global “war”, and the tendency 
to measure policies against “American values” rather than international standards, even where those 
“values” would seem to tolerate violations of the USA’s international legal obligations to uphold human 
rights (see Section 10). In any event, the fact that the administration is arguing for non-disclosure of 
such information bodes ill  for both the fair  trial  rights of any defendant brought to trial  by military 
commission in a case in which any such information is an issue, and for any fulfilment of the broader 
obligation  to  investigate  and  remedy,  including  by  public  recognition  of  responsibility  and effective 
measures against re-occurrence, of human rights violations. 

9.
THERE MUST BE NO RECOURSE TO THE DEATH PENALTY
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Amnesty International opposes the death penalty in all cases, unconditionally. A majority of countries 
have abolished the death penalty in law or practice. The international community has ruled out the death 
penalty as a sentencing option in international tribunals for even the worst crimes – genocide, war crimes 
and crimes against humanity. The USA’s continuing resort to judicial killing places it at odds both with 
this global trend as well as with the abolitionist outlook of international human rights instruments. 

For the USA to resort to executions after military commission trials would open another ugly chapter in 
the USA’s use of this punishment. Six Guantánamo detainees were facing capital  charges when the 
commissions were suspended in January 2009. Capital charges under the MCA are currently still pending 
against five of them. At the time of writing, the US Department of Justice had not decided whether to 
seek the death penalty against Ahmed Ghailani, who was transferred in June 2009 to New York for trial 
in federal court. It has to inform the court of its decision on the death penalty by 13 October 2009.223 

Article 6 of the International Covenant on Civil and Political Rights protects the right to life and prohibits 
the arbitrary deprivation of life.  Article 6 is non-derogable in its entirety,  even in a “time of public 
emergency which threatens the life of the nation”. While encouraging abolition of the death penalty, 
article 6 also seeks to ensure that countries which still retain capital punishment impose it only for the 
most serious crimes in accordance with the law in force at the time of the crime and not impose it in any 
way that contradicts any other provision of the Covenant.224 

Any trial that leads to imposition of the death penalty “must conform to the provisions of the Covenant, 
including  all  the  requirements  of  article  14”.225 Indeed,  in  trials  leading  to  the  death  penalty, 
“scrupulous respect of the guarantees of fair  trial  is particularly important”, and the execution of a 
person after a trial which failed to comply with the provisions of article 14 of the ICCPR “constitutes a 
violation of the right to life”.226

On 3 June 2009, the US government agreed that the death penalty “should be carried out only in the 
most serious of cases and only with full procedural safeguards”.227 At the same time, it indicated that it 
would retain the US position of denying applicability of international human rights law in the context of 
what it considers to be a global armed conflict. The US government was responding to the findings on the 
USA of the UN Special  Rapporteur  on Extrajudicial,  Summary or  Arbitrary  Executions following this 
expert’s mission to the USA. In his May 2009 report, the Special Rapporteur wrote:

“I am also concerned that the death penalty could be imposed under the Military Commissions 
Act  of  2006, the provisions of  which violate the due process requirements of  international 
human  rights  and  humanitarian  law.  I  welcome  the  Government’s  stay  of  commission 
proceedings. It should not resort to prosecutions under the Act again….

The United States has an obligation under international law to provide detainees with fair trials 
that afford all judicial guarantees. No State may derogate from this obligation, regardless of 
whether persons are to be tried for crimes allegedly committed during peace or armed conflict. 
But the text of the MCA and the experiences of  those involved in the military commission 
process which whom I met indicate that commission proceedings utterly fail to meet basic due 
process standards.”228

The US Government responded to the Special Rapporteur by stating the USA’s continuing objection to 
the scope of his report, “as we do not believe that military and intelligence operations during armed 
conflict fall within the Special Rapporteur’s mandate”, precisely the approach of the Bush administration 
in communications with a number of UN experts. The US administration did, however, state that there 
were “significant portions of the report’s  discussion of  the Military  Commissions Act with which we 
agree”,  and pointed to  the fact  that  it  would be working with Congress to  develop “a revised legal 
framework for military commissions”.229
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While the precise contours of the proposed changes to the MCA procedures remain to be seen, Amnesty 
International  continues to  have serious doubts  that  trials  under  the MCA will  fully  comply with the 
requirements of  Article  14 of  the  ICCPR and other  international  instruments and that  as  such any 
executions  of  detainees  convicted  after  MCA  trials  would  violate  the  prohibition  on  the  arbitrary 
deprivation of life. Indeed, based on reasons explained in Section 5 of this report, Amnesty International 
considers that  any death sentence of a civilian imposed by  any military court would fall short of the 
standards of utmost respect for fair trial guarantees that should be applied in such circumstances. 

Article 2 of the ICCPR requires the state party to ensure that any person whose rights under the Covenant 
have  been  violated  “shall  have  an  effective  remedy,  notwithstanding  that  the  violation  has  been 
committed by persons acting in an official capacity”. The UN Human Rights Committee has noted that 
reparation may include “bringing to justice the perpetrators of human rights violations”. Indeed, failure 
by a government to ensure thorough, effective, impartial and independent investigations and/or failure to 
bring perpetrators to justice can itself amount to further, separate breaches of the ICCPR. The Committee 
emphasised that “these obligations arise notably in respect of those violations recognized as criminal 
under either  domestic or  international  law, such as torture and similar  cruel,  inhuman or  degrading 
treatment (article 7)… and enforced disappearance (articles 7 and 9).”230

The detainees have all been subjected to violations of international human rights law.  Some, including 
the very people whose cases were exploited by President Bush to obtain passage of the MCA and who are 
still facing trials by military commission, have been subjected to the crimes under international law of 
enforced  disappearance  and  torture  in  the  CIA’s  secret  detention  program.  There  has  been  no 
accountability for these crimes, and no remedy for those subjected to them. Under such circumstances, 
regardless of  whether  the trial  was conducted in civilian or  military  court,  the cruelty  of  any death 
sentence would only be compounded by the prisoner’s prior treatment and the absence of any effective 
remedy or accountability for the human rights violations to which he was subjected.

In a further worrying move, it has been reported that the US administration is considering avoiding a full 
trial in the 9/11 cases by allowing guilty pleas, even when defendants are facing the death penalty.231 

Again, there is compelling evidence that the defendants in these cases have been victims of torture and 
enforced disappearances, both crimes under international law. Amnesty International, among others, has 
called on the US government to open a thorough investigation of these alleged crimes, yet thus far it has 
refused to do so. A decision by the USA to move quickly to executions following guilty pleas accepted 
without question would be a further phase in covering-up the alleged crimes and avoiding accountability. 
Amnesty International calls for the trials to be transferred to ordinary civilian US courts, and for the 
detainees to be tried in fair trials without recourse to the death penalty.

10.
EMPHASIS ON DOMESTIC VALUES MUST NOT BE AT EXPENSE OF UNIVERSAL 

HUMAN RIGHTS VALUES

As  a  US  Senator  in  September  2006,  Barack  Obama co-sponsored  an  amendment  to  the  Military 
Commissions Act to insert a “sunset provision” in the bill under which “the authority of the President to 
establish new military commissions” would expire on 31 December 2011. This, Senator Obama said, 
“would allow us to go back in five years’ time and make sure what we are doing serves American ideals, 
American values, and ultimately will make us more successful in prosecuting the war on terror”.232 The 
amendment was defeated. Two and a half years after the MCA passed into law, President Obama returned 
to the subject of US values in explaining his decisions to close the Guantánamo detention facility and 
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end “enhanced interrogation techniques”, but to support military commissions and the possibility of 
preventive detention legislation.

President Obama opened his statement on military commissions on 15 May 2009 by asserting that such 
tribunals “have a long tradition in the United States”, and concluded with the promise that the reformed 
commissions, along with prosecutions in civilian federal courts, would protect the USA while “upholding 
our deeply held values”. In his 21 May speech on national security the President repeated his invocation 
of US history and values in reiterating his support for the commissions. Military commissions, he said, 
“have a history in the United States dating back to George Washington and the Revolutionary War”. 
President  Bush  had  said  much  the  same  thing  when  calling  on  Congress  to  pass  the  Military 
Commissions Act in 2006.233 President Obama said that the previous administration had failed to rely 
upon “our deeply held values and traditions”, and that a number of reforms would make “our military 
commissions a more credible and effective means of administering justice”. In an interview on 2 July 
2009, he reiterated that “the military commissions structure that we are setting up, I think, will meet the 
demands of our legal traditions.”234 On 8 July 2009, the Pentagon’s General Counsel emphasized to a US 
Senate  committee  that  the  “reformed  military  commissions  can  and  should  contribute  to  national 
security by affording a venue for bringing to justice those who violate the law of war, and for doing so in a 
manner that reflects American values of fairness and justice”.235

Appeals to national values and tradition is a part of political debate in every country, and reference to 
domestic values and history can facilitate a country’s constructive self-criticism as much as it can feed 
unhelpful self-satisfaction over domestic laws and institutions. Embracing universal human rights values 
as a key part of national values can contribute to respect for the rights of all persons within a state’s 
territory or  otherwise under  its  control.  However,  the invocation of  the phrase “American values” by 
politicians and other decision-makers in the country has all too often been accompanied by a reluctance 
to  acknowledge  the  application  of  international  standards  to  the  USA,  contributing  to  a  form  of 
“American exceptionalism” whereby the human rights rules that apply to all  other countries are not 
acknowledged to apply equally to the United States of America. That exceptionalism may be based in 
part on an assumption that universal human rights rules or values are somehow inferior to or less worthy 
than the constitutional and other laws and values of the USA. The grave dangers of reliance on any such 
assumption was only too starkly demonstrated when in recent years official  references to “American 
values” became a familiar refrain even as the USA adopted counter-terrorism detention policies that 
clearly flew in the face of the most basic rules of international human rights and humanitarian law. 

From early on in the “war on terror”, the White House issued assurances that “as Americans, the way we 
treat people is a reflection of America’s values…, based upon the dignity of every individual”.236 The 
following  month,  Abu  Zubaydah  was  arrested  in  Pakistan  and  within  weeks  would  be  subjected  to 
waterboarding 83 times in a single month as part of the torture and other cruel, inhuman and degrading 
treatment he endured during four and a half years in solitary incommunicado confinement in undisclosed 
locations, human rights violations for which no one has been brought to justice, and for which he has 
received no remedy or even his day in court to challenge the lawfulness of his detention.237 

In his central policy memorandum of 7 February 2002 purporting to guarantee humane treatment of all 
detainees in US custody, President Bush said that “our values as a Nation… call for us to treat detainees 
humanely, including those who are not legally entitled to such treatment”. The memorandum stated that 
humane treatment  would  be  “a  matter  of  policy”.238  There  is  perhaps  no  clearer  example  of  how 
domestic “values” and international law can part company. Every person in the custody of any state 
anywhere on earth is entitled as a matter of international law to humane treatment. From this obligation 
on governments there can be no departure. Six and a half years later, the US Senate Armed Services 
Committee concluded that President Bush’s decision, articulated in this February 2002 memorandum, 
“to replace well-established military doctrine, i.e. legal compliance with the Geneva Conventions, with a 
policy subject  to interpretation,  impacted the treatment of  detainees in US custody… Following the 
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President’s  determination,  techniques  such  as  waterboarding,  nudity  and  stress  positions…were 
authorized for use in interrogations”.239  

Former Vice-President Cheney, for one, has continued to justify such techniques, including in the name 
of national values. On the same day as President Obama gave his national security address, the former 
Vice  President  gave  his  own,  in  which  he  again  endorsed  waterboarding  and  other  “enhanced 
interrogation  techniques”.  He  condemned  critics  of  Bush  administration  policies  for  asserting  the 
“theory” that “by the tough questioning of killers, we have supposedly fallen short of our own values”. 
The former Vice President rejected such criticism, stating that “no moral value held dear by the American 
people obliges public servants ever to spare a captured terrorist from unpleasant things. And when an 
entire population is targeted by a terror network, nothing is more consistent with American values than to 
stop them”.240 It would appear that, at least for this former US Vice President (2001-2009), Secretary of 
Defense (1989-1993), member of Congress (1979-1989) and White House Chief of Staff (1975-1977), 
interrogation techniques or detention conditions constituting torture or other cruel, inhuman or degrading 
treatment are consistent with “American values”. Whether or not this is what President Obama meant in 
his 21 May speech when he referred to US officials having made decisions “based upon fear rather than 
foresight” and having “all too often trimmed facts and evidence to fit ideological predispositions”, Dick 
Cheney’s remarks illustrate how “American values” can be a malleable and subjective notion. 

On the flipside of the emphasis on “American values” in the “war on terror” has been discrimination 
against  “non-Americans”  in  the  protection  of  and  respect  for  fundamental  human  rights  and  more 
generally. For example, the Pentagon agency contacted in December 2001 by the Department’s General 
Counsel for information about detainee “exploitation” – the Joint Personnel Recovery Agency (JPRA) – 
recommended that the Guantánamo authorities “tailor punishment to maximize cultural undesirability” 
against foreign nationals in custody.241 The use of dogs, nudity, female interrogators, and removal of 
religious items had discriminatory resonance. For example,  interrogations at Abu Ghraib prison were 
“influenced by several documents that spoke of exploiting the Arab fear of dogs”.242 In 2005, the OLC 
advised the CIA that it could legally use “enhanced interrogation techniques” in its secret detention 
program on the understanding that  the interrogation program was not  conducted in the USA or “in 
territory under US jurisdiction” and would not be used “against United States persons”.243 Khalid Sheikh 
Mohammed has said he was told in secret CIA custody where he was tortured using such techniques, 
“you are not American and you are not on American soil. So you cannot ask about the Constitution… This 
is your bad luck you been part of the exception of our laws” [sic].244

In November 2001, the day after President Bush signed the order authorizing military commissions, Vice 
President Cheney said that those foreign nationals whom the USA labelled as unlawful combatants “don’t 
deserve the same guarantees and safeguards that would be used for an American citizen going through 
the normal judicial process.”245 In promoting the Military Commissions Act, the White House stressed 
that “Americans cannot by tried by the military commissions the administration has proposed. Americans 
accused of  war crimes and terrorism-related offences will  continue to be tried through our  [civilian] 
courts or courts-martial.”246 After passage of the MCA into law, the then US Attorney General stated: “I 
want to emphasize that the Military Commissions Act does not apply to American citizens. Thus, if I or 
any other American citizen were detained, we would have access to the full panoply of rights that we 
enjoyed before the law.”247  Denial of fair trial  rights on the basis of national origin violates various 
provisions of the International Covenant on Civil and Political Rights, as detailed in Section 6. 

The UN Human Rights Committee has emphasized in relation to the fair trial rights under Article 14 of 
the ICCPR, not only that there must be no discriminatory application of fair trial rights on the basis of 
nationality, but also that: “Article 14 contains guarantees that States parties must respect, regardless of 
their legal traditions and their domestic law… [I]t cannot be left to the sole discretion of domestic law to 
determine the essential content of Covenant guarantees”.248 
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Military  commissions for  foreign nationals  were  repeatedly  justified  by  senior  members of  the Bush 
administration in terms of national values and history, not by reference to international standards.  On 8 
December 2001, for example, Secretary of Defense Donald Rumsfeld said that the development of the 
military commissions under President Bush’s military order would be done in “a careful and measured 
way that will be respectful of American values”.249 On 21 March 2002, the day the Pentagon released 
the commission rules, along with a fact sheet explaining that “a military commission is a war-time, 
military tribunal traditionally used to try violations of the laws of war”, Deputy Secretary of Defense Paul 
Wolfowitz insisted that the administration had “done absolutely the best job it’s possible to do”, and that 
the result “truly does meet American standards and American values”.250  

Official references to the “rule of law” were also often heard throughout this period, including in the US 
National Security Strategy, with President Bush and his administration frequently referred to the USA’s 
commitment to the “non-negotiable demands of human dignity”, including “the rule of law”. Again, this 
can have powerful  domestic  resonance  in  a  country  which  labels  itself  as  a  “nation of  laws”.  Like 
“American values”, however, the “rule of law” can be a shifting concept if international obligations are 
removed from the equation. Moreover, what passes constitutional muster in the USA does not necessarily 
comply with international law, even when the US Constitution is  deemed to reach the individual  in 
question (which, in the case of the Guantánamo detainees it was held not to for the first six and a half 
years of their detentions, and which is still the case for most or all of those held in the US airbase in 
Bagram in Afghanistan).251 As interpreted during the Bush administration, the “rule of law” permitted 
practices  that  constituted  torture  and  other  cruel,  inhuman  or  degrading  treatment,  enforced 
disappearance, arbitrary detention, and unfair trials by military commission. These policies were given 
the legal go-ahead by government lawyers, principally in the OLC. Indeed, according to Jack Goldsmith, 
former head of the OLC (2003-2004), rather than being “indifferent to wartime legal constraints”, the 
Bush administration was “strangled by law, and since September 11, 2001, this war has been lawyered 
to death”. He added that “The President had to do what he had to do to protect the country. And the 
lawyers had to find some way to make what he did legal”.252 Policy came first, in other words, and the 
law was made to fit  it.  The Bush administration’s decision to turn to military commissions must be 
placed in this context. Congress turned bad executive policy into bad domestic law when it passed the 
Military Commissions Act in 2006.253

While a firm commitment to international law would not have countenanced such legal gymnastics, US 
policies in what the Bush administration dubbed the “war on terror” did not spring from nowhere,  as 
Amnesty International has repeatedly pointed out in recent years. 254 It is this fact that always made it 
unlikely that a change in administration would lead to an immediate and wholesale rejection of these 
policies  and  practices.  Before  the  9/11  attacks,  the  USA  was  no  stranger  to  inflicting  cruelty  on 
prisoners, including by the use of long-term isolation, cruel use of restraints, and judicial killing.255 The 
choice of Guantánamo as a location for “war on terror” detentions built on existing US Supreme Court 
jurisprudence restricting the applicability of the Constitution in the case of federal government actions 
outside the USA concerning foreign nationals. The policy of “renditions” was also built on past practice 
and an executive order signed by President Bill Clinton in 1995, as well on the USA’s unwillingness to 
subject itself to international law.256  Indeed, the USA took a pick-and-choose approach to international 
human rights law long before 11 September 2001, an approach that was exploited by OLC lawyers and 
other  US officials  in authorizing interrogation techniques and detention conditions with violated the 
international prohibition of torture and other ill-treatment.257 

Thus in his speech on 6 September 2006, President Bush was able to claim that the interrogation 
techniques used in the CIA’s secret detention program complied with “our laws, our Constitution, and our 
treaty  obligations”,  noting  that  the  Department  of  Justice  had  “reviewed  the  authorized  methods 
extensively and determined them to be lawful”. Clearly, however, the OLC had disregarded and distorted 
US obligations under the UN Convention on Torture or Other Cruel, Inhuman or Degrading Treatment or 
the International Covenant on Civil and Political Rights, both of which were ratified by the USA in the 
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1990s.258 In his speech, President Bush said that “America is a nation of law” and sending the draft 
Military Commissions Act to  Congress,  he stated that:  “As we provide terrorists  the justice and due 
process that they denied their victims, we demonstrate that our Nation remains committed to the rule of 
law.”259 Signing the bill into law, he said that it “complies with both the spirit and the letter of our 
international obligations”. Yet the MCA was an affront to international law. Indeed, once the MCA was 
passed, President Bush interpreted it as giving the green light for the CIA to continue its secret detention 
program, a program entirely incompatible with international law.260 

On his  third day in  office,  President  Obama moved to  end the  CIA’s  operation  of  long-term secret 
detention facilities, a step that Amnesty International has welcomed. In his speech on 21 May 2009, 
President Obama did not seek to explain this move, focussing instead on his decision to end the CIA’s 
use of “enhanced interrogation techniques”. Such methods, he said, “are not America”. He continued: 
“To protect the American people and our values, we have banned enhanced interrogation techniques. We 
are closing the prison at Guantánamo. We are reforming military commissions, and we will pursue a new 
legal regime to detain terrorists”.

He asserted that reform of the military commissions would bring them “in line with the rule of law”. The 
policies of the new administration, he said, represented “a new direction from the last eight years”. 
Amnesty International has certainly welcomed moves taken by the new administration that have heralded 
greater human rights protection.261 Yet without forging a new relationship to international human rights 
law, the change will be insufficient. There must be a withdrawal of all reservations and other limiting 
conditions placed by the USA on its ratification of human rights treaties.  International law must be 
interpreted in good faith in accordance with the ordinary meaning of its words in context and in the light 
of its object and purpose, not twisted to match a particular state’s pre-determined policy preferences.262 

US law must be amended to comply with the USA’s  international obligations or the latter must be 
enforceable in the domestic courts, and international human rights law must be accepted as applying in 
times of armed conflict as well as peace and to US actions at home and abroad.263 

In amongst all of the references to national values, neither President Bush nor President Obama once 
expressly mentioned human rights in their landmark national security speeches of 6 September 2006 
and 21 May 2009 respectively. Neither did Pentagon General Counsel, Jeh Johnson, in his testimony to 
the US Senate Armed Services Committee on 7 July 2009 in which he urged that “we devise a system 
that comports with the Geneva Conventions, as well as [the US Supreme Court’s 2006] Hamdan [ruling], 
as well as applicable US laws”. Neither did Attorney General Holder in his speech in Berlin on 29 April 
2009 on the question of closing the Guantánamo detention facility. He said that “I can promise you that 
our ultimate solutions will be grounded in the Constitution of the United States, the international laws of 
war, including the Geneva Conventions, and consistent with the rule of law and the democratic histories 
of our peoples”. And on 17 June 2009, Attorney General Holder told the Senate Judiciary Committee 
that “the Justice Department is leading the work set out by the President to close Guantánamo and to 
ensure  that  policies  going  forward  for  detention,  interrogation,  and  transfer  live  up  to  our  nation’s 
values.” Again, there was no reference to international human rights law or the universal values contained 
in the Universal Declaration of Human Rights.

In a major speech in Egypt on 4 June 2009, President Obama picked up a thread from his national 
security address of 21 May when he said that  the “fear and anger” provoked by the attacks of 11 
September 2001 had led the USA “to act contrary to our ideals”. The government was now “taking 
concrete actions to change course”, he told his Cairo audience, including by ending the use of torture 
and closing the Guantánamo detention facility. In the same speech, President Obama spoke of “the 
dignity of all human beings” and humanity’s shared aspiration for certain things, including “confidence 
in the rule of law and the equal administration of justice”. These are “not American ideas”, he said, 
“they are human rights, and that is why we will support them everywhere”.264 This recognition of the 
universality of human rights is welcome. 
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Indeed Amnesty International welcomes the fact that the US administration has committed the USA “to 
the principle of universality of human rights”. As noted in the introduction, the USA stated in April 
2009:

“The deep commitment of the United States to championing the human rights enshrined in the 
Universal Declaration of Human Rights is driven by the founding values of our nation and the 
conviction  that  international  peace,  security,  and  prosperity  are  strengthened  when  human 
rights and fundamental freedoms are respected and protected. As the United States seeks to 
advance human rights and fundamental freedoms around the world, we do so cognizant of our 
own commitment to live up to our ideals at home and to meet our international human rights 
obligations.265

Amnesty International urges the government, institutions, and people of the USA to now look not only to 
the national values of its own citizens within its own jurisdiction, but also to firmly and expressly embrace 
the recognition of universal human rights principles and respect for international human rights law as not 
only  applicable to all counter-terrorism measures and to all detainees, but also (as the nations of the 
world agreed in the UN Global Counter-Terrorism Strategy) as  a key element of any effective plan for 
countering the threat posed by  al-Qa’ida and other such groups. Those who invoke “American values” 
should not lightly conclude that the US population accord less value to the right to liberty and security of 
person, to be presumed innocent, to fair trial and treatment, to humanity, or to dignity of each human 
being, than the minimum protections the USA recognised by ratifying the International Covenant on Civil 
and Political Rights, the UN Convention against Torture, and other treaties. Nor should decision-makers 
or others assume that “American values” are substantially different from or inherently superior to the 
basic values of the global community as articulated in the Universal Declaration of Human Rights. Nor 
should exceptionalist thinking be allowed to exclude those same universal human rights values from a 
place at the very heart of state law and policy.

11.
CONCLUSION: USA’S FOCUS ON ITS OWN HISTORY SHOULD NOT BLIND IT TO 

THE INTERNATIONAL HUMAN RIGHTS STANDARDS THAT HAVE EVOLVED IN THE 
PAST 60 YEARS 

History can offer crucial guidance to governments when they are developing law and policy. In a speech 
in 2003, an address heavy with criticism of the Guantánamo detentions and the military commissions, 
one of the most senior judges in the United Kingdom said:

“It is a recurring theme in history that in times of war, armed conflict, or perceived national 
danger,  even liberal  democracies  adopt  measures  infringing  human rights  in  ways  that  are 
wholly disproportionate to the crisis… Often the loss of liberty is permanent...  The litany of 
grave abuses of power by liberal democratic governments is too long to recount, but in order to 
understand and to hold governments to account we do well to take into account the circles of 
history.”266

At the same time, an over-focus on domestic history can contribute to a blind spot on international 
standards. The US authorities have repeatedly sought to justify turning to military commissions in the 
21st century  by reference to  the fact  that  they have been used during US history.267 The US State 
Department did so in its public relations messages to other governments after military commission rules 
were released by the Pentagon in 2002. President Bush did so in his September 2006 speech calling on 
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Congress to pass the Military Commissions Act. And so too did President Obama in his national security 
speech in May 2009 explaining his decision to resuscitate military commissions under the MCA. 

In 2002, asked why military commissions were necessary, Pentagon General Counsel William Haynes 
replied “It’s necessary – well, and it is not new. It is consistent with American history”.268 His hesitation 
over the question of why the Bush administration deemed military commissions necessary was perhaps 
unsurprising, given that the USA had a fully functioning civilian judicial system with the experience, 
capacity and procedures to deal with complex terrorism cases.

The US Department of Justice continues to refer to the USA’s historical use of military commissions in 
seeking to justify their use now. In a statement to Senate Committee on Armed Services on 7 July 2009, 
for example, Assistant Attorney General David Kris noted President Obama’s support for reformed military 
commissions, and added that “military commissions have a long history in our country dating back to the 
Revolutionary  War”.  Seven and a half  years  earlier,  when the Justice Department advised the Bush 
administration  that  it  could  turn  to  military  commissions  in  the  “war  on  terror”  if  it  so  chose,  it 
emphasized that “military commissions have been used throughout US history to prosecute violators of 
the law of war”, and it quoted a 1952 US Supreme Court ruling: “Since our nation’s earliest days, such 
commissions  have  been  constitutionally  recognized  agencies  for  meeting  many  urgent  governmental 
responsibilities related to war”.269  At the same time, the Office of Legal Counsel’s advice ignored the 
fact that the half-century that had passed since the USA last used military commissions was a period 
that had seen the reinforcement of a broad framework of fair trial guarantees in international human 
rights law. Yet the 1966 International Covenant on Civil and Political Rights, which the USA had ratified 
in 1992, did not even warrant a mention in the Justice Department’s November 2001 memorandum. 

On the international stage, the USA nevertheless continued to assert that “the United States takes its 
obligations under the International Covenant on Civil and Political Rights very seriously,270 and that the 
ICCPR  was  the  “most  important  human  rights  instrument  adopted  since  the  UN  Charter  and  the 
Universal  Declaration  of  Human  Rights,  as  it  sets  forth  a  comprehensive  body  of  human  rights 
protections.”271  The State Department continued to condemn unfair trials in other countries in its annual 
human rights assessment, including trials conducted in military or special courts in terrorism or national 
security  cases.  Double  standards  must  end,  with  the  USA bringing  its  own  laws  and  conduct  into 
compliance with international law.

In  his  21  May  2009  national  security  speech  explaining  why  he  had  ordered  the  closure  of  the 
Guantánamo detention facility, President Obama said that the detentions there had led the government 
into defending positions that undermined the rule of law. Defending military commissions has done the 
same, and has led the government into defending positions that have continued to rely on US history at 
the expense of international standards. When defending the decision to resort to military commission 
trials even for the alleged “war crimes” of children, for example, the government turned to “a 142-year-
old opinion” of the US Attorney General which it claimed “remains binding on the Executive Branch”. 
That opinion, from 1865, states that a: “bushwhacker, a jayhawker, a bandit, a war rebel, an assassin, 
being public enemies, may be tried, condemned, and executed as offenders against the law of war”.272 

The government’s  brief  continued:  “Given that  unlawful  belligerents  historically  could  be  summarily 
punished – and even executed – under the law of war, it follows  a fortiori that they may be tried by 
military  commission”.  Such arguments have been an affront  to  the Universal  Declaration of  Human 
Rights, in the 60th anniversary of which this brief was filed, and to the body of human rights law that has 
been developed since.

As the UN Human Rights Committee has stated, the ICCPR requires that the procedures a government 
adopts in the case of children who come into conflict with the law should “take account of their age and 
the  desirability  of  promoting  their  rehabilitation.”   If  trial  is  considered  appropriate,  it  should  be 
conducted “as soon as possible  in a fair  hearing”.  Detention before and during the trial  should be 
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avoided to the extent possible.273 In the case of these children, the USA subjected them to years of 
detention without trial, interrogation techniques and detention conditions that violated the prohibition on 
torture and other cruel, inhuman or degrading treatment, and charged two of them for trial by military 
commission under the MCA, legislation with no juvenile justice provisions. These two are still facing this 
prospect more than five months after the new administration took office.

In sum, in the case of child and adult detainees alike, the USA’s counter-terror detention, interrogation 
and trial policies were developed and defended under the Bush administration as if the 1948 Universal 
Declaration of Human Rights and the body of human rights law that ensued – including the ICCPR – had 
never happened or did not matter. 

In his speech on 21 May 2009 President Obama asserted that under the Bush administration the USA 
had  “established  an  ad  hoc  legal  approach  for  fighting  terrorism  that  was  neither  effective  nor 
sustainable – a framework that failed to rely on our legal traditions and time-tested institutions, and that 
failed to use our values as a compass.” The US federal courts, in operation since 1789, and indeed the 
centuries-old system of criminal trials in England on which their criminal procedures are based, are time-
tested institutions, unlike military commissions which have been used sporadically during the USA’s 
history and, before President Bush authorized them in November 2001, had not been used for more than 
half a century. The absence of precedent led the US government to have to make the rules as it went 
along, a recipe for the lack of legal clarity, unfairness and delays that ensued. Seven and a half years 
later, the USA is still amending the rules.

In  his  testimony  before  the  US Senate  Armed  Services  Committee  on  7  July  2009,  former  Judge 
Advocate General of the US Navy, John Hutson, explained his early and “ardent” support of the military 
commissions initiated by President Bush in 2001, saying that he had been “drawn to their historical 
precedents”. The failure of the commissions in the intervening years, and the fact that they “became a 
significant distraction for the military”, has persuaded him that trials in the federal courts is the right 
route for the USA to take:

“US District Courts have successfully prosecuted literally hundreds of terrorists who now reside 
in Federal prisons around the country, keeping all Americans safer. Federal courts, including 
judges, prosecutors, marshals, and other court personnel have decades of experience in these 
cases… There is also now a large body of law that has been developed over the years in the 
Federal court system. It would take an equal number of cases and decades of trials for [the 
Department of Defense] to match the Federal precedent…”

Amnesty International has long called for any trials of Guantánamo detainees to be conducted in the 
federal  courts,  in  proceedings  that  meet  international  fair  trial  standards.  To  turn  back  to  military 
commissions – whether or not they reflect “American values” or are consistent with its history, whether or 
not the administration also turns to the civilian federal courts to conduct some trials, and whether or not 
the commission trials are held outside Guantánamo – would be a huge step backwards, inconsistent with 
international standards, and unhelpful to international cooperation in countering terrorism.
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	On 3 July 2003, the Pentagon announced that six detainees had been made eligible for trial by military commission under President Bush’s military order, the first such announcement. One of them was Yemeni national Salim Hamdan. From 10 June 2003 to 31 July 2003, a period of 50 days, he was placed in a sleep disrupting program known as “Operation Sandman”.66 Then from December 2003 to October 2004, Salim Hamdan was put into solitary confinement in Guantánamo’s Camp Echo in a windowless cell that lacked natural light and fresh air. He said that he considered making a false confession in order to ameliorate his situation.67 His then US military lawyer was instructed that he could only negotiate a guilty plea, which the authorities apparently believed Hamdan was ready to make. This lawyer, who found that Hamdan did not want to negotiate such a plea, later told the US Senate Judiciary Committee that he believed the government was engaged in a “clear attempt to coerce Mr Hamdan into pleading guilty”.68 

