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Tunisia
The cycle of injustice

“Whoever takes someone’s property, or uses himfor forced labour, or pressesan unjustified
claimagainst him, or imposes upon hima duty not required by the law, does an inju stice to that
particular person... Snceinjustice calls for the eradication of the species leading to the ruin of
civilization, it containsin itself a good reason for being prohibited”

Ibn Khaldun (Tunis, 1332- Cairo, 1406)

Introduction

In Tunisia, people suspected of opposing or even being critical of the government continue to
be arbitrarily arrested, detained incommunicado — without access to lawyers or family
members, tortured and imprisoned after unfair trials. Several hundred political prisoners, most
of them prisoners of conscience, have been subjected to discriminatory and arbitrary
treatment over the past decade. Even after release they face measures aimed at preventing
their reintegration into society. They may have restrictions placed on their movements, be
arbitrarily rearrested, or denied access to hedth care, education and jobs. Arbitrary measures
are often extended to the families of both current and former political prisoners.

The judiciary’s lack of independence and resulting failures in the administration of justice
allow these practices to continue unabated. A genera climate of impunity makes it amost
impossible for members of the security forces responsible for unlawful arrests, torture and
other violations to be brought to justice. Families of prisoners who have died in custody, and
prisoners ill-treated or deprived of their basic rights, have little chance of seeing full and
impartial investigations of their cases. Former prisoners have scant opportunity to seek
redress for past or current injustices, and face obstacles when they attempt to chalenge
measures taken against them through the courts.

This report traces the different phases of this cycle of injustice and identifies human rights
patterns and developments over the past decade. It draws on the observation of trias, on
analysis of lega texts and other documentary evidence, on meetings and communications
with government officials and on scores of first hand testimonies from former politica
prisoners and the families of those still imprisoned. It analyses law and practice in light of
international human rights standards, in relation to detentions, political trials and the treatment
of political prisoners and former prisoners. The report finds that the recognition of rights in
law has been consistently undermined by failures to put reforms into practice:

Although Tunisian law has progressively provided more human rights guarantees, other
legal changes, such as a vague definition of the offence of “terrorism”, undermine basic
human rights, including the rights to freedom of expression and association,

Mass arrests are no longer the norm, yet arbitrary arrests and detention continue in
violation of Tunisian and international human rights law;

The rights of prisoners have improved in law, but are widely violated by prison
officials who discriminate against political prisoners,

The authorities are required by law to facilitate the reintegration of former prisoners
into society, yet former political prisoners face instead further arbitrary measures once
they have l€eft prison;

Despite a few perpetrators of human rights violations being brought to justice, the vast
majority of those responsible for torture and other ill-trestment have not been held
accountable for their acts.

Al Index: 30/001/2003 Amnesty International, June 2003
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The report concludes with recommendations to the Tunisian authorities to bring its
practices into line with Tunisia's obligations under nationa and international law. Tunisais
state party to United Nations (UN) human rights treaties, including the International Covenant
on Civil and Political Rights (ICCPR) and the Convention Against Torture and Other Crudl,
Inhuman or Degrading Treatment or Punishment (CAT).! In addition, Tunisia is legaly
bound by Article 2 of the Association Agreement, which was signed on 17 July 1995 by the
European Community and its Member States on the one hand and by the Republic of Tunisia
on the other, and which came into force on 1 March 1998. Article 2 ¢ the Association
Agreement stipulates that relations between the parties, as well as al the provisions of the
Agreement itself, shall be based on respect for human rights and democratic principles, which
guide their domestic and international policies and constitute an essential element of the
Agreement.

The political context

On coming to power on 7 November 1987, President Zine al-Abidine Ben Ali announced far-
reaching reforms aimed a marking a change from his predecessor, President Habib
Bourguiba, whose government had severely curtailed civil and political freedoms. Political
prisoners were released under a general amnesty. The government ratified international
human rights treaties, including the CAT. It reformed the Penal Procedure Code, abolished
the State Security Court, authorized political parties and held legidative eections.

These positive developments were undermined by a rapid deterioration of relations between
the government and the ruling party, the Rassemblement Constitutionnel Democratique (RCD)
- Democratic Consgtitutional Rally - on one side, and some elements of the opposition, on the
other. To prevent increasingly popular Idamist movements from growing in influence the
authorities proscribed parties based on religion. The Mouvement de la Tendance Islamique
(MTI) - Movement of the ISamic Tendency, the mainstream Ilamist movement in Tunisia,
attempted to form a politica party, Ennahda (Renaissance), but was denied lega
authorization in June 1989. A widespread clampdown on Idlamist activists and sympathizers
ensued.

In September 1990, the death of a student who was shot by police during a demonstration
triggered a series of demongtrations, followed by large-scale arrests of 1slamists which were
followed in turn by protest demonstrations. During the following weeks and months hundreds
of known or aleged Idamist activists were arrested. Dozens were held incommunicado for
weeks. Many were tortured and some died in detention. Their deaths were not adequately
investigated. 2

Some Idamist activists committed solated acts of violence. For example, on 29 January
1990, three Idamist activists threw acid in the face of Mohamed Salah Manai, a police officer,

in Jendouba. On 17 February 1991, the RCD office in the Bab Souika district of the capitd,
Tunis, was set on fire, reportedly by Idamist activists. One security guard, 60-year-old Amara

! Tunisiaratified the ICCPR in 1969 and the CAT in 1988.

2 For example, Tunisia has failed to implement the recommendations of the UN Committee against
Torture in the case of Faisal Barakat, who died after torturein 1991. In November 1999, the Committee
found that Tunisia had “breached its obligations under articles 12 and 13 of the Convention to proceed
to an impartial investigation wherever there is a reasonable ground to believe that an act of torture has
been committed” (Communication No. 60/1196: Tunisia. 24/01/2000. CAT/C/23/D/60/1996, Para.12).
See Amnesty International, Medical Concern: Tunisia Deaths in detention, March 1992 (Al Index:
MDE 30/03/1992). See also Amnesty International, Tunisia: Deaths in custody during garde a vue
detention, October 1991 (Al Index: MDE 30/22/1991).
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Soltani, died in the fire. Another, Lazhar Ben Rjeb, was burned so severdly that he had to
have both hands amputated.®

The leadership of Ennahda repestedly condemned the use of violence. But, since the late
1980s the authorities have tried without success to provide evidence that Ennahda was an
organization involved in attempts to overthrow the government by violence. For example, n
July and August 1992, 265 defendants were convicted by military courts in the military
compounds of Bouchoucha and Bab Saadoun in Tunis on charges of plotting to overthrow the
government and belonging to an unauthorized association. Virtudly the entire leadership of
Ennahda, including those living abroad, were tried at the Bouchoucha and Bab Saadoun
military courts.

Amnesty International observers at the trials concluded that basic standards for fair tria
were violated, that there was insufficient evidence of a plot and that presumption of guilt
prevailed over the principle of the presumption of innocence.* Amnesty International’s
recommendations for a retria and for independent inquiries into allegations of torture and of
pre-tria irregularities — notably prolonged incommunicado detention, falsified arrest dates
and lack of access to lawyers — were ignored. Ten years on, the Tunisian authorities continue
to reject Amnesty International’s findings.” About 103 prisoners, sentenced after the 1992
mass trials, are still serving sentences of between 20 years and life imprisonment. Most are
prisoners of conscience, imprisoned solely for the peaceful exercise of their religious or
political beliefs.

The authorities have since used “security” concerns as a pretext for repression of political
dissent and critical discourse across the political spectrum. They have repressed members of
organizations including members of the Parti Communiste des Ouvriers Tunisiens (PCOT) -
Tunisian Workers Communist Party - and the Mouvement des D émocrates Socialistes (MDS)
- Movement of Democratic Socialists - as well as trade unionists of the Union Générale des
Travailleurs Tunisiens (UGTT) - Tunisian Workers General Union.®

Following the attacks in the USA on 11 September 2001, the Tunisian authorities reiterated
that they had long warned of the “terrorist threat”. Their report to the Counter-Terrorism
Committee established under UN Security Council resolution 1373 (2001) stated that the
“Tunisian state did not wait for the events of 11 September 2001 before taking the necessary
measures to combat the phenomenon of terrorism, as it had already proceeded to combat it
within its borders and succeeded in countering it.”’

On 11 April 2002, however, the explosion of a truck outside a synagogue in Djerba killed
21 people, including 14 German tourists. The Tunisian authorities initially declared that this
was an accident before stating that it was a criminal attack by Islamist activists, the first of
this scale. In June 2002, a spokesperson of al-Qa’ida publicly admitted responsibility for the
attack, which had been carried out by a Tunisian national, Nizar Naouar, who reportedly died
in the explosion.

3 During their visit in September/October 2002, Amnesty International delegates met Mohamed Salah
Manai and Lazhar Ben Rjeb who were still suffering the consequences of the attack more than 12 years
later.

* See Amnesty International, Tunisia: Heavy sentences after unfair trials, October 1992 (Al Index:

MDE 30/023/1992).

® In October 2002, an official of the Ministry of Justice and Human Rights told Amnesty International

delegates that he did not understand the organization’s concerns as the 1992 trials were held in public.

® See Amnesty International, Tunisia: A widening circle of repression, June 1997 (Al Index: MDE

30/025/1997) and a report produced in collaboration with other human rights organizations, The
continuing deterioration of the human rights situation in Tunisia, 18 October 2001 (Al Index: MDE
30/031/2001). These and other Amnesty International reports are avail able at www.amnesty.org.

" Report S$/2001/1316, 26 December 2001.
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Political and civil liberties remain severely curtailed. One opposition party, the Forum
démocratique pour le travail et les libertés - Democratic Forum for Labour and Freedom -
was legalized in October 2002, eight years after its formation bringing to seven the number of
authorized political parties. However, other parties, including the PCOT, Ennahda and the
Congrés pour la République (CPR) - Republican Congress - continue to be denied
authorization. The press is largely controlled by the authorities. Journaists in the privately
owned news media who criticize government policies are harassed and intimidated.

According to widely disputed officia figures more than 99 per cent of voters approved
constitutional changes in a referendum in May 2002. The revised Congtitution provides some
additional guarantees for the protection of human rights, including a ban on arbitrary
detention (Article 12). The revisions to the Constitution removed restrictions preventing the
head of state from serving more than three terms in office and granted the head of dtate
immunity from prosecution even beyond his term in office.® President Ben Ali will now be
ableto seek afourth term of office in eections in 2004.

Harassment of human rights defenders

While political repression was increasing in the early 1990s a number of official human rights
ingtitutions were formed including the Comité Supérieur des Droits de I'Homme et des
Libertés Fondamentales - the Higher Committee for Human Rights and Basic Freedoms -
created by presidentiad decree in January 1991.° This body, as well as human rights units
attached to the Presidency, the Ministry of Justice and the Ministry of the Interior, worked
primarily to improve Tunisia s human rights image at the international level.™

Since then the authorities have attempted to silence with a policy of harassment and
obstruction independent and ron-governmental human rights organizations such as the Ligue
Tunisienne de Défense des Droits de I’'Homme (LTDH) - the Tunisan Human Rights League
- the oldest human rights body in the region, the Association Tunisienne des Femmes
Démocrates (ATFD) - Tunisian Association of Democratic Women - and the Tunisian section
of Amnesty International.

Some were refused official authorization in recent years. the Conseil National pour les
Libertés en Tunisie (CNLT), Nationa Council for Liberties in Tunisia; the Centre de Tunis
pour I’ Indépendance de la Justice (CT1J), Tunis Centre for the Independence of the Judiciary,
and the Association Internationale de Soutien aux Prisonniers Politiques (AISPP),
International Association for the Support of Politicd Prisoners. Among the growing
community of human rights defenders in Tunisia, who include lawyers, medica doctors and
journalists, many have been harassed, threatened, detained without charge or trial by the
security forces, or sentenced to prison terms after unfair trias.™

Such measures flout the recommendations of the UN Human Rights Committee, which
monitors states parties compliance with the provisions of the ICCPR, and which
recommended as early asin 1994 that “a better balance is needed between Sate and private

8 Article 41, revised by Constitutional Law 2002-51 of 1 June 2002.

° Decree 1991-54 of 7 January 1991. The Higher Committee for Human Rights and Basic Freedoms is
an advisory body attached to and funded by the Presidency and composed of officials from various
ministries and others nominated by the President. It was subsequently conferred powers to conduct
g)rison visits by Decree 1992-2141 of 10 December 1992.

0 See Armmesty International, Tunisia: Rhetoric versus reality: The failure of a human rights
bureaucracy, January 1994 (Al Index: MDE 30/001/1994).

1 See Amnesty International, Tunisia: Human rights defenders in the line of fire, November 1998 (Al
Index: MDE 30/020/1998).
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institutions concerned with human rights,” and suggested that “steps be taken to provide more
encouragement to human rights non-governmental organizationsin Tunisia.”*

In February 2002, the United Nations Special Representative of the Secretary-General on
human rights defenders expressed concern “ about the situation of human rights defenders and
the conditions under which they are exercising their activities in Tunisa’. The Specid
Representative further stated that the violations targeting human rights defenders “are
believed to consist mainly of illegal searches, confiscation of property, anonymous and
threatening telephone calls, surveillance by unidentified individuals, the cutting of phone
lines, arbitrary detention, confiscation of passports, legal proceedings, physical violence,
defamation in the media, and other acts which might constitute a pattern of intimidation
against human rights defenders.” The Speciad Representative noted that  “ according to the
information received, a significant portion of those acts of harassment and intimidation have
been marked by impunity as, even in the rare instances where incidents have been
investigated by the judicial authorities, those responsible have not been brought to justice.” **

The Tunisian authorities have adso obstructed the work of international human rights
organizations. Representatives of Amnesty International and the Fédération Internationale
des Droits de I'Homme (FIDH) - International Human Rights Federation — were prevented
from visiting the country between 1994 and 2000. The Internationa Commission of Jurists
(ICJ) was dso repeatedly denied access to the country.

In September 2001, two Amnesty International delegates, in Tunis for meetings with
officiads and to observe appeal hearings in the ases of human rights defender, Dr Moncef
Mazouki, and trade unionist, Lotfi Idoudi, were assaulted by members of the security forces™
Less than 48 hours after their arrival, they were stopped at night by the uniformed traffic
police, forced into an unmarked car by plain clothes officers one of whom claimed to belong
to the ‘political police’ (‘police politique’). They were driven to adark street where they were
assaulted and robbed. Some of their property, but not their documents, was later returned by
the authorities. In a subsequent meeting with the delegates, the Human Rights Minister,
Slaheddine Maaoui,™ justified the incident by referring to increased security measures needed
in the aftermath of the 11 September attacks in the USA. No investigation is known to have
been conducted into the matter. Individuals due to meet the delegates were threatened; at least
one recelved a death threat. This incident was perceived as a message sent to human rights
defenders that nobody was protected against intimidation by the authorities. Since then the
campaign to silence and intimidate human rights defenders in the country has continued.

During a vigit in September and October 2002 in which they met government officials and
conducted research Amnesty International celegates were under constant police surveillance.
Several human rights defenders they met, including lawyers, as well as victims or their
relatives were subsequently harassed by the security forces.

12 Concluding Observations of the Human Rights Committee: Tunisia, 10/11/94, CCPR/C/79/Add. 43.
Para. 14.

13 Report submitted by Ms. Hina Jilani, Special Representative of Secretary General on human rights
defenders, pursuant to the Commission on Human Rights resolution 2000/61, 27 February 2002,
E/CN.4/2002/106, para.363.

14 See Amnesty International news releases, Tunisia: Police assault on Amnesty International’s trial
observers, 29 September 2001 (Al Index MDE 30/026/2001); Tunisia: Assault on Amnesty
International’ s delegates only strengthens resolve to assist human rights defenders, 5 October 2001 (Al
Index MDE 30/028/2001).

15 At the time of writing Slaheddine Maaoui is no longer Minister and the Ministry of Human Rights
merged in September 2002 with the Ministry of Justice to become the Ministry of Justice and Human
Rights.
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Unfair political trials

At all stages of crimina proceedings, guarantees for fair trial under Tunisian and international
law are disregarded: at the time of arrest; during pre-trial detention; and when the case comes
to court. For many years, Amnesty International has documented a pattern of executive
interference in the administration of justice. Numerous political trids, many of them
monitored by Tunisian or international human rights organizations, failed to comply with
international standards for fair trial as defined by the ICCPR.

Arbitrary arrest and incommunicado detention

Some lega reforms have made positive steps towards compliance with international human
rights standards for arrest and detention. The Penal Procedure Code (Article 13 bis) was
amended to reduce the maximum period that a suspect can ke held in police detention (garde
a vue) without access to their lawyer and family — in 1987 to 10 days and in 1999 to six
days.*® The 1999 amendment allows detention by the police for three days and one extension
of that period for a further three days on the written authority of the state prosecutor
(Procureur de la République). The police have to inform the detainee of his or her rights, in
particular of the right to medical examination, and to inform a relative chosen by the detainee
of the detention.

However, the protection offered to the detainee remains below that required under
international human rights standards. The Tunisian authorities have failed to implement the
recommendations of the UN Committee against Torture which urged them to ‘reduce the
police custody period to a maximum of 48 hours’.*’

The security forces routinely breach the law. Detailed testimonies attest that they carry out
arbitrary arrests without warrant and falsify dates of arrest in police records. They are
reported to detain suspects beyond the lega maximum period, to deny their rights to medical
examination and fail to inform relatives of their detention. The State Security Department
(idarat amn ad-dawmla) — responsible to the Ministry of the Interior — has consistently broken
the law with impunity.

Salem Zerda, held in prolonged incommunicado detention

On 13 May 2002, Salem Zerda, a Tunisian nationa living abroad since 1991, was forcibly
returned as an illegal immigrant from the USA and arrested on his arriva in Tunis. He was
reportedly detained incommunicado, without access to medical examination and without his
family being informed, for over three weeks by the State Security Department at the Ministry
of the Interior. The State Security Department allegedly falsified his date of arrest changing it
to 2 June on a procés-verbal (police report). On 4 June, he was reportedly questioned without
alawyer by amilitary examining judge and remanded in custody at the 9 avril (9 April) civil
prison t?s await trial apparently on charges of belonging to a “terrorist organization” operating
abroad.

Belgacem Naouar, denied accessto a lawyer for several months

Belgacem Naouar, aged 39 married with four children and the uncle of Nizar Naouar —the
key suspect who reportedly died in the April 2002 truck explosion in Djerba that killed 21
people — was arrested shortly after this incident. He was detained in an unknown location for
several weeks and denied access to a lawyer for severa months. When the head of the Bar
Council notified in June 2002 the examining judge at the First Instance Tribuna in Tunis that
he had been engaged by the family to act for Belgacem Naouar, he was reportedly told that

18 |_aw 87-70 of 26 November 1987; Law 99-90 of 2 August 1999.
17 concluding observations of the Committee against Torture: Tunisia, 19/11/98, A/54/44, para.103 (a).
18 Article 52 bis of the Penal Code and Article 123 of the Military Justice Code (see page 15 below).
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the prisoner had requested two other lawyers to defend him. However, in October 2002, when
contacted by Amnesty International, both lawyers denied being engaged on the case. At the
time of writing, nearly a year after the arrest, it appears that no lawyer had had access to the
file or met the detainee.

These routine practices of denying pre-trial detainees their rights violate not only the
provisions of Tunisian law but aso international human rights standards. The ICCPR states
that: “Everyone has the right to liberty and security of person. No one shall be subjected to
arbitrary arrest or detention” (Article 9). The UN Basic Principles on the Role of Lawyers
cals on governments to “ensure that all persons arrested or detained, with or without
criminal charge, shall have prompt access to a lawyer, and in any case not later than forty-
eight hours fromthe time of arrest or detention” (Principle 7).*°

The UN Special Rapporteur on torture has caled for a tota ban on incommunicado
detention which facilitates torture and ill-trestment: “Incommunicado detention should be
made illegal and persons held incommunicado should be released without delay. Legal
provisions should ensure that detainees be given access to legal counsel within 24 hours of
detention.”®

Torture in detention

For more than a decade, hundreds of detainees have reportedy been tortured, usualy in police
custody. The Penal Code was amended in August 1999 to make torture a crime punishable by
up to eight years' imprisonment. According to Article 101 bis of the Penal Code, “Any public
functionary or similar who, in the exercise of their duties, subjects a person to torture, is
punished by an imprisonment of eight years’ [Amnesty Internationa’s trandation] **.
However, according to testimonies received by Amnesty International, the security forces
continue to use torture in police stations and detention centres, including at the Ministry of the
Interior in Tunis.

Zouheir Yahiaoui was arrested on 4 June 2002
Prisoner of conscience Zouheir | 1N Ben Arous and alegedly tortured by security
Yahiaoui, aged 34, former operator of | Officers a the Ministry of the Interior. He was
the website TUNeZINE and nephew of beaten while suspended from the ceiling by his
Mokhtar Yahiaoui, a judge dismissed | hands which were tied. He was reported not to
after writing an open letter to President | have been examined by a doctor, despite written
Ben Ali in July 2001 (see page 18 below) | requests for medical examination submitted to the
© private state prosecutors of Ben Arous and of Tunis on 5
June by lawyers acting on his behaf. The written
requests were apparently later removed from his court file and the date of his arrest changed
to the evening of 5 June on a procés-verbal. He was subsequently convicted on charges of
“spreading false information” and “misuse of telecommunication lines” and sentenced to two
years and four months imprisonment reduced to two years on appeal in July 2002. The court
failed to order an investigation into the alegations of torture.

A senior Minigtry of the Interior officia told Amnesty Internationa delegates in October
2002 that there were occasional cases of torture in custody but that this was not a deliberate
policy. However, people detained by the security forces, notably the State Security

19 Basic Principles on the Role of Lawyers, adopted by the Eighth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990.
20 Report of the Special Rapporteur on torture, UN Doc. E/CN.4/1995/434, para. 926 (d).

2L Article 101 bis of the the Penal Code, as amended by Law 99-89 of 2 August 1999.



Tunisia: Cycle of injustice 10

Department continue to be at risk of being tortured and alegations of torture fail to be
investigated.

Arbitrary and incommunicado detention of 20 people arrested in Zarziz

Some 20 individuals were arrested at the beginning of February 2003 in the region of Zarziz,
380 kilometres south of Tunis. The arrest was believed to be in connection with accessing
websites maintained by Idamist political groups. They were reportedly transferred to the
Ministry of the Interior in Tunis where they were detained incommunicado by the State
Security Department. Fourteen were released on 25 February.

Six of those arrested, Abderrazag Ben Mohamed Bourguiba, aged 17, Hamza Mahroug,
aged 20, Abdelghaffar Ben Guiza, aged 20, Ridha Ben Haj Brahim, aged 36, Omar Farouq
Ben Mohamed Chelindi, aged 20 and Omar Ben Ali Rached, aged 20, were transferred around
25 February to the Bouchoucha military compound in Tunis, from where they were taken for
further questioning to the Gorjani detention centre in Tunis. A few days later they were
brought before an examining magistrate at the First Instance Tribunal and remanded to the 9
avril prison.

Whilst held a the Ministry of the Interior, the defendants were reportedly kept
incommunicado for more than two weeks. In a possible attempt to conceal the unlawful
detention the security forces allegedly falsified the arrest dates on the police reports.

Abderrazag Ben Mohamed Bourguiba, Hamza Mahroug, Abdelghaffar Ben Guiza and
Omar Ben Ali Rached alleged that they were tortured during the first 10 days of their
detention. They claim to have been beaten on various parts of the body. Hamza Mahroug and
Omar Ben Ali Rached specificaly claim to have been suspended from the celling and beaten
on their arms and legs. Omar Ben Ali Rached was reportedly threatened that his mother and
sister would be brought in, stripped naked and tortured in his presence. Some of the detainees
also alleged having been threatened with electric shocks.

At the Gorjani detention centre, the detainees said they were forced, under the threat of
being sent back to the Ministry of the Interior, to sign police reports with “confessions’ they
had not been alowed to read. Even after their transfer to 9 avril prison, some detainees
aleged that they were beaten by a prison officer, in a possble attempt to extract written
“confessions’ to substantiate the accusations against them.

The defendants were reportedly questioned on charges of belonging to a “crimind
organization” under Articles 131, 132, 133 and 52 his of the Pena Code and other associated
charges. No information is available regarding the name or nature of the organization.

Tunisia is party to the CAT which requires prompt and impartia investigations into al
allegations of torture (Article 12). Although there have been investigations in a few cases of
torture (see the case of Mohamed Ali Mansouri, page 27 below), in hundreds of other cases of
torture in the last decade there have been no investigations and no attempts to bring the
perpetrators to justice.

In most cases, victims of torture, their families or even lawyers are subjected to
intimidation and pressure if they call for an investigation and face obstruction if they attempt
to lodge a complaint. Court officials and police officerstold victims or their lawyers that they
were instructed not to file complaints in specific cases. The CAT states that “Seps shall be
taken to ensure that the complainant and witnesses are protected against all ill-treatment or
intimidation as a consegquence of his complaint or any evidence given” (Article 13).

10
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The Committee against Torture, which monitors adherence to the CAT, stated that it was
“disturbed by the reported widespread practice of torture and other cruel and degrading
treatment perpetrated by security forces and the police [in Tunisig, which, in certain cases,
resulted in death in custody.” In addition, it was “concerned over the pressure and
intimidation used by officials to prevent the victims from lodging complaints.”**

The right to fair trial blatantly violated

The ICCPR upholds the rights of defendants to a “fair and public hearing by a competent,
independent and impartial tribunal established by law” (Article 14). In Tunisia, these rights
are frequently denied during court proceedings. In most instances, the rights of the defence
are disregarded from the beginning of the judicial proceedings; during trials, the defence
counsd and defendants have their rights curtailed and are sometimes even prevented from
addressing the court. “Confessions’ are admitted in evidence without investigation of
alegations that they were extracted under torture. The presumption of innocence is routingly
disregarded: the prosecution fails to produce evidence apart from “confession” statements or
produces insufficient evidence for a safe conviction. There are numerous cases of defendants
being subjected to “double jeopardy” — being put on tria for an offence for which they have
previously been tried.

Rights of defence disregarded

The rights to prepare a defence are routinely disregarded or curtailed a al stages of the
judicia proceedings. Defendants brought before an examining judge are often not informed of
their right to legal counsd. In many instances defence lawyers are not given the minimum
amount of time required for the preparation of a defence and are sometimes denied accessto
their client before the trial. They may be given only limited access to the file or key
documents may be missing. Lawyers representing political detainees are routinely intimidated
and harassed, in violation of international standards upholding their right to be free from
improper interference in the exercise of their professiona duties.”

The Tunisian authorities attempt to restrict the activities of the growing number of lawyers
acting for the defence in political cases or in crimina cases where there is a human rights
concern. Such lawyers are subjected to police surveillance and in some cases arbitrarily
arrested or ill-treated by members of the security forces. Their offices may be ransacked at
night, sometimes after warnings by the security forces. Such incidents are not fully
investigated.

The clients of human rights lawyers are regularly harassed by the security forces resulting
in aloss of business for the lawyers. The lawyers may have their mail opened and their fax
and phone lines regularly tapped, cut or diverted. Internet access is routinely blocked and
emails addressed to selected email accounts never reach the recipient.

22 Concluding observations of the Committee against Torture: Tunisia, 19/11/98, A/54/44, para. 96.
The Tunisian authorities responded: “The concern raised by the Committee against Torture over the
alleged wide gap between law and practice with regard to the protection of human rights in Tunisia
has no basis in fact” (Concluding observations of the Committee against Torture: Tunisia, 19/11/98,
A/54/44, para. 105).

23 The Human Rights Committee has stated that lawyers “should be able to counsel or represent their
clients in accordance with their established professional standards and judgment without any
restrictions, influences, pressures or undue interference from any quarter” (Human Rights Committee
General Comment 13, para. 9).
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Saida Akremi is a human rights lawyer and member of
human rights organizations such as the newly launched
International Association for the Support of Political
Prisoners (AISPP). Her office is under constant police
surveillance. The security forces regularly question her
clients and reportedly ask them to engage other lawyers.
In June 2002, her office and that of her husband were
ransacked. On 27 July 2001, eyewitnesses said that a
police car had attempted to knock her down during a
demonstration in front of the Manouba prison in Tunis
protesting at the imprisonment of human rights defender
Shem Ben Sedrine. ** She lodged a complaint of
attempted murder but no investigation is known to have
been carried out. On 13 December 2002, in front of her
husband and children, she was forcibly dragged out of her
car outside her office and beaten by members of the
security forces. Having been taken to the Ministry of the
Interior, she was questioned for several hours about her
activities with the AISPP. © Al

During political trials, plain clothes security agents are present in large numbers in the
courtroom, in addition to the uniformed police officers in charge of court security. The
presence of this additional police force is widely perceived as intimidatory and undermines
the impartiality and independence of the court.

During political trias, defence lawyers and defendants are of ten denied the right to address
the court. For example, when the defence lawyers ask for a session to be postponed to give
them time to prepare their case, the court suspends the session; however, instead of ruling on
whether the session is adjourned or not the court occasionaly pronounces a verdict the same
day leaving no opportunity for the lawyers or the defendants to present their case

Thetrial of membersof the Tunisan Workers Communist Party

In February 2002, Hamma Hammami, Abdeljabbar Madouri and Samir Taamallah, members
of the Parti Communiste des Ouvriers Tunisiens (PCOT) - Tunisan Workers Communist
Party, appeared before the First Instance Tribunal in Tunis for retrial after four years of living
in hiding. In July 1999 they had been unfairly tried in their absence, convicted of belonging to

24 After journalist and publisher, Sihem Ben Sedrine, addressed the issue of independence of the
judiciary in a debate on the London-based television channel al-Mustakillah, she was arrested on 26
June 2001 when she returned to Tunisia. Also spokesperson of the CNLT, she had drawn attention to
the uninvestigated death in custody of Abderrahman Jhinnaoui in March 2001 (see page 28). She was
freed on 11 August 2001 after a vigorous solidarity campaign but charges against her including
defamation were not withdrawn. For further information on Sihem Ben Sedrine, see Amnesty
International and other human rights organizations, The continuing deterioration of the human rights
situation in Tunisia, 18 October 2001 (Al Index MDE 30/031/2001).
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an unauthorized organization and sentenced to nine years and three months' imprisonment.”®
On 2 February 2002, before the retria started, dozens of police officers entered the courtroom
and forcefully removed the defendants from the courtroom
without explanation and reportedly without the judge's
permission. When the court convened in the late afternoon, | Hamma Hammami © private
only Hamma Hammami and Samir Taamalah were
brought before the judge. Neither the defendants nor therr lawyers were alowed to address
the court. Within minutes the court confirmed the sentences on the two defendants present
and increased Abdeljabbar Madouri’s sentence by two years for contempt of court.® Ina
press conference held on 7 February, the Minister of Justice, Bechir Takkari, stated that the
trial had been conducted “in line with the rules of the criminal procedures code”. He justified
the heavy police presence at the court and was reported to have said that “justice cannot be
done in the context of insecurity for the public and the accused.”?’

Evidence elicited under torture

In scores of cases, courts have failed to investigate allegations of torture and have convicted
defendants on the basis of statements allegedly obtained under torture. International human
rights standards require that statements made as a result of torture
Lotfi Ferhat © private must not be used in any proceedings except those brought against
an aleged perpetrator of torture®®

Lotfi Ferhat is a prisoner of conscience imprisoned after an unfair military trial. Having
lived in France since 1990, Lotfi Ferhat had regularly visited Tunisia. On 2 August 2000, he
was arrested at La Goulette harbour in the suburbs of Tunis, and detained at the Ministry of
the Interior until 15 August. His family, including his wife who had travelled to Tunisia with
him, were not informed of his whereabouts. He was reported
to have been suspended by the feet on a pulley and to having
his head plunged into a bucket of dirty water, a form of
torture known as the bafio. He was besaten, made to stay in
contorted positions for extended periods and told that his
wife would be arrested and tortured, he said. He added that
he was forced under duress to sign “confessions’ admitting membership of a secret group
linked to Ennahda and to receiving military training in Afghanistan. On 31 January 2001 a
military court in Tunis convicted him and 11 others tried in absentia, of “terrorist” activities
and membership of a “terrorist” organization operating abroad.® It appears that the court
based its decision primarily on the bass of the statements alegedly extracted under duress.
The court refused to take into consideration the fact that Lotfi Ferhat retracted his
“confessions’ and the court failed to investigate his torture allegations. He was sentenced to
seven years imprisonment and five years administrative control. The sentence was
confirmed by the Court of Cassation on 30 May 2001.

Syrine (on left) and Yassine,
Lotfi Ferhat's children,
waiting for their father’s
release © private

25 See Amnesty International with Human Rights Watch and Observatory for the Protection of Human
Rights Defenders, The administration of justice in Tunisia: Torture, trumped-up charges and a tainted
trial, March 2000 (Al Index: MDE 30/004 /2000).
%6 See Amnesty International news release, Tunisia: Prisoners of conscience should be released
immediately, 4 February 2002 (Al Index: MDE 30/005/2002).
27 source: Minister defendstrial, arrest of Tunisian opposition leader. AFP, 7 February 2002.
2 The CAT states: “Each State Party shall ensure that any statement which is established to have been
made as a result of torture shall not be invoked as evidence in any proceedings, except against a
E)erson accused of torture as evidence that the statement was made” (Article 15).

® Under Article 52 bis of the Penal Code and Article 123 of the Military Justice Code respectively (see
page 15 below).
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Double jeopardy

In several cases, individuals have been charged and sentenced for activities for which they
have previoudy been tried, convicted and sentenced. This is explicitly prohibited by the
ICCPR: “No one shall beliable to be tried or punished again for an offence for which he has
already been finally convicted or acquitted in accordance with the law and penal procedure
of each country” (Article 14).

Abdallah Drissa a 50-year-old teacher and father of three children, was sentenced to a
total of more than 20 years imprisonment after being convicted twice for membership of
Ennahda. In January 1996 he was sentenced to 17 years and six months imprisonment on
charges of belonging to a “criminal organization”*°. While in prison, he learned that he had
been sentenced to a further five years' imprisonment after being tried in his absence by the
same court on the same charges. He lodged an objection (opposition) but in September 2001
the court declared it was not competent to rule on the case and referred it to a court in Bizerte,
northern Tunisia, which imposed an additional three-year prison sentence in December 2001.
On 27 September 2002, when Amnesty International delegates attempted to present
themselves to the president of the court in Bizerte to observe the court’s ruling on an
objection by the defendant, the case was adjourned. On 3 November 2002 the goped court in
Bizerte confirmed the sentence of three years imprisonment on charges of belonging to a
“criminal organization”.

Civilians tried before military courts

The State Security Court Cour de Sireté de I’ Etat) was abolished by Act 87-79 of 29
December 1987. It had conducted unfair political trials under the government of President
Bourguiba.®* This welcome move was followed, however, by increasing res