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UNITED STATES OF AMERICA
Old habits die hard: The death penalty in Oklahoma

Introduction - Clinging to the wreckage of a broken system

“Oklahoma is the 20th century success story. No other state went from frontier to the
moder n era so quickly, or with such energy... Our legacy will be alegacy of progress and
hope. Each of us here, mothers and fathers, leaders and stakeholders, all will be judged
by what we do to make this a better place.” Governor Frank Keating, inaugural address, 11
January 1999

One of the 20" century’ s success stories was the progress made towards ridding the world of
the death penalty. In this regard, Governor Frank Keating'sclaim of modernity for Oklahoma
does not bear scrutiny. By 1907, when Oklahoma became the 46™" state of the United States
of America, five countries had abolished the death penalty.! Today the globa human rights
landscape has been transformed, with 108 countries abolitionist in law or practice. Yet asthis
ligt has steadily lengthened over the past two decades, the US execution rate has accel erated.
Among the USA’ s 38 death penalty states, Oklahoma’ s executioners are becoming among the
most active in the country.

Oklahoma's current death penalty law came into force in 1977, the same year that the
United Nations General Assembly adopted a resolution which stated that “the main objective to
be pursued in the field of capita punishment is that of progressively restricting the number of
offences for which the death penalty may beimposed with aview to the desirability of abolishing
this punishment.”? Oklahoma has clearly failed to work towards that god in the intervening 24
years. Whileit ranks 27" among the 50 US states in terms of population size, it lieseighthinthe
number of death sentences passed between 1973 and 1999. This was the highest per capita
death sentencing ratein the country. Oklahoma also shares the highest rate of death sentences
per murder in the USA (see appendix).

Oklahoma's determined commitment to capita punishment has shown little sign of
softening over the decades. Perhaps one illustration of this is the case of Michagl Bascum
Sdlsor. Hewas sentenced to death in 1976 under Oklahoma s 1973 capital statute, which made
the death penalty mandatory for anyone convicted of capital murder. Such lawswere declared
invaid by the US Supreme Court in 1976, and Michael Selsor’s death sentence was changed
to lifeimprisonment. He had served 20 years of this sentence when afedera court overturned
his conviction in 1996 on the grounds of ineffective defence representation at the original trial.
Tulsa County announced its intention to seek the death penalty again, and the courts ruled that
it could do so even though the crime was committed when there was no vaid capital statute in

1 Venezuela (1863); San Marino (1865); Costa Rica (1877); Ecuador (1906); Uruguay (1907).
2 Resolution 32/61, adopted on 8 December 1977.
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2 Old habits die hard: The death penalty in Oklahoma

effect. Michael Selsor was sentenced to death at hisretria in 1998, 23 years after the murder
was committed on 15 September 1975. Aged 20 then, he is now 46.

Oklahoma carried out its first execution of the “modern” era in 1990, 24 years after
James French became the last prisoner to be put to death under the state's previous death
pendty laws. The letha injection of Charles Coleman on 10 September 1990 led at least one
person to recognize the crud futility of executions. Greg Wilhoit wasin acell ashort distance
from the execution chamber where Coleman was put to death. Wilhoit recently recalled how
he had “redlized that the sun was not going to shine any brighter and the world was not a safer
place just because Chuck had been put down”.®  Greg Wilhoit can aso testify to another fatal
flaw of the death penalty, namely the risk of irreversible error. He was released in 1993 after
being found innocent of the crime for which he had been dispatched to death row in 1987. In
June 2000, his sister wrote: “Greg lost eight years of his life, five of them spent on death row,
logt his hedlth, logt his livelihood, and worst of al missed watching his two daughters grow up
and participate in their lives. No one apologized and he was not given one penny in
compensation” .

A decade since Charles Coleman was put to death, Oklahoma is executing in greater
numbers than at any time for the past 70 years and, in relation to its population, it is becoming
aworld leader in executions.®

| Oklahoma has executed more prisonersin the past two yearsthanit did in thefinal two decades

of executions (1946-1966) carried out under its earlier death penalty laws. It executed more
prisonersin 2000 than it had in any year since 1933. Itislikely to exceed thistotal in 2001,

| Inthefirst 10 weeks of 2001, Oklahoma executed more prisoners thanit didinthelast 10 years
of executions prior to 1966;

| Between January 1998 and March 2001, Oklahoma executed at the highest per capita rate of
execution in the country;

3 Exonerated man backs moratorium. TulsaWorld, 21 January 2001.
4 Edmond Sun, Letter to the Editor, 28 June 2000.

5 At the same time, Oklahomaincarcerates people at the third highest rate of the 50 US states. As of
30 June 2000, the national average rate of incarceration (state and federal prisoners sentenced to more than one
year) was 481 per 100,000 residents (up from 292 in 1990). At 681 per 100,000, Oklahoma was behind
Louisiana (793) and Texas (779). Prison and jail inmates at midyear 2000. Bureau of Justice Statistics, March
2001.

Al Index: AMR 51/055/2001 Amnesty International April 2001



Old habits die hard: The death penalty in Oklahoma

| Oklahomaiscurrently executing at a higher per capitarate than, for example, China, Iran, and the
Democratic Republic of Congo, three of the world’ s leading users of the death penalty

I nresponseto recent appealsfor clemency in
Oklahoman capital cases, Governor Keating's office
has issued a standard reply which points out that
executions are only carried out for asmall percentage
of crimes and many death sentences are overturned
on gppeal. Thisistrue. Although Oklahoma resorts
to frequent use of the death penalty compared to
other US states and a mgjority of countries, only a
gndl number of those convicted of murder in
Oklahoma, as esewhere in the USA, ultimately face
the death penalty.

Between 1973 and 1999, the more than 6,500
murders committed in Oklahomaresulted in 294 death
sentences. By 31 March 2001, 40 prisoners had
been executed and around another 130 remained on
death row. Does this mean that Oklahoma is
successfully winnowing out thosemost “ deserving” of
execution? The evidence suggests otherwise; that,
as elsewhere in the USA, capital justice is a lethal
lottery. Questions of actual innocence, arbitrariness,
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discrimination, lega incompetence and officiad misconduct continue to characterize this crue,

inhuman and degrading punishment.

The question as to whether Oklahoma is reserving the ultimate punishment for the

“worst of the worst” is particularly pertinent given that among the condemned have been, and
continue to be, child offenders (defendants who were under 18 years old at the time of the
crime) and the mentally impaired. Assuch, the state authorities are not only contradicting world
trends in their relentless resort to the death pendlty, but are violating international human rights
standards as well.

As elsewhere in the USA, underresourced or inexperienced defence lawyers have
faced prosecutors prepared to push the boundaries of professional conduct in their pursuit of

® If Oklahoma executes 10 peoplein ayear, this represents a per capita rate of one execution per
345,000 of population. Taking current approximate execution levels in the three named countries — Democratic
Republic of Congo: if 100 executionsin ayear = one execution per 491,000 of population); Iran (if 120
executionsin ayear = onein 547,000). China (if 2,000 reported executionsin ayear (based on incomplete
records) = one execution per 628,000 of population).
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4 Old habits die hard: The death penalty in Oklahoma

capital convictions and death sentences. This has contributed to a high error rate in capital
cases, greatly increasing the aready immense costs of enforcing the death pendty. In other
words, Oklahoma, the 44™" poorest state in the USA 7, continues to use a punishment with huge
financial and human costs, for no measurable societal benefit.

I'n June 2000, the findings of a substantia long-term study into the US death pendty
were released. The report concluded that capital sentencing is* persistently and systematically
fraught with error”. The most common errors, the study found, are the result of “egregioudy
incompetent defense lawyers who didn’t even look for - and demonstrably missed - important
evidence that the defendant was innocent or did not deserve to die” and “police or prosecutors
who did discover that kind of evidence but suppressed it, again keeping it fromthejury.”® The
study, which covered the period 1973-1995, reveal ed that appeal courts had found serious errors
—those requiring ajudicia remedy — in an average of 68 per cent of cases across the country
asawhole. In Oklahoma, thisfigure was 75 per cent.  Asthe study pointed out, “[t]hismuch
error, and the time needed to cure it, impose terrible costs on taxpayers, victims' families, the
judicid system, and the wrongly condemned”. The study also expressed “grave doubt” as to
whether the courts catch all such errors.

Oklahoma, till clinging to the wreckage of this broken system, lies behind only Florida
and lllinois in the number of people it has sentenced to death who were later released from
death row after they were found to be innocent. Governor Ryan of Illinois responded to his
state’ s “shameful” record of wrongful convictionsin capital cases by imposing a moratorium on
executions on 31 January 2000. His courageous decision has led to increasing cdlls for other
states to follow his example. Among these voices are those of many religious leaders; for
example, on 15 February 2001, 14 religious leaders from a dozen different denominations and
faiths held a news conference to support a moratorium in Oklahoma.® Governor Keating and
the state legidature have so far resisted their calls for a moratorium.

On 3 February 1999, Pope John Paul 11 challenged the USA to reject the death penalty
on the eve of Oklahoma skilling of Sean Sellersfor crimes he committed when hewas 16 years
old —the first such execution in the USA for four decades. Governor Keating responded that
the Pope was “wrong” and that Catholic theology supported capital punishment. The
Archbishop of Oklahoma City, Eusebius Beltran, denounced the governor’s response. In an

7 Per capita personal income. Bureau of Economic Analysis, US Department of Commerce, 1999.

8 A broken system: Error ratesin capital cases, 1973-1995, James S. Liebman, Jeffrey Fagan and
Vaerie West. ColumbiaLaw School, New Y ork.

% One exception are the Southern Baptists, whose |eadership continues to profess that the Bible
supports the death penalty. It isthe largest single religious denomination in Oklahoma.
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Old habits die hard: The death penalty in Oklahoma 5

open letter in December 2000, the Catholic Bishop of Tulsa, Edward Slattery, urged Governor
Keating to support a five-year moratorium on executions in Oklahoma. The Governor
responded: “I will continue to do my duty as governor and, lacking any evidence that
Oklahoma s capita punishment statutes are applied unfairly in any way, | will not seek or order
amoratoriumonjustice.”'° |n January 2001 he described the death penaty as“a statement of
moral outrage and justice sought and received” ! “Maybe s0”, said one commentator in Time
magazine after the execution of Wanda Jean Allen on 11 January, “But having executed a
woman of margina intelligence who had shamefully cut-rate tria representation, Bible-belt
Oklahomais no halier. It isno safer. It isno more civil.”1?

The death pendty imitates what it seeksto condemn. When Sean Sdllers' final appeal
was rejected in 1998, Oklahoma s Attorney General, Drew Edmondson, issued a press release
to announce that he would immediately be seeking an execution date. Hereiterated the state’s
reason for pursuing the killing: “ Sean Sellers committed three coldly calculated murders...” In
a grotesque juxtaposition, directly under these words in the news release was the heading
“Execution Schedule”, followed by the names of three men - Tuan Nguyen, John Wayne Duvall
and John Walter Castro - and the exact times, to the minute, of their planned lethd injection by
the Oklahoma authorities. All three were executed as scheduled.

Robert Brecheen was put to death in Oklahomain 1995. At histria the prosecutor had
argued to the jurors. “Murder is the coldest word... It's cold. Y ou think about the word and it
will run down your spine, because what it’ stalking about isthe deliberate intention of one human
being to take from another the most precious thing they have, and that’ stheir human life... How
much colder and harder can a human being get, to go in there with the intention of taking a
human life... thinking about it, to plan it out, to walk up there and do it?” The prosecutor’s
statement would have rung at least as true if he had substituted the word “execution” for
“murder”.

A year before Brecheen's execution, a federal judge dissented againgt his death
sentence because the sheer weight of mitigating testimony which the defence lawyer could have
presented to the jury, but did not, |eft “the distinct impression that [Brecheen’s| conduct on the
night of the murder was aberrational”.’*  The same cannot be said about Oklahoma's
behaviour. After 25 executionsin as many months since January 1999, it is clearly an habitua
killer.

10 Black leaders call for clemency. The Oklahoman, 11 December 2000.
11 Keating reiterates support for death penalty. TulsaWorld, 8 January 2001.

12 A raceto the death. Time, 24 January 2001.
13 Brecheen v Reynolds, US Court of Appeals, 10" Circuit (October 1994). Judge Ebel, dissenting.

Amnesty International April 2001 Al Index: AMR 51/055/2001



6 Old habits die hard: The death penalty in Oklahoma

Whichisthe more coldly caculated killing, the state’ s or the defendant’s? The French
writer Albert Camus suggested that for there to be equivalence, the death penaty would have
to punish a crimina who had warned his victims of the date at which he would kill them and
who, from that moment onward, had confined them at his mercy for months. “ Such a monster
is not encountered in private life’, Camus contended.’*  In Oklahoma's case, the state
compounds the cruelty by warehousing its male death row population for yearsin the notorious
H-Unit of the State Penitentiary, in conditionswhich violate the internationa prohibition on crud,
inhuman and degrading treatment.

The state may respond that it is engaged in preventing future murders, or that it is
helping relatives of what isinevitably atiny percentage of Oklahoma s murder victimsto come
to terms with their grief. There are no good grounds to support either contention, and in fact
there is evidence that this state-sanctioned killing may actualy achieve the opposite. What is
certain is that the government is participating in a culture of violence and in the process is
creating more grieving relatives, namely the family of the condemned prisoner.

In his open |etter to Governor Keating, Bishop Sattery spoke of the need to addressthe
needs of the families of murder victims, but wrote: “Is duplicating the crimind’s act, that is,
taking another’s life, the solution which builds a society and honors the loved one's memory?
| ask you, Governor Keating and the people of Oklahoma, to ponder these questions... Capital
punishment places the whole society in the position of life-taker. It makesal of usresponsible
for the death of another. It leaves no room for hope, healing or reconciliation. Itis, at best, a
desperate human solution which criesout for reform.”  The death penalty isan old habit dressed
up asalegitimate responseto violent crime. Itisanillusory solution to an urgent social problem,
and in the end represents little more than a failure of political vison. Itisawholly destructive
exercise, a symptom of violence rather than an answer to it.

Governor Keating claims that no US state went from frontier to the modern era as
quickly as Oklahoma. One of the ways Oklahoma “modernized” was to put its electric chair
into storage and switch to letha injection, thefirst jurisdiction in the world to adopt this execution
method.*® Astwo US commentators recently wrote: “ Americaappearsto be constantly looking
for ever more efficient waysto kill people... Will executions continue to evolvein more paatable
and ‘modern’ ways, ever more distant from the executioner? Or will we give up the quest for

14 Reflections on the guillotine, Albert Camus, 1957.

15 Oklahoma adopted its lethal injection legisiation on 11 May 1977, the day before Texas. Oklahoma
authorizes electrocution if lethal injection is ever held to be unconstitutional, and firing squad if both lethal
injection and electrocution are held unconstitutional. Source: Capital punishment 1999. Bureau of Justice
Statistics, December 2000.
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Old habits die hard: The death penalty in Oklahoma 7

the perfect method, recognizing that the strongest testimony to how little we have evolved since
frontier days isthe fact that we till do it at all 7’16

As in his 1999 inaugura statement, Governor Keating made “legacy” a theme of his
2001 Sate of the State address. “Every one of us should seek this year to make some
substantial commitment to the good of our state.” Amnesty Internationa urges him and the
Oklahoma legidature to make their legacy a moratorium on executions, as afirst step towards
abolishing the desth penalty for the good of their state and the country as awhole.

Thedieis cast: Choosing the “worst of the wor st”

“This system for deter mining who should be punished by death is confusing and difficult
to apply... This Court is often faced with the arduoustask of parsing through the facts of
some horrible, tragic crime to determine whether the defendant should be eligible for the
death penalty and ultimately selected to die.” Oklahoma Court of Crimina Appeast’

After the US Supreme Court halted executions in 1972 because of the arbitrary way in which
the death pendty was being administered, a number of states, including Oklahoma, moved
quickly to rewrite their capital statutesin order to meet the Supreme Court’ s requirements. In
1976, the Court approved the new laws of three states, Texas, Florida and Georgia. Although
varied, the laws shared certain characterigtics, including criteria designed to channel or narrow
sentencing discretion, and provisions for capital trials to be separated into two distinct phases,
one to determine guilt, the second to decide punishment. In the same year, the Court aso
rejected laws that allowed for mandatory death sentencesfor capital crimes, asdid Oklahoma's
capital statute which had been introduced in 1973.

Oklahoma's current death penalty law cameinto forcein 1977 and makes first-degree
murder punishable by the death pendlty if the crime involves one or more of eight aggravating
factors (“aggravators’).'® At the sentencing phase of thetria, thejury will determineif the state

16 \WWho owns death? Capital punishment, the American conscience, and the end of executions. Robert
Jay Lifton and Greg Mitchell. HarperCollins, 2000.

17 Cheney v Sate, 8 December 1995.

18 1. The defendant was previously convicted of afelony involving the use or threat of violence to the
person; 2. The defendant knowingly created a great risk of death to more than one person; 3. The person
committed the murder for remuneration or the promise of remuneration or employed another to commit the
murder for remuneration or the promise of remuneration; 4. The murder was especially heinous, atrocious, or
cruel; 5. The murder was committed for the purpose of avoiding or preventing alawful arrest or prosecution; 6.
The murder was committed by a person while serving a sentence of imprisonment on conviction of afelony; 7.
The existence of a probability that the defendant would commit criminal acts of violence that would constitute a
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8 Old habits die hard: The death penalty in Oklahoma

has proved the existence of the aleged aggravator(s). It will then weigh them against the
mitigating evidence presented by the defence in deciding between life and death.  Some of
Oklahoma's aggravators are narrowly defined, others less so. The latter arguably allow
prosecutors unconstitutionally wide discretion to seek death sentences.’® What is indisputable
isthat in 24 years, the state hasfailed to achieve the progressive narrowing of the death penalty
sought by international standards.  Indeed, its high ratio of death sentences to murders (see
gppendix) suggeststhat Oklahoma prosecutors are stretching their discretionary powers further
than many of their counterparts elsewhere in the country.

“Heinous, atrocious or cruel”

One of Oklahoma's aggravators alows “especialy heinous, atrocious, or cruel” murders to be
punished by execution. That prosecutor and jury can attach this aggravator to akilling that is
less than first-degree capital murder is suggested by the case of Kenneth Hogan. He was
convicted of killing his friend Lisa Stanley during an argument in 1988. The jury found one
aggravating factor —that the “murder was especially heinous, atrocious, or cruel”. Perhapsthis
is not surprising. Lisa Stanley had been stabbed two dozen times; the jury were shown
“gruesome” photographs of the victim; and in arguing for death, the prosecutor suggested it
would be unjust for Hogan to live in prison while his victim “lies cold in her grave’. The
Oklahoma Court of Crimina Appedls upheld the death sentence, but in 1999 the US Court of
Appeds for the 10" Circuit granted Hogan anew trial.?°  Thetria court had refused to let the
jury consider the lesser offence of first-degree manslaughter, and the 10" Circuit noted evidence
that it had been Stanley who had first attacked Hogan with the knife, and that a reasonable jury
could have found that the killing occurred in the heat of passion without him having formed the
intent to cause death.?* The US Supreme Court dismissed the state’ s appeal in October 2000,
and Hogan was transferred to jail pending retrial after 12 years on death row for a crime that
may have warranted a lesser sentence.

continuing threat to society; or 8. The victim of the murder was a peace officer ... or guard of an institution under
the control of the Department of Corrections, and such person was killed while in performance of officia duty.

19« An aggravating circumstance must genuinely narrow the class of persons eligible for the death
penalty and must reasonably justify the imposition of a more severe sentence on the defendant compared to
others found guilty of murder.” Zant v Sephens, US Supreme Court (1983).

2 The US Court of Appeals for the 10" Circuit is the final federal appeal court for Oklahoma cases
before the US Supreme Court. The cases are reviewed by three-judge panels of the 16-member court, unless on
appeal the Court agreesto a hearing before the full court.

2 Hogan v Gibson, 8 December 1999.
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Old habits die hard: The death penalty in Oklahoma 9

Darrell Lynn Thomas was also on Oklahoma' s death row for 12 years before the 10
Circuit ruled that he should have received alife prison term. Again, the sole aggravating factor
aleged by the state in the 1987 murder of Glenda Jane Powell in Creek County wasthat it was
“egpecially heinous, atrocious, or cruel”. The Court of Criminal Appeasupheld Darrell Thomas
death sentence for the murder, saying that while there was “no direct evidence that Powell
suffered before her death, there is certainly circumstantial evidence to support such atheory”.
In July 2000, the 10t Circuit court said that this opinion was based entirely on the lower court’s
assumption that no murderer would continue striking avictim if thefirst blow rendered the victim
unconscious. The federa court said that this was “entirely unreasonable”’, in view of expert
evidence that Powell had been stabbed twice after her death. It said that because the only
aggravator aleged by the state was not supported by the evidence, the death sentence must be
modified to life imprisonment.

As such cases show, selecting who will die for their crimes under this aggravator can
become an exercise in the macabre, as jurors and judges speculate as to how much suffering
was inflicted on a person before they died.

In 1994, Judge Lane of the Oklahoma Court of Criminal Appedls, joined by Judge
Chapel, dissented against the death sentence of Jerald Wayne Harjo, a Native American
convictedof the 1988 murder of 64-year-old Ruth Porter in Seminole County. The dissent wrote
of the inherent problem with the “especially heinous, atrocious, or cruel” aggravator: “All
murder is accomplished by physical abuse of somekind. Almost al personsin apprehension of
death, whether natural, accidental or homicidal, strugglein someway as death overtakesthem...
[T]here exists within this aggravating factor a great potential for abuse. Thisis o, for every
murder is at some level heinous, atrocious or cruel.” The dissent said that the case of Ruth
Porter, “agrandmother awakened and strangled to death...evokes aflood of human emotion”.
However, the dissent continued, when compared to other casesin which serious physical abuse
had been found, the evidence wasinsufficient to support afinding of thisaggravator. The other
three judges disagreed, however, and Jerald Harjo remains on death row.

In 1987, the 10" Circuit Court of Appeas had ruled that the terms “heinous’,
“atrocious’ or “crud” did not alone offer constitutionaly sufficient guidanceto thejury. TheUS
Supreme Court upheld this decision in Maynard v Cartwright in 1988. Oklahoma juries are
now instructed that this aggravator “is directed to those crimes where the death of the victim
was preceded by torture of the victim or serious physical abuse”. However, asJudgeLane's
1994 dissent noted, this additiona definition “will effectively channe jury discretion only if this
Court holds the levee [dam] against the ever present flood of human emotion”.

Amnesty Internationa is concerned that the Court of Criminal Appeals, viathe doctrine
of “harmless error”, continues to allow prosecutors considerable leeway in appedling to the
emotions of the jury. For example, at the 1998 trial of Danny Hooks, the prosecutor took
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10 Old habits die hard: The death penalty in Oklahoma

liberties with the guiding ingtruction on “heinous, atrocious or cruel”. In urging the jury to vote
for death on the basis of this aggravator, he said: “ The definition says that basically there must
be torture or serious abuse. Serious physica abuse. And the smpletest you might apply to this
question is what would you call it if someone did it to you. Or worse, your sister, your mother,
your daughter, your aunt, your niece. |s that torture? Is that serious abuse?’. The Court of
Crimina Appeals said that this* combination of misstated law and encouraging sympathy for the
victimsiserror’. Neverthelessit upheld the death sentence.

Recent cases indicate that the Court of Criminal Appeals, by using criteria such as
“evidence that the victim was aware of the attack is sufficient to show torture’, is alowing a
wide range of murders to fall within the reach of this aggravator. Citing these examples, the
10" Circuit issued a warning to the state in February 2001: “Recent Oklahoma cases...have
begun to blur the common understanding of the requisite torture and conscious serious physical
suffering, more and more often finding the existence of these elementsin almost every murder...
There is certainly a concern that Oklahoma's interpretation of its narrowing language could
again render this aggravating factor unconstitutional” .22

“ Continuing threat”

Before the Maynard decision meant that jurors were given some guidance as to the definition
of “heinous, atrocious or crud”, the latter was reportedly the aggravator most often aleged by
the state in its pursuit of execution. SinceMaynard, it seemsthat another aggravator may have
taken its place as a potentia catch-all: “ The existence of a probability that the defendant would
commit criminal acts of violence that would congtitute a continuing threat to society”.

In 1995, a federa judge, having reviewed Oklahoma capital cases, noted the absence
of guidance as to “what particular evidence might support the continuing threat aggravating
circumstance or what factors ajury must find before it may be determined that a defendant will
be a continuing threat to society.” The judge found that the state's failure to clarify the
aggravator and instruct jurors accordingly had rendered the aggravator unconstitutionaly
vague.®* However, the 10" Circuit court rejected his ruling, and Oklahoma juries remain in the

22 Romano v Gibson, US Court of Appeals, 10" Circuit, 13 February 2001.
2 Williamson v Reynolds. US District Court for the Eastern District of Oklahoma, 19 September 1995.
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Old habits die hard: The death penalty in Oklahoma 11

dark, with no instruction or definition to help them decide if a case warrants this aggravator.2*

In many cases, jurors may view the defendant as a future danger based solely on the
offence of which they have just found him or her guilty. Research indicates that perceived
“future dangerousness’ isafactor that is highly aggravating in the minds of capita jurors, even
if the defendant does not have a history of violent crime.?

In some cases, prosecutors may attempt to generate fear of a defendant’s future
dangerousness by using the potentialy mitigating evidence of menta impairment to support the
future-threat aggravator. For example, at the trial of Mark Johnson in 1993, the defence
presented evidence that the defendant had borderline mental retardation. In arguing for adeath
sentence on the grounds that the murder was heinous and Johnson was afuture thresat, the Love
County prosecutor told the jury that Johnson’s brain damage and acoholism were “redlly things
that count against the defendant in thiscase’. Johnson remains on death row. Stephen Wood
was executed in 1998 after giving up his appeals. At his 1995 tria, the prosecutor argued to
the jury that it should consider the defendant’s schizophrenia and brain damage as an
aggravating factor because it would aways render him liable to commit future acts of violence.

At the 1998 Comanche County trial of Jervaughn Miller, the mother and sister of the
murder victim presented “victim impact” testimony, including their opinion that the desth penalty
was the appropriate punishment.  The prosecutor then dicited further, non-expert, testimony
from them, apparently to bolster the future-threat aggravator. He asked the mother and sister
in front of the jury why they thought Miller should be executed rather than receive a life
sentence, with or without parole. The sister replied that “one day he could be living out in the
streets. Somebody could cut him off in traffic, and there istheir life or their children’slife. Or
eveninjal he could kill more people.” The mother replied: “He's a menace and a threat to
everyone in society... | just don’t think there is much hope for his rehabilitation.” The jury
sentenced Miller to death.

The future-threat aggravator has been attached to defendants who were later shown
to be innocent. Ronad Williamson, a mentaly ill man released in 1999, spent nine years on
Oklahoma's death row for a crime he did not commit. Yet at histria the jury decided he was
afuturethreat to society and voted for hisexecution. The same happened at thetrial of Adolph

24 «The fact that Oklahoma chooses to grant a sentencing jury wide discretion to make a predictive
judgment about a defendant's probable future conduct does not render the sentencing scheme in generd, or the
continuing threat factor in particular, unconstitutional. Although this predictive judgment is not susceptible of
“mathematical precision”, we do not believe it is so vague as to create an unacceptable risk of randomness.”
Nguyen v Reynolds, 10t Circuit Court of Appeals, 1997.

% Stephen P. Garvey, Aggravation and Mitigation in Capital Cases: What do Jurors Think?, 98 Colum.
L. Rev. 1538, 1563 (1998).
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Munson. He was acquitted at a retrial in 1995, granted after it emerged that the state had
withheld evidence of his innocence at the original proceedings. Ironicaly, in both the
Williamson and Munson cases, the original tria juries had also found another aggravating factor
that made the defendants eligible for the death penalty, namely that they had committed the
murder in order to avoid arrest and prosecution.

“Murder to avoid arrest”

The murder-to-avoid-arrest aggravator seeks to describe the intent of the alleged offender at
the time the murder was committed. Y et defendants have been sentenced to death whose
premeditation in the crime was in doubt. This aggravator was the only one that Sequoyah
County alleged against James Childress, who was sentenced to death in 1997 for the murder of
rancher Jason Wilson, who had caught the 21-year-old Childress stealing one of his cattle.
Childress said Wilson chased him for two to three hundred metres across the pasture. When
Childress redlised he could not outrun his pursuer, he said he told Wilson to stop and let him go,
but that Wilson kept coming, saying he was going to “beat me to death”. Childress, who isa
haemophiliac, said he shot Wilson out of fear of the much larger man— Childressis52" (1.57m)
and 125 pounds, compared to Wilson who was 64" (1.93m) and 295 pounds.  During
ddiberations, the jurors sent anote to the judge asking if they could consider averdict of second-
degree murder or mandaughter, but were told they could not.  In 2000, the state Court of
Crimina Appeals granted Childressanew tria, saying that the jury should have been given such
achoice. The prosecution said that it would seek another death sentence at the retria, which
was pending at the time of writing.

The same aggravator was the only one alleged by the state against Scott Carpenter,
when it pursued his execution for the murder of AJKelley in Mclntosh County in 1994. The
19-year-old Native American confessed to having stabbed Kelley, telling police that he did not
know why he had doneit. Carpenter pleaded no contest to the murder. At his sentencing, an
expert witness testified about head injuries that Carpenter had suffered, and speculated that he
may have had aseizure a thetime of thekilling.2 Numerous witnesses described the defendant
as quiet, respectful, cooperative, non-violent and a good student. He had no prior arrests or
convictions. Nevertheless, the judge sentenced Carpenter to death.  The Court of Crimina
Appedals said that it was “significant” that murder-to-avoid-arrest was the sole aggravator, but
rejected the claim that there was not enough evidence to support it.  Scott Carpenter dropped
his appeals and, on 8 May 1997, became the youngest person to be put to death in the USA

% Carpenter suffered a head injury when he was six, when struck by anail in the right temporal lobe.
He suffered four other severe head injuries, the last of which occurred two months before the murder.
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since executions resumed in 1977.2” Hewas 22. In anote givento AJKelley'srdatives just
before he died, he expressed his remorse and wrote: “1 truly wish | could give an answer to the
question of why this crime happened, but | have no answer. | have no answer for myself. This
more than anything has troubled me through all my waking hours.”?® Carpenter’s consistent
inability to explain the murder suggests that he had never formed the intent in the crime
necessary to justify the aggravator that the state used to facilitate its own premeditated killing.

Aggravated murder: A matter of opinion

Deciding whether amurder is “aggravated” and therefore deserving of the death penalty is not
an exact science. Different juries will reach different conclusions even on the same crime,
thereby injecting an inevitable inconsistency into the capital selection process.  Such
inconsistency will not necessarily be remedied on appedl.

William Raymond Mayes has spent over 10 years on death row in Oklahoma for the
murder of Phillip Trammell in1987. At his 1990 trid, thejury found asingle aggravating factor,
namely that the murder was “especialy heinous, atrociousor cruel”.  Without this aggravator,
Mayes could not have been sentenced to death. His co-defendant, Margaret Trammell, was
tried separately for the murder. Her jury decided that the murder was not “especially heinous,
atrocious or cruel” and she was sentenced to life imprisonment.

The same phenomenon is evident in the case of Maximo Lee Salazar, a Native
American who was 19 years old at the time of the crime for which he is now on Oklahoma's
death row. He was sentenced to death in 1988 for stabbing nine-year-old Jennifer Prill to
death when she awoke during a burglary of the Prill home in Comanche County in 1987. The
jury found three aggravating factors, namely that the defendant knowingly created a great risk
of death to more than one person; that the murder was committed to avoid arrest or prosecution;
and that he was a continuing threat to society. The death sentence was overturned on apped
in 1993 because the jury had not been properly advised of its sentencing options.

At the resentencing in 1994, a different jury found only one of the three aggravating
factors alleged by the state, namely that Salazar had created a great risk of death to more than
one person. Although theintruder had no contact with anyone elsein the house, the state argued
that other people were in the home at the time and speculated that their lives would have been
at risk if they had woken up and come to the child’'s room. In 1996, the death sentence was
again overturned — on the grounds that the evidence was insufficient to support this contention.

27 A minute after the injection began, he started gasping and shaking. He convulsed, his body arching
upwards, and he gasped for air for the next three minutes. A doctor pronounced him dead seven minutes | ater.

2 Execution of killer a quiet one. TulsaWorld, 9 May 1997.
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Sadlazar’ s third sentencing again resulted in a death sentence. Thistime, thejury found
two aggravating factors — the murder was committed to avoid arrest, and the defendant
represented a continuing threat — both of which the second jury had rgjected. In 1998, the
Court of Criminal Appeals upheld this death sentence. It rgjected the claim that Salazar’'s
sentence should be overturned on the grounds of his aleged mental retardation.

The Childress, Carpenter and Salazar casesall suggest the potentia existence of another
aggravator, not legally provided for but present nonetheless —namely the identity of the victim,
or the extent to which surviving relatives campaign for execution.  In al three cases, family
members have caled for execution ether inside or outsde the courtroom, including in victim
impact testimony presented to the jury.?® Amnesty | nternational isconcerned that such testimony
can act as a“ superaggravator” and is a potential source of arbitrariness (see page 81).

In the Salazar case, the fact that the victim in this crime was a young child may aso
have been an additional unstated aggravating factor. Research indicates that a mgjority of
capita jurors are far more likely to impose a death sentence if the murder victim is a child.3°
The fact that people accused of crimes against children are likely to receive particularly harsh
punishment is suggested by the case of Timothy Edward Durham, sentenced to 3,120 yearsin
prison in 1993 for the rape of an 11-year-old girl in Tulsa County in 1991. Hewasreleased in
1997 after DNA evidence showed that he had not committed the crime.3!

Meanwhile, as Oklahoma attempts to select the “worst of the worst” crimes and
offendersfor the death penalty, the international community continuesto turn away from judicial
killing, even for the worst crimes. In 1998, the UN adopted the Statute for a permanent
International Criminal Court. The Court will try what are considered to be humanity’s most
serious crimes — genocide, other crimes against humanity and war crimes.  The maximum
penalty that it will be able to imposeis life imprisonment, subject to review after 25 years.

2 For example, Jennifer Prill’s parents told the jury at the sentencing phase of Maximo Salazar'strial:
“1 feel we should carry on with the death sentence” and “| don’t see that there's any other fitting end than death,
the death sentence. The death sentence without benefit of judge and jury was what he gave freely to my child. |
do not see that he can take from her and be entitled to keep his own.”

%0 Stephen P. Garvey, Aggravation and Mitigation in Capital Cases: What do Jurors Think?, 98 Colum.
L. Rev. 1538, 1563 (1998). Over 60 per cent of the capital jurors surveyed said that they would be more likely
to vote for a death sentence if the victim was a child.

81 |n 1998, Timothy Durham was awarded $50,000 for severe beatings he had received in Tulsa County
jail in 1991 and 1994 at the hands of other inmates. Jail authorities had allegedly twice moved him from a two-
man cell to one with as many as a dozen violent offenders.
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A lethal lottery - The impossibility of consistency in sentencing

“[W]hile much has been said about the complexity of the Internal Revenue Code, our
death penalty lawisequally complex, tediousand full of “ loopholes” and*“ technicalities” .
Oklahoma Court of Crimina Appeds®?

When Chief Justice Burger dissented from the US Supreme Court’s 1972 Furman v Georgia
decision to overturn the USA’s capital laws because of the arbitrary way in which the death
penalty was being applied, he acknowledged that it is inevitable that different juries will come
up with different decisions, even on the same case: “1t would, of course, be unredistic to assume
that juries have been perfectly consistent in choosing the cases where the death penalty isto be
imposed, for no human ingtitution performs with perfect consistency. There are doubtless
prisoners on death row who would not be there had they been tried before adifferent jury or in
adifferent State. In this sense their fate has been controlled by a fortuitous circumstance.”

Surely for any society aspiring to the highest possible standards of justice, the fact that
“no human ingtitution performswith perfect consistency” isreason enough to reject thisuniquely
crudl, brutalizing and irreversible punishment once and for al. Instead, 25 years after the US
Supreme Court lifted the Furman-imposed moratorium on executions, arbitrariness remains an
overarching feature of US capitd justice, and the Court presides over a body of death penaty
law which *“has become so complex and theoretically abstract that the only way to try to
understand the reason for and impact of its many subtle distinctions is to resort to carefully
crafted hypotheticals’ .33

Outcomes where one defendant is sentenced to death and another to a prison term for
smilar crimes or smilar levels of culpability in the same crime arguably violate the USA’s
obligations under the International Covenant on Civil and Political Rights (ICCPR). Article 6(1)
states that “[n]o one shall be arbitrarily deprived of hislife’. The Human Rights Committee, the
expert body which monitors compliance with the ICCPR, has stated that * arbitrariness’ should
not be equated to ‘against the law’, but that it should be interpreted more broadly, to include
notions of inappropriateness, injustice and lack of predictability. The UN Specia Rapporteur on
extrgudicial, summary or arbitrary executions reiterated this in his 1998 report on the USA.
Article 26 of the ICCPR which states that “[a]ll persons are equal before the law and are
entitled without any discrimination to the equal protection of the law”, is particularly pertinent
given the extent to which the geographic location of the murder, and the race or economic status
of the defendant or victim appear to be key determinants in who is sentenced to death in the
USA.

%2 Cheney v Sate, 1995.
% Flamer v Delaware, US Court of Appeals, Third Circuit, October 1995, 3-judge dissent.
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Two co-defendants; two outcomes

The “modern” era of the death penalty in the USA is essentidly an experiment in guided
discretionary capital sentencing — an attempt to ensure that only the most cul pable perpetrators
of the most heinous murders are subject to execution.  Twenty-five years on, proponents of
the system may seek to explain different outcomesin the same or similar cases by, for example,
arguing that “ aggravating and mitigating evidence is different in every case, evenin cases of co-
defendants’ 3¢ However, Amnesty International believes that there is too much evidence of
arbitrariness to draw any conclusion other than that the death penalty experiment has failed.

| At separatetrials, Oklahoma County pursued the death penalty against Emmanuel Littlejohn and
Glenn Bethany for the murder of Kenneth Meersin 1992. There was no physical evidenceasto
whofired thefatal shot, and witnesstestimony wasnot conclusiveeither. At Bethany’strial, the
prosecutor argued that Bethany was the triggerman. At Littlejohn’s trial, the very same
prosecutor argued that Littlejohn had been the gunman. Thejury in Bethany’s casereturned a
sentence of life imprisonment without parole. Littlejohn’sjury handed down a death sentence.

| Mark David Johnson and Ricky Masqguat, both Native Americans, weretried separately in Love
County for the murder of Billy Webb in 1991. According to the Court of Criminal Appeals,
Webb survived long enough to tell police that Mark Johnson had hit him on the head with a
baseball bat and that Ricky Masquat had doused him with petrol and set him onfire. Masquat’s
jury returned a sentence of life imprisonment without parole. Johnson’sjury may have wished
to do the same. During jury deliberationsit sent anotetothejudge, saying: “Weneed to know!
Islifewithout parolefirm—Doesit mean he can never beparoled?’ Thetrial judgetoldthejurors
that their question was “inappropriate”. The jurorsthen handed down a sentence of death.

| In April 2000, an Okmulgee County jury sentenced Benny Jones to life imprisonment without
parole for the murder 10 years earlier of Eugene Slape. Thiswas histhird sentencing. At ajoint
trial in 1991, he and co-defendant Richard Hammon had both been sentenced to death. 1n 1995,
their death sentences were overturned on appeal becauseof errorsin jury selection. Both men
were again sentenced to death, thistime at separate sentencing hearings. 1n 1999, Jones' death
sentence was again overturned by the Court of Criminal Appeals, again because of errorsinjury
selection. 1n 2000, the same Court upheld Hammon’ s death sentence, although two of thefive
judges dissented on the grounds of his mental retardation. Although both menwereinvolved
in the armed robbery, it was Benny Jones who actually shot Eugene Slape. Heisnow serving
alife sentence, whereas Richard Hammon is still facing execution.

| In 1996, Oklahoma executed Steven Hatch for two murders committed by his severely mentally
ill co-defendant Glen Ake in 1979. Ake shot dead Reverend Richard Douglass and his wife,
Marilyn Douglass, after the two men had robbed the Douglasshome. Hatch had already |eft the
house when Ake shot the couple. They were sentenced to death at separate trials. Diagnosed

34 Alverson v Sate, Oklahoma Court of Criminal Appeals, 28 October 1999.
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with chronic paranoid schizophrenia, Glen Ake had initially been found incompetent to stand
trial. After treatment in a mental hospital, he was ruled competent on the condition that he be
treated with anti-psychotic medication during the proceedings. In alandmark decision, his
conviction and sentence were overturned by the US Supreme Court because, despite the fact
that his sanity was a significant factor at the trial, the defence was denied access to expert
psychiatric assistance.® At hisretrial, Glen Akewassentencedtolifeimprisonment. AtHatch's
clemency hearing, his appeal lawyer asked if his execution would serve justice “or vengeance
because we can’'t reach the one who pulled the trigger?” Attorney General Edmondson
displayed a disturbing attitude towards the execution of the mentally ill when he countered that
theinjusticewas not that Hatch woul d be executed, but that Akewould not* GlenAkeremains
in Oklahoma State Penitentiary, where Hatch was put to death in August 1996.

Different prosecutors, different outcomes

Prosecutorial discretion iswidely recognized as one of the main factors behind the inconsistency
with which the death pendlty isapplied inthe USA. The elected prosecutor in the county where
the murder occurs decides whether to seek the death penalty or not. He or she may reach a
plea agreement before the case goes to trial. For example:

| A week beforethetrial of 23-year-old Saul Ernesto Mendozawasdueto start on 22 January 2001,
Oklahoma County prosecutors agreed to drop pursuit of the death penalty against himin return
for a guilty plea and a sentence of life imprisonment without the possibility of parole for the
shooting of Juan Gonzales in Oklahoma City in 1999.

| In apleaagreement on 27 February 2001, 21-year-old Tracy Joevaun McGill pleaded guilty to the
first-degree murders of Jessica Smith and Jessica Ridenhour in Tulsain July 2000. For hispart,
the prosecutor recommended that M cGill receive two sentences of lifeimprisonment without the
possibility of parole. Although the Tulsa County District Attorney’s Office had not formally
filed its intention to seek the death penalty if the case had gone to trial, a prosecutor said that
they were prepared to proceed with the death penalty as an option. The defendant and his
lawyer reportedly agreed to the pleabargain after discussing that it would removethe possibility
of a death sentence. The prosecutor said that he had consulted at length with the family
members of the victims before reaching the plea agreement ¥

Such prosecutoria decision-making may be influenced by arange of factors beyond the
nature of the crime itself — from the prosecutor’s persond feelings about the death penalty, to
whether the county can afford the expense of capital proceedings, to whether the caseisahigh-
profile crime, to the opinions of the victim's family members, to electoral considerations (for
example, if the prosecutor is running for el ection and feels the need to be seen to be “tough” on

%5 Ake v Oklahoma, 1985.
36 Hatch denied clemency. TulsaWorld, 25 July 1996.
87 Murderer never to walk free. TulsaWorld, 28 February 2001.
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crime). In the case of acrime involving more than one defendant, the prosecutor may choose
to offer apleabargain in return for testimony of one defendant against another.

Richard Glossip was sentenced to death in OklahomaCounty in June 1998 for the murder of Barry
Van Treese in 1997. Van Treese owned the motel that Glossip managed. The motel’'s
maintenance man, Justin Sneed, confessed to beating Van Treese to death with a baseball bat,
but stated that he had been persuaded to do so by his employer Glossip, who had told him that
Van Treese would have a large amount of money on him. Sneed testified against Glossip in
return for a sentence of lifeimprisonment rather thandeath. Inanother casein another county,
the prosecutor offered no such plea bargain to Vincent Allen Johnson. He was sentenced to
death in 1991 for the murder of Shirley Mooneyham. The Pittsburgh County prosecution
presented evidenceat thetrial that thevictim’ sestranged husband and Johnson’ semployer had
offered to pay Johnson to kill Mooneyham.®

In November 1999, Joe Vance Tilley was sentenced to life imprisonment without the possibility
of parole (LWOP) for shooting 15-year-old Kimberly Ann James dead in 1990. Tilley, who was
16 at the time of the crime, was already serving aLWOP sentence for another murder committed
around the time of the James shooting. He was originally sentenced to death for the James
murder, but was granted aresentencing hearing. That was cancelled when the Johnston County
prosecutor reached an arrangement whereby Tilley agreed to LWOP and to waive hisright to
appeal that sentence. Thisarrangement was agreed to by the parents of thevictim. Inthe case
of Sean Sellers, sentenced to death for the murder of three people committed when he was 16,
family memberscalledfor hisexecutionand the OklahomaCounty authoritiesnever waveredfrom
this objective. Sean Sellers was executed in February 1999.

Roger Berget was executed in Oklahomaon 8 June2000. Hewas sentenced to death for the 1985
abduction and murder of Rick Patterson. Roger Berget told police that he and Mikell Smith had
abducted Patterson, but that it was Smith who had shot the victim. The prosecutor agreed not
to seek the death penalty against Berget if he would plead guilty to first-degree murder and
testify against Smith, in return for alife prison sentence. Berget agreed, but changed his mind
after meeting Smith when they were held in the samejail. Hesaid that hewould refuseto testify
agai nst Smith and would instead accept sol eresponsibility for themurder. He pleaded guilty, and
was sentenced to death by ajudge. Mikell Smith was sentenced to death at ajury trial, but he
was granted a new sentencing. In 1995, in exchange for a guilty plea, prosecutors agreed to a
sentence of lifeimprisonment without parole. Smith has since been convicted of two killings of
fellow inmates and the attempted murder of aguard, and isserving further life sentenceswithout

% On 26 March 2001, the Oklahoma Attorney General asked the Court of Criminal Appealsto set an

execution date for Vincent Johnson after the denial of hisfinal appeal by the US Supreme Court. The Attorney
General’ s news release noted that the estranged husband and employer “were upset with Mooneyham, and
recruited Johnson to kill her”. It also stated that they were both charged with murder and conspiracy to commit
murder, and that the former husband was acquitted and charges were dropped against the employer.
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parole for these crimes. Other than at his own and Smith’s trials, Roger Berget consistently
maintained that it was Smith who shot Rick Patterson.

Different appeal judges, different outcomes

Roger Berget'strial lawyer admitted that his representation of Berget was inadequate, due to
a combination of his inexperience and workload. He failed to fully investigate and present
evidence of Berget's history of non-violent behaviour in crimina partnerships with more
aggressive men (for example, Berget had once talked a partner out of killing a man during a
burglary), his model behaviour when serving previous prison terms, or his mental state when he
decidedto plead guilty. Berget, who reportedly suffered from bipolar disorder (manic depressive
illness), had attempted suicide shortly before the sentencing hearing. The lawyer stated in his
affidavit: “1 smply did not understand the importance of mental health evidenceto present afull
picture...this entire area was left uninvestigated.”

Aséesawhereinthe USA, prisoners have goneto their deathsin Oklahoma after appeal
courts refused to accept that their legal representation was congtitutionally deficient. Others
have obtained relief. Itisfrequently unclear why one defendant winsan appeal onthisor other
issues and another’s al-but-identical claim isrgjected. Often there is no other conclusion to
draw than that one appellate judge interprets congtitutional law differently to another.

In May 2000, two 10" Circuit judges wrote: “We simply cannot condone the
administration of the death penalty on the basis of speculation”, in granting Oklahoma death row
inmate William Mayes an evidentiary hearing to establish if, asthey believed, his representation
had been inadequate. In effect, however, appea court judges are asked to do just that — to
make what amounts to an informed guess in ruling whether a defendant should live or die. As
the third judge, Judge Brorby, pointed out in the Mayes case: “[D]etermination of whether a
lawyer's performance affected the outcome of a tria is, unavoidably, a subjective one,
formulated in the mind of individud jurists, each bringing his or her own professiona and life
experiences to bear on the issue of what a jury would have concluded if...”.

| At Williams Mayes' 1990 trial, the only mitigating testimony came from the defendant himself,
who gave abrief description of his family, education, and work history and reiterated his claim
of innocence. His statement covers seven pages of the 2,500 page trial transcript. The under-
resourced court-appointed defencelawyer took littlemorethan fiveminutesinarguing tothejury
to sparehisclient’slife. On appeal, 11 family members and acquaintances provided affidavits
that they would have testified to Mayes' good character and the abuse and neglect he suffered
asachild, but asserted that they had never been contacted by thetrial lawyer. William Mayes
mother stated that she contacted the lawyer prior to the trial but was told “not to worry about
it”.  The two 10" Circuit judges said that they were “ deeply disturbed” by the case, and held
that “the only possibleinference” from the evidence wasthat the defence lawyer’ s performance
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“fell well short of the mark of reasonableness’.® Judge Brorby dissented. He wrote that the
death sentence should stand and no evidentiary hearing be granted.

Two years earlier, faced with the appeal of Scotty Lee Moore, whose trial lawyer had failed to
meke a closing argument or fully investigate mitigating evidence of Moore' s mental problems,
Judge Brorby dissented from the decision of his two fellow judges to let the death sentence
stand: “ The devastating effect of some errors simply should not be overlooked. Anattorney’s
failureto arguefor his client’s life during the sentencing phase of a capital caseis that type of
error. The absence of argument for the defendant in this situationleadsinevitably, | believe, to
abreakdown of the adversary system and a flawed trial... Perhaps the jury would have decided
upon death no matter what Mr Moore’ s attorney argued, but perhaps most wereleaning toward
a life sentence and changed their minds when Mr Moore’s attorney did not even appear to
believe he could dispute the prosecutor’s argument. There is no way to know, or, more
importantly, to even make a meaningful guess’.*

It is difficult to see how the same judge could be confident that Williams Mayes slega

representation had passed constitutional muster, and yet be so adamant that Scotty Moore’ s had
not. Or, how two judges had thought that Moore’ s death sentence was fair and Mayes' s was
not. Inany event, the result isthat William Mayes has been granted a new sentencing, whereas
Scotty Moorewas executed on 3 June1999. A similar illustration of the apparent incons stency
in appeal court outcomes is provided by comparing the cases of Robert Brecheen and Billy
Battenfield, two men tried and sentenced to death in Oklahomain the 1980s.

At Robert Brecheen's 1983 trial for the murder of Marie Stubbs, no mitigating evidence was
presented at the sentencing phase. On the advice of hislawyer, who had never tried a capital
case before, Brecheen waived his right to present such evidence. Brecheen’s appeal lawyers
obtained 39 affidavits from witnesses who stated that they would have testified on the
defendant’s behalf if they had been asked. However, in 1994 a three-judge panel of the 10"
Circuit voted 2-1 to uphold the death sentence, saying that the trial lawyer’ s performance had
been adequate. In an affidavit, thetrial lawyer admitted that his inexperience had caused himto
be ineffective and wrote: “ This case has troubled me deeply for many years because | know
Robert did not receive afair trial... A man was unfairly sentenced to die.” Robert Brecheen was
executed in 1995.

What occurred at Billy Battenfield’s 1985 trial for the murder of Donald Cantrell wasvery similar.
Battenfield’s lawyer presented no mitigating evidence after Battenfield waived his right to
present such evidence. The lawyer failed to explain to his client the nature or purpose of
mitigating evidence, and anyway had spent very little time investigating potential evidence to

%9 Mayes v Gibson, 4 May 2000. The evidentiary hearing was held in September 2000, and in January

2001, Mayes was granted a new sentencing.

4 Moore v Reynolds 13 July 1998.
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present. Thelawyer intended to put Battenfield' s parentson the stand to have them ask thejury
to spare their son’s life. After learning, during the trial, that this was the lawyer’s strategy,
Battenfield decided that he did not want to put his parents through the trauma of testifying.**
On 3 January 2001, 15 years after histrial, a different three-judge panel of the 10" Circuit Court
fromthe one that allowed Robert Brecheen to be executed, voted 2-1 to overturn Battenfield’s
death sentence, saying that thetrial lawyer’s performance had been inadequate.

Different states, different outcomes

Comparison between cases from different states offers yet further illustration of arbitrariness
in sentencing outcomes.  Two recent examples involve cases from Georgia and Texas.

At the 1997 tria of Paris Powell in Oklahoma County, the prosecutor said to the jurorsin his
closing argument for them to vote for a death sentence: “ Some of you indicated that you were
students of the Bible. And there’s no question that in Romans [one of the books in the New
Testament], man shall submit tothegovernment’ slaws, period.” The Court of Criminal Appeals
ruled in 2000 that the prosecutor had erred in making such biblical references, but ruled that this
was harmless error and upheld Powell’ s death sentence.

A monthlater, the GeorgiaSupreme Court overturned thedeath sentence of Anthony Carruthers.
At his 1998 trial the prosecutor’s argument for the death penalty had included the following:
“...the Bible suggests to us why deterrence is appropriate. Romanstellsusthat every personis
subject to the governing authority, every personissubject...” The Supreme Court ruled that the
prosecutor had “invoked a higher moral authority and diverted the jury from the discretion
provided to them under state law”. The Court noted that “biblical references inject the often
irrelevant and inflammatory issue of religion into the sentencing process and improperly appeal
to thereligious beliefs of jurorsin their decision on whether a person should live or die” .2

In January 2000, the Oklahoma Court of Criminal Appeals upheld the death sentence of James
Patrick Malicoat, sentenced to deathin Grady County in 1998 for the murder of his 13-month-old
daughter. Atthetrial, over the objection of the defence, the state introduced a photograph of
the baby taken two months before her death. The Court said that this photowas*“irrelevant and
should not have been admitted, and the State’s use of it in closing argument compounded the
error”. Arguing for a death sentence, the prosecutor had held up this photograph of the live
baby and compared it with four post-mortem photos. Nevertheless, the appeal court concluded

4 |n alater affidavit, Battenfield stated: “1 did not want my parents to testify because | did not want to

cause them any more grief and sadness. | personally witnessed my father crying and sobbing for thefirst timein
my life after | was convicted. My dad was always rock solid and seeing him cry was so out of character for him
that it made me feel that | had to spare him and my mom from any more stress.”

42 Carruthers v State, Georgia Supreme Court, 6 March 2000.
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that the use of the photo and other errors “did not contribute to Malicoat’ s death sentence”.*

- In December 2000, the Texas Court of Criminal Appeals overturned the death sentence of
Raymond Reese because the jury was shown a photograph of the murder victim lyingin acoffin
next to her unbornfetus. Itwastheonly photo showntothejury. The Court ruled that thismay
have inflamed jurors into voting for death, saying that it is “society’s natural inclination... to
protect the innocent and the vulnerable” . *

The death pendlty isthe end result of a process subject to arange of human attributes,
from sympathy to prejudice, from skill to incompetence, from commitment to indifference, from
ignorance to confusion, from fear to misconduct. By the time an individual is strapped down in
the lethal injection chamber, his or her fate will have passed under the watchful or not so
watchful eye of many fellow humans, including police, prosecutors, defence lawyers, judges
(elected and appointed), jurors, family members of the defendant and victim, expert and lay
witnesses, journaligts, politicians, and parole board members.

I nthe opinion of the Oklahoma Court of Crimina Appedls, “to state that this system has
many problems is to state the obvious’. Recdling a US Supreme Court Justice's 1994
conclusion that the capital justice system was unworkable, and that he would no longer vote to
uphold death sentences, the Oklahoma appeal court said: “Justice Blackmun’'s approach is
tempting, but in the final analysis it istoo easy away out”. Instead, the Court said, “we are
committed to try to make the system work irrespective of its inherent problems. Insodoing, it
is imperative that we apply the law of the Supreme Court and our prior case law fairly and
consistently in every case.”#°

3 Evidence that Malicoat had failed to pay child support was admitted. The appeal court said thiswas
irrelevant and “could only serve to prejudice Malicoat further in the eyes of the jurors’. The prosecutor read out
in court afirst-hand account of the baby’sfinal hours, that is, asif from the child's perspective. The apped
court described this as “theatrical”, and conduct that “very nearly constitutes an improper solicitation of
sympathy for thevictim”. The prosecutor repeatedly described Malicoat as a“monster” and “evil”. The appeal
court noted that it had “repeatedly looked with disfavor on this sort of name-calling”. It described as “improper
and reprehensible” several of the prosecutor’s arguments for execution. Nevertheless, it upheld the death
sentence, ruling that these errors, individually and cumulatively, were harmless to the defendant.

4 Reese v Sate, Texas Court of Criminal Appeals, 6 December 2000.

4 Cheney v Sate, 1995. Recalling Justice Blackmun'’s dissent in Callins v Collins, 1994: “It is virtually
self-evident to me now that no combination of procedural rules or substantive regulations ever can save the death
penalty from itsinherent constitutional deficiencies. The basic question — does the system accurately and
consistently determine which defendants “deserve” to die? — cannot be answered in the affirmative.”
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Sx years on, the evidence of unfairness and inconsistency continues to mount.
Incongstency in sentencing is inescapable.  But the irreversibility and singular cruelty of the
death penaty make any inconsistency in the application of this punishment unacceptable.

Indecent: The use of the death penalty against the mentally ill

“We believe the death penalty is never appropriate for a defendant suffering from
schizophrenia or other seriousbraindisorders.” Nationd Alliancefor the Mentally 111, USA

Billy Keith McGregor ison death row in Oklahoma despite hislong history of mental illness. He
suffered seizures as asmall child, began having delusions at the age of seven or eight, and was
placed in a mental hospital in his mid-teens. There he was treated with heavy doses of
medication and electro-shock therapy. When still a teenager, he was shot in the head, and
pieces of bullet remained lodged in hisbrain.  Later, incarcerated in Texas, he was diagnosed
with a seizure disorder, the symptoms of which included blackouts and violent outbursts.
Incarcerated in Oklahoma between 1980 and 1982, he was diagnosed with severe paranoid
schizophrenia and treated with anti-psychotic drugs.

Billy McGregor was again diagnosed with paranoid schizophrenia prior to his 1983
capital trial for the murder of Virgie Plumb. He was granted a new trial on apped, but was
sentenced to death again in 1989 after a jury rejected his defence of not guilty by reason of
insanity. Both in 1983 and 1989, he had been found competent to stand trid, that is that he
would be able to understand the proceedings and assist in his defence. These competency
determinations rested on the assumption that he would be treated with anti-psychotic medication
during the proceedings. There were some indications at his 1989 tria that he was not being
properly medicated and that he did not really understand the seriousness of his situation.  For
example, on one morning of the 1989 tria he asked the judge: “Do you want a game of
basketball before we leave, one on one?” The defence lawyer described his client as “not
extremely rational” and as having “talked nonsense the whole time”. During thetrial, McGregor
complained of disorientation, headaches, flashbacks and blackouts. In August 2000, the US
Court of Appeals for the 10" Circuit upheld Billy McGregor’s death sentence?.

Dion Smallwood was executed on 18 January 2001 for the 1992 murder of his
girlfriend sadoptive mother, LoisFrederick. Initially found incompetent to stand trial, Smallwood
was sent to a psychiatric hospital. Three months later, the hospital determined that he could
stand tria, although it noted that he remained “a danger to himself and others’, the standard in
Oklahoma for commitment to a psychiatric facility.

46 However, the 10" Circuit granted arehearing in front of the full (en banc) court. The court heard the
case on 15 November 2000. At the time of writing, no decision had been issued. Thiswas the first en banc
hearing granted by the 10™ Circuit Court in an Oklahoma capital case since Maynard v Cartwright in 1988.
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Restoring defendants to competency prior to a death pendty trial raises questions of
medical ethics. In Dion Smallwood's case, and others, an additiona question to ponder is the
apparent failure of professional intervention prior to the crime. Smallwood had sought
psychiatric help less than a month before the murder because his condition was deteriorating.
He went to a menta health facility, stating that he was having “a crisgs’, but the relevant
counsalor was busy and asked him to come back in two hours. Although she noted that he was
“obvioudy in relapse’, she did not follow up on his whereabouts when he did not return.

The jurors who sentenced Smallwood to death never heard any expert mental health
testimony from the defence at either stage of the 1993 trial.#” A clinica psychologist, who
assessed Smallwood after his conviction, found that he suffered from bipolar disorder (manic
depressive illness): “This psychiatric disturbance when of the severity of that of Dion, disrupts
all areas of functioning, relationships, occupational, socia, and often requires hospitalization to
prevent harm to self or others. Dion never had this necessary treatment” . She said that had he
received such treatment, “it is unlikely that his situation would have created the intense
symptoms he experienced that culminated in the death of Mrs Frederick” .48 She alsonoted that
Smadlwood “clearly suffers from the additional severe complicating array of problems of his
unfortunate life circumstances’. His childhood was marked by poverty, violence, abuse,
deprivation and parental abandonment. His father (Native American) and mother (Hispanic)
suffered from mental problems, and his oldest brother has been diagnosed with paranoid
schizophrenia and manic depression.

At thetime of Smallwood’ stria, Oklahomalaw presumed that acriminal defendant was
competent to stand trial unless he or she proved their incompetence by “clear and convincing’
evidence. In 1996, in Cooper v Oklahoma, the US Supreme Court found that this burden of
proof was unconstitutionally high, and that the standard must be a “preponderance” of the
evidence. The case involved Byron Cooper, sentenced to death for the murder of an 86-year-
od man during a burglary. He had been found competent to stand trial despite displaying
mentaly disturbed behaviour. For example, he spent much of the proceedings crouching in the
feta position and talking to himself. The State of Oklahoma had fought the appeal againgt his
sentence. Shortly before the US Supreme Court heard oral arguments in the case, Attorney

4 The defence called a psychologist as an expert witness. However, the prosecution objected on the
grounds that the lawyer had said that he would not be presenting such testimony at the first stage of thetrial.
The lawyer explained that the expert would be unable to appear at the sentencing, and that his testimony was
relevant to whether the defendant could have formed the intent to kill. However, the court upheld the state's
objection.

“8 According to the National Alliance for the Mentally 111, “after accurate diagnosis, most people with
bipolar disorder can be successfully treated with medication in 80 per cent to 90 per cent of all cases.”
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General Drew Edmondson wrote that the “effect of lowering that standard of proof —to make
it eeder for criminal defendants to hide behind a claim of mental incompetence — isto frustrate
justice. Thislawsuit isanother example of why people are so disgusted with the criminal justice
system. It represents another chance for the criminal to dap justice in the face.”4°

Surely justice was “frustrated” when, for example, Ronald Williamson was sent to
Oklahoma s death row in 1988 for a crime he did not commit. He had a documented history
of mental illness, including possible schizophrenia and bipolar disorder, going back to 1979. Yet
despite this, and despite the fact that Williamson had been found incompetent to stand triad inthe
same court in an unrelated case under three years earlier, no competency determination was
ever made. Despite Williamson’ sdisturbed behaviour during apreliminary hearingin 1988 being
such that it led his lawyer to ask the judge “do you want me to load him down with about a
hundred milligrams of [medication]”, the attorney never sought a competency hearing.
Williamson was released in 1999.

The willingness of the Oklahoma authorities to seek the death penaty against the
mentally ill appears not to have diminished over time. For example, the authorities have been
pursuing the execution of Stephen Vann White for over 18 years for the 1982 stabbing murder
of Shirley Mannin Okmulgee. Stephen White was first sentenced to death in 1984, at atime
when aready, “the majority of countries reported that [mental illness] precludes the possible
sentencing or execution of capital offenders’.>® White had been found incompetent to stand
trial in November 1983, but found competent five months later after treatment in Eastern State
Hospital (ESH). His 1984 conviction was overturned in 1988 because the jury selection process
had not been transcribed. At a December 1988 hearing, a doctor at ESH testified that White
was incompetent to stand for retrial but that with anti-psychotic medication he could be restored
to competency. After treatment at ESH, the doctor reported in February 1989 that White was
competent as long as he was kept on the appropriate medication. White was sentenced to
degth at aretrid in May 1989.

Following the 1996 Cooper decison, Stephen White was granted a retrospective
competency hearing to establish if he had been competent to stand tria under the revised
standard of proof set by Cooper. At the hearing, held in 1997, the defence presented three
expert witnesses and the two defence lawyers from the retrid.  All five tetified that, in their
opinion, Stephen White had been incompetent in 1989. The two lawyersrecalled that they had
never had ameaningful conversation with him about the case, and that he had never participated

4 |t simportant to remember victims as convicted killer’s appeal nears. By Attorney General Drew
Edmondson. The Oklahoma Gazette, 27 December 1995. W. A. Drew Edmondson was elected Attorney
General in 1994, and was re-elected unopposed in 1998. He has announced that he will seek re-election in 2002.
Byron Cooper was sentenced to life imprisonment without parole at his 1997 retrial.

%0 Capital punishment report of the [UN] Secretary General. E/1985/43, 26 April 1985.
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in the preparation or presentation of his defence. The lead attorney, who had been practicing
law for 28 years and had defended several hundred clients, said that he had never encountered
a client who had behaved in this way before. All three mental health experts testified that
Stephen White suffersfrom schizophreniaand organic brain syndrome. Thelatter, they claimed,
was likely caused by White' s long history of inhaing Toluene, a chemica found in paint, which
can causeirreversible brain damage. In 1983, Stephen White's |Q was assessed at 67, placing
him in the mentd retardation range.

For its part, the state claimed that Stephen White was faking his mental illness and
presented three witnesses in court who testified to this. Two of them were socia workers, who
were not qualified to make an expert diagnosis. The state also read into the record the 1983
opinion of two doctors from ESH, who had claimed that White was maingering. All three
defence experts concluded that White was not faking. One of them stated that he could not
conceive how ESH “would keep a patient over asix-year period in the hospital on ten different
admissions for dmost two years of his life’, if he wasamalingerer.  Another concluded that
someone who was not genuinely mentally ill should not be given the medications that the state
hospital was prescribing White, especialy at such high dosages.

Nevertheless, at the 1997 hearing, the court found that Stephen White had been
competent to stand trial eight yearsearlier. 1n 1999, the Court of Criminal Appeals overturned
Stephen White' s death sentence because the 1989 jury had not been properly informed of its
sentencing options. In March 2001, Stephen White was till in H Unit of Oklahoma State
Penitentiary awaiting a resentencing hearing, with Okmulgee County intending to seek a third
death sentence nearly two decades after the crime.  The prosecutor has allegedly stated that
the husband of the victim wants the death penalty for White.

Oklahomaiis thus no stranger to using the death penalty against the mentally ill. Indeed,
the first person sentenced to death under its 1977 capital statute, and the first person executed
under it, both suffered mental illness>* But perhaps there has been no clearer example of
Oklahoma s willingness to use the ultimate punishment againgt the mentally ill than the case of
Tuan Anh Nguyen, a former child refugee from Vietham.  Nguyen's mental health had
deteriorated during his 12 years on death row, with symptoms that included psychotic-like

51 Thomas Hays was the first person to be sentenced to death under the 1977 law. Hismental illness
later led to him being found incompetent for execution. He died in 1997 amidst allegations of medical neglect. In
1990, Charles Coleman became the first person executed in Oklahomasince 1966. He had a history of
schizophrenia and brain damage first diagnosed when he was 15 years old. He also suffered from epileptic
seizures throughout hislife. The son of alcoholic parents, he was drinking acohol regularly by the age of 12.
According to experts, his brain damage could have resulted from foetal damage due to his mother’s heavy drinking
during pregnancy and from early neglect and malnutrition.
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episodes in his cell where he would scream for extended periods. There had been “no
meaningful exchange’ between him and his lawyers in a decade, because of his inability or
refusal to communicate, or even to leave his cdl.

In September 1998, a psychiatrist went to the prison and observed Tuan Nguyen -
through the food tray hole at the bottom of the cell door after he refused to leave hiscell. The
psychiatrist believed that the prisoner was showing signs of adegenerative neurological disease,
but that it was impossible to reach a conclusive diagnosis without proper testing. In October
the defence lawyer wrote to the prison warden that there was “good reason to believe” that
Tuan Nguyen was legally insane, that is, that he understood neither the reason for or redlity of
his looming execution. Two weeks |ater, the warden responded that the inmate was not insane.
The warden did not make known what advice he had relied upon to make this determination, and
the execution was carried out on 10 December 1998, Human Rights Day.

| nternati onal standards prohibit the execution of prisoners*“who have becomeinsane’s?,
and the US Supreme Court has ruled that the execution of the insane violates the constitution. >3
However, the ruling failed to specify procedures for determining whether a prisoner is insane,
and offered little protection for those suffering severe mental health problems. 1n 1999, aFlorida
judge lamented the “minima” standards that govern this area, which had resulted in his finding
a serioudy mentaly ill prisoner competent for execution.>* The growing gulf between the
international community and the USA on thisissue was reflected in aresolution adopted in April
2000 by the UN Commission on Human Rights, urging al retentionist countries “not to impose
the death penalty on a person suffering from any form of mental disorder or to execute any such
person”.5®

The death penalty represents arefusal by society to accept even minimal responsibility
in the crime that resulted in a punishment which assumes 100 per cent culpability on the part of
the defendant. In some cases involving mentally impaired defendants in particular, there are
indications that individuas within wider society failed to heed warnings that could have averted
atragedy. Thisisnot to suggest that crimes committed by mentally impaired people are to be

52 Safeguards Guaranteeing Protection of the Rights of Those Facing the Death Penalty.
%3 Ford v Wainwright, 1986.

% Florida Circuit Court Judge E. Randolph Bentley found Thomas Provenzano competent for execution
despite finding that the prisoner believed he was being executed because he was Jesus Christ. The judge said that
he was “troubled” in making this ruling, noting that the standard for competency was a“minimal standard”. He
said that hisruling “should not be misinterpreted as a finding that Thomas Provenzano is a normal human being
without serious mental health problems, because he most certainly isnot”. Provenzano, who had long suffered
from mental illness, including paranoid schizophrenia, was executed in Florida on 21 June 2000.

% E/CN.4/RES/2000/65. The question of the death penalty. (3e). Adopted 26 April 2000.

Amnesty International April 2001 Al Index: AMR 51/055/2001



28 Old habits die hard: The death penalty in Oklahoma

condoned or excused, or that they should not be punished. It is, however, to ask whether society
could devote its energies and resources more constructively.

Cyril Wayne Ellis has been on Oklahoma' s death row for 14 years. Should society take
any respongbility in hiscrime? In the weeks leading up to it, Ellis had been displaying menta
problems, including auditory halucinaions. A test taken at the time indicated possible paranoid
schizophrenia. After an apparent suicide attempt, Elliswastreated in apsychiatric hospital. He
left the hospital voluntarily after two days, in a disturbed state. On the same day, 30 January
1986, he attempted to buy agun from alocal shop. He did not have enough money to purchase
the weapon, so one of the shop assistants agreed to loan him hisown gun. Ellisthen purchased
ammunition from the shop and left. That transaction had appalling consequences. The
following day, Cyril Ellis killed two people and injured severd others during a shooting spree in
Oklahoma City. He was sentenced to death for the two murders and to prison terms of 3,000
years, 2,000 years and 1,000 years for the other shootings.>®

On 17 May 2000, an Oklahomatria judge, William Hetherington, sentenced David Ray
Alexander to life imprisonment without the possibility of parolefor the murder of hismother and
half-sister in Norman in 1997 when he was 18 yearsold. Alexander has had mental problems
since hewastwo or three years old, suffers from schizophreniaand has mental retardation. He
pleaded guilty to the murders, and the Cleveland County prosecutor urged the judge to impose
adeath sentence. The judge compared the case to that of Brett Ullery, over whose 1997 jury
trial he had presided, and who was sentenced to death for a murder committed when he was
19. Ullery suffersfrom serious mental illness, schizoaffective disorder, and like Alexander, was
bedieved to having a psychotic episode at the time of the crime. In 1999 the Court of Crimina
Appesals changed Ullery’ s death sentence to life without parole after ruling that the mitigating
evidence of his mental illness and other factors outweighed the aggravator.

Sentencing David Alexander three years later, Judge Hetherington said: “Here, once
again, | amfaced with the state arguing for the death penalty, seeking to execute a 21-year-old,
who was 18 at the time of the homicides, and who ismentally ill and in this case also aretarded
individud... As| stated during the Ullery sentencing, we do not do very well in handling mentally
ill, retarded individuals who display possible threatening tendencies. In this case, documented
tendencies for many years.”’

Inhuman: The execution of people with mental retardation

%6 Ellis v Sate, Oklahoma Court of Criminal Appeals, 1992.
57 Judge gives Alexander life without parole. The Norman Transcript, 18 May 2000.
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“In deciding to allow the killing of mentally retarded citizens, the majority swallows all
sense of decency.” Oklahoma Court of Crimina Appeals, dissent, 1999

In April 1999, Judge Charles Chapel of the Oklahoma Court of Criminal Appeals made an
impassioned dissent in the case of Robert Lambert, a man with an 1Q of 68 who had been
condemned to death for the brutal murders of Laura Lee Sanders and Michael Houghton in
October 1987: “ A mgority of the Court today approvesthe execution of amentally retarded man
who has the mental age of an eight-year-old boy... At issue is not whether Robert Wayne
Lambert should be punished for his actions; he should. The question is how we as a society
should punish the mentally retarded. The answer to this question speaks volumes about us as
civilized, decent people. The mgority’s answer is shameful.”>®

Writing in an opinion agreeing with the majority’s decision to uphold Lambert’s desth
sentence, Judge Gary Lumpkin took issue with Judge Chapel’s dissent: “My colleague's
empathy for the plight of the Appdllant in this case is commendable. On a human plane, each
of usistouched and saddened when we must witness the fruits of human tragedy, aswell asthe
human imperfections which caused that tragedy... However, thisis an issue which is a matter
for legidative determination... While my colleague’ s syntax seeks to tug at the heartstrings for
the plight of the mentally retarded, and each of us would have empathy for those individuals as
persons, that empathy does not allow us to subvert the legidative process.”

In March 2000, Presiding Judge Strubhar joined Judge Chapd in dissenting from the
Court’s decision to uphold the death sentence of Richard Hammon, whose |Q has been
measured as low as 67, and whose co-defendant — the actual gunman in the 1990 crime — is
serving alife sentence (see page 15). Judge Strubhar wrote: “This Court should recognize there
is a growing list of states that prohibit the executions of mentally retarded persons and that
Oklahoma, now presented with this issue, should address this proposition. The Opinion issued
by the majority state that this is an issue only for the legidature. | believe otherwise and am
concerned that we failed to address the issue in this case.”

Oddly, lessthan ayear later, in January 2001, Judge Strubhar joined the mgjority of the
Court to uphold the death sentence of Darrin Lynn Pickens for the shooting of shop clerk
Tommy LeeHayesin 1990. Pickens appeal lawyers had challenged the sentence on anumber
of grounds, including that Pickens has mental retardation. Again dissenting from his colleagues,
Judge Chapel, who noted that the state had not disputed the mental disability claim, wrote:
“Experts who testified at Pickens' tria estimated his mental age to be approximately that of a

%8 A person of average intellectual functioning would have an 1Q of 100. An 1Q below 70-75is
considered to be an indicator of retardation if existing concurrently with limitations in adaptive skills.
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nine-year-old child. | conclude, therefore, that it is no more acceptable to execute Pickens that
it isto execute a nine-year-old child.”>®

It is clearly within the reach of the judiciary to rule on the congtitutionaity of executing
prisoners with mental retardation. The US Supreme Court did so in 1989 when it came within
one vote of ruling that the execution of such individuas violated the congtitutional ban on cruel
and unusua punishments.8® Twelve years on, the Court has agreed to revisit its 1989 decision
and will rule on whether, inits view, US standards of decency have evolved to the point where
such executions are uncongtitutional . A ruling is not expected until mid-2002.

As of 31 March 2001, 13 US dtates and the federal government prohibited the use of
the death penaty against defendants with mental retardation, and severa others were
considering such legidation.®? Research showsthat amagjority of people who support the death
pendty oppose the execution of peoplewith learning disabilities®® Research also suggests that
evidence of menta retardation is highly mitigating in the minds of capital jurors, reinforcing the
importance of adequate lega representation to discover and present this issue at trid.®* The
American Association on Mental Retardation, now inits 125" year, holds that the death penalty
is disproportionate to the level of culpability possible for people with menta retardation.  This
expert organization is not saying that such individuas should not be held responsible for crimina
acts —just not killed for them. The American Bar Association opposes the execution of such
individuas. It took up this policy in 1989 after much research and deliberation. In the same
year, the United Nations adopted a resol ution opposing the death penalty “for persons suffering

%9 For more on the USA’s use of the death penalty against people with mental retardation, see Beyond
Reason: The death penalty and offenders with mental retardation. Human Rights Watch, March 2001.

% Penry v Lynaugh. See Beyond reason: The imminent execution of John Paul Penry (AMR 51/195/99,
December 1999).

51 On 26 March 2001, the US Supreme Court agreed to consider the issuein an appeal brought in the
case of North Carolina death row inmate Ernest McCarver, whose | Q has been measured as low as 67.

52 The 13 are: Arkansas, Colorado, Georgia, Indiana, Kansas, Kentucky, Maryland, Nebraska, New
Mexico, New Y ork, South Dakota, Tennessee, Washington. Those considering legislation include, Nevada,
Florida, Texas, North Carolinaand Missouri.

% For example, one Oklahoma survey in 1999 found 76.4 per cent support for capital punishment in
general, but also found that 77.6 per cent of these supporters opposed the execution of prisoners with mental
retardation. Survey of Oklahoma attitudes regarding capital punishment: A survey conducted for the Oklahoma
Indigent Defense System. Dr Ronald K. Gaddie. Cited in Miller v Sate. Brief of Appellant.

54 Stephen P. Garvey, Aggravation and Mitigation in Capital Cases: What do Jurors Think?, 98 Colum.
L. Rev. 1538, 1563 (1998). In thisstudy, 73.8 per cent of jurors said that they would be lesslikely to
vote for adeath sentence if there was evidence that the defendant had mental retardation.
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from mental retardation or extremely limited mental competence, whether at the stage of
sentence or execution”.

The State of Oklahoma's current position, as expressed in a recent reply brief on the
case of a mentally retarded prisoner, is that under (widely condemned) reservations lodged by
the USA on ratifying the International Covenant on Civil and Political Rightsin 1992, Oklahoma
can execute whom it wants within the constraints set by the US Supreme Court. The state a so
asserts that the question of the execution of the mentally retarded should beleft to thelegidature
and that there are adequate protectionsalready in place: “ Current law establishesthat if aperson
is unable to appreciate the wrongfulness of his or her acts, such person cannot be convicted or
punished for a crime... Certainly, such current laws would protect a person that is so retarded
that they cannot appreciate the crime or the penalty.”®®

As with the mentaly ill, cases of mentally retarded defendants have raised questions
about the adequacy of procedures used to determine competency to stand trial.

Jervaughn Miller was sent to Oklahoma s death row in 1999 for the murder of Timothy
Rucker. At histrial, the defence presented expert testimony that Miller has mental retardation
and an I1Q of 59. A 1994 evauation put his 1Q at 61. There was aso evidence that he was
suffering from serious depression and post-traumatic stress, possibly as a result of abuse he
suffered as a child or a sexual assault during an earlier prison term. Nevertheless, his lawyer
proceeded to tria without having requested a competency determination of his client. Another
experienced crimina defence lawyer who visited Miller in jail before the trid has stated her
“absolute certainty” that he was incompetent to stand tridl:

Mr. Miller also did not have any understanding of the qualitative differences between first and
second degree murder. When | discussed the seriousness and likelihood of a death penalty in
his case, he acted like it was the first time he had heard any of it... Talking about mitigation
evidencewith Mr. Miller wasimpossible. | am absolutely positive he did not understand what
I meant by “sentencing” being a separate part of the trial... | used the simplest descriptionsin
trying to explain...information to him. However, because of Mr. Miller’s limited intelligence |

& Miller v Sate, In the Court of Criminal Appeals of the State of Oklahoma. Brief of Appellee. 25
April 2000. The US reservations to which the Oklahoma Attorney General refers state that “ The United States
reserves the right, subject to its Constitutional constraints, to impose capital punishment on any person (other
than a pregnant woman) duly convicted under existing or future laws permitting the imposition of capital
punishment, including such punishment for crime committed by persons below eighteen years of age.” And:
“The United States considersitself bound by Article 7 to the extent that “ cruel, inhuman or degrading treatment
or punishment” means the cruel and unusual treatment or punishment prohibited by the Fifth, Eighth or
Fourteenth Amendments to the Constitution of the United States’. The USA’sreservations have been widely
condemned and found to beinvalid by UN monitoring bodies. See USA: A briefing for the UN Committee against
Torture, AMR 51/56/00, May 2000.
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found hewasnot capableof understanding. Hisintellectual limitationswere obviousand proved
to be acritical barrier between us®®

The psychologist who testified as a mitigation witness at the trial, has since stated her
opinion on the competency issue:

Although Jervaughn appeared to understand that he was charged with murder, his limited
abilitiesinlanguage, verbal comprehensionandreasoninginterferedwithhisfully understanding
the implications of the legal issuesin the charge of first degree murder and the choicesthat were
discussed with him regarding the issues of plea bargaining. He was unable to consider all
possibilities, making comparisons, and weighing their merits and consequences. His limited
mental functioning interfered with his being able to assist his attorneys in his own best
interests.... Jervaughn was severely depressed which further diminished his ability to think and
he was preoccupied with suicidal thoughts.®”

A pogt-conviction evidentiary hearing was held in thetrial court in November 2000, and
in January 2001 the judge ruled that Jervaughn Miller had been competent to stand trid in 1998.
He based his decision primarily on the tria lawyer’s testimony that he had believed Miller was
competent. There is evidence that the lawyer, who admitted that he had difficulty
communicating with Miller, was unprepared for thetrial because he had expected him to accept
aplea bargain in a case which the lawyer referred to as a “typical nigger ded” (see page 41).

Robert Clayton was executed on 1 March 2001. At his tria for the 1985 murder of
Rhonda Timmons, a psychologist testified that the defendant, who had dropped out of school at
the age of 12, had an IQ of 68. She said that the 24-year-old’s test performances on “word
recognition, spelling and arithmetic skills” placed him at third or fourth grade level (aged 8-10
years), that his“redlity skills” were poor, and that he was emotionally immature, very dependent
on othersand had difficulty controlling hisimpulses and tendencies.®® Prior to thetrial, the court
had found that there was doubt asto Clayton’s mental competence and ordered an evaluation.
A doctor carried out an examination on 11 July 1985 and, in a one paragraph report, found
Clayton competent. However, the court did not hold acompetency hearing. On appeal, the court
was ordered to conduct a retrospective hearing, if feasible. The court first held a hearing to

% Affidavit, Debbie Maddox. Ms Maddox had actually arranged for a psychiatrist to evaluate Miller,
but Miller'slawyer cancelled it.

57 Affidavit, Sally Church. Miller's appeal lawyers also arranged for a neuropsychologist to evaluate
him. Hehassaid: “Itis my opinion, based upon Jervaughn Miller’s level of mental retardation and his apparent
psychotic depression, that he was unable to assist his counsel in an effective manner when he was tried on 16
November 1998.” Affidavit, Dr Alan Hopewell.

8 Clayton v Gibson, US Court of Appeals for the 10" Circuit, December 1999.
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determine if it was feasible to hold a competency hearing nearly six years after the trial. The
only expert witness who testified at the feasibility hearing said that the available records
concerning Clayton’s competency were “poor”, and that it would not be possible to establish
competency on such records. Nevertheless, the court held a competency hearing, and in
September 1991 ruled that Clayton had been competent to stand trial on 1 March 1986. At the
hearing, Clayton's trial lawyer recalled that he had had “significant doubts’ about his client’s
competency during the trial. He described Clayton as having “the mentality of maybe like a
seven or eight-year-old and he was unable to give me the details | wanted”.°

Onappeal, the US Court of Appeasfor the 10" Circuit said that “the time gap between
Clayton' strial and the competency determinationistroubling”. Furthermoreit said that thereport
of the doctor who had found Clayton competent in 1985 was* admittedly brief”. 1t also described
as “troubling” the fact that one of the state’s main expert witnesses at the retrospective
competency hearing had “no independent recollection of Clayton, had no records or files... and
could not identify the bases for his conclusion”. Nevertheless the appeas court allowed
Clayton’s death sentence to stand.

Several prisoners aleged to have had learning disabilities have been executed in
Oklahoma, including Wanda Jean Allen, Cornd Cooks, Charles Foster and Bobby Ross.
Richard Hammon, Robert Lambert, Darrin Pickens and others alleged to have borderline or
actual mental retardation remain on death row. They include Gilberto Martinez, a Cuban
national, who is reported to have suffered serious brain complications in recent years, and had
brain surgery in 1997 and 1998. In June 1999, aclinica psychologist examined Martinez and
assessed him as having menta retardation, and an 1Q of 63-64.

A person with an accurately scored 1Q of below 70 is considered to be in the bottom
two per cent of the US population in terms of intellectua ability. Lessthan two per cent of those
convicted of murder receive the death penalty. Can a person with mental retardation be
considered to be among the top two per cent of murderers in terms of culpability and
punishment? The same question may be asked of children, against whom Oklahoma also
remains willing to use the death penalty.

Illegal: Killing children who kill

€ One of the police officers who questioned Clayton following the murder said he “seemed alittle bit
on the slow side”, and that it took a“ considerable amount” of explanation to help him understand hisrights. The
trial court ruled that one of Clayton’s two confessions was inadmissible because he had not understood these
rights. Mentally ill or mentally retarded individuals can be susceptible to giving false or misleading confessions.
Billy McGregor (page 22) reportedly made several false confessions to police as well as the confession that was
used against him. Ronald Williamson allegedly made a“dream” confession to police after 24 hoursin jail.
Another man with mental problems also confessed to the same murder (page 61).

Amnesty International April 2001 Al Index: AMR 51/055/2001



34 Old habits die hard: The death penalty in Oklahoma

“My son wanted to be here. They say he can’t because he’s 16 and that’s too young to
witness an execution. If that is so, why can the state of Oklahoma convict, sentence to
death and execute a 16-year-old child. | just don’t understand.” Fina statement of John
Walter Castro, executed 7 January 1999, Oklahoma.

Less than a month after John Castro’s 16-year-old son was made fatherless by the State of
Oklahoma, the same state killed Sean Sellersfor crimes committed when he was a 16-year-old
boy. On 4 February 1999 Sellers became the first person put to death in the USA for acrime
committed at the age of 16 since 1959.7°

International law prohibits the use of the death penaty against defendants who were
under 18 years old at the time of the crime. Out of step with thislong standing prohibition, the
US Supreme Court in 1989 set 16 as the minimum age for death pendty digibility in the USA.
Oklahoma is one of seven US states since 1977 to have executed prisoners for crimes
committed when they were 16 or 17 years old. Seventeen such prisoners have been put to
death since the USA resumed executionsin 1977; al but Sean Sellerswere 17 at thetime of the
crimes for which they were condemned. Since January 1993, only six countries are known to
have executed child offenders— Nigeria (1), Yemen (1), Pakistan (1), the Democratic Republic
of Congo (1), Iran (2), and the USA (12). Yemen has since abolished such use of the death
penalty, as has Pakistan (although it till has some child offenders on death row). China, which
accounts for most of the world’ s executions, abolished this use of the death penalty in 1997.

In 1998, there were four child offenders on death row in Oklahoma. Since then, one
has been executed and two have had their death sentences overturned on appeal. Scott Hain
isthe only person currently on death row in the state for a crime committed when he was under
18 yearsold (hewas 17). However, prosecutors continue to seek to add to that total:

| In September 2000, Oklahoma County announced itsintention to seek the death penalty against
Jack Chance, a 17-year-old with reported borderline mental retardation and a history of mental
illness accused of the murder of his counsellor in July.

| On 21 December 2000, Oklahoma County announced that it would be seeking the death penalty
against 17-year-old Trimaine Lamont Vick, accused of shooting David Kennedy, aged 21, during
arobbery at the Kennedy home in August.

The UN Sub-Commission on the Promotion and Protection of Human Rights has
affirmed that “the death penalty on those aged under 18 at the time of the commission of the
offence is contrary to customary international law”. The Sub-Commission called upon al
countries that retain the death penalty for child offenders to abolish it as soon as possible and,

" SeeKilling Hope: the imminent execution of Sean Sellers, AMR 51/108/98, December 1998.
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“in the meantime, to remind their judges that the imposition of the death penalty against such
offenders is in violation of internationd law”.”  International standards also require that
prosecutors be* made aware of ...numan rightsand fundamental freedomsrecognized by national
andinternational law”.”>  Thereislittle sign that judges or prosecutors in Oklahomaare aware
of internationd law in thisarea, or if they are, that they have any intention of paying heed to it.

Inalandmark case, Thompson v Oklahoma in 1988, the US Supreme Court ruled that
Oklahoma s planned execution of William Wayne Thompson, who was 15 years old &t thetime
of the crime, was unconstitutional. His sentence was overturned, and heis now serving alife
sentence. However, the Thompson decision has not stopped some prosecutors in Oklahoma
from attempting, or threatening, to seek the death pendty against 15-year-old defendants. In
late 1996, Tulsa County District Attorney’s Office sought to pursue a death sentence in the
retrial of Adriel Simpson, who was 15 years and three months old at the time of the 1990
offence. In January 1997, the state Court of Criminal Appeals intervened and stopped the
prosecutor’s quest. The ruling persuaded the Tulsa County District Attorney’s Office to also
drop their pursuit of the death penalty against Courtney Lasean Kendricks, accused of amurder
in 1996 when he was 15.

However, in August 1998 a Tulsa County prosecutor said he would “ research the case
law” to determine whether he could seek the death penalty against 15-year-old Dylan Shanks,
charged with three murders committed on 7 August. He said that the prosecution were
“anticipating” pursuing the death penalty unless their research ruled out that possibility. In the
event, the prosecution did not pursue a death sentence.

In 1999, the First Assistant District Attorney of Pontotoc County in Ada indicated that
he was willing to “make new law” in order to obtain a death sentence against Derrick Lester,
accused of a murder when he was 15 years old.  Following an urgent Amnesty International
appedl, the prosecutor informed the organization that he had decided not to seek the death
pendty againgt the teenager. In May 2000, like Adriel Simpson and Dylan Shanks, Derrick
L ester was sentenced to life imprisonment without the possibility of parole after pleading guilty.
In other words, rather than killing them, the state intends to let them die in prison.

Life imprisonment without the possibility of parole against children

Like the death pendlty, life imprisonment without the possibility of release against those who
were under 18 yearsold at thetime of the crime violatesinternationa standards agreed to across

"1 E/CN.4/Sub.2/2000/L.29. 14 August 2000.

2 UN Guidelines on the Role of Prosecutors. Adopted by the Eighth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, 1990.
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the world in recognition of the immaturity of children and their capacity for rehabilitation.” Y et
Oklahoma, along with other US states, continues to use this sentence against children. For
example, Michad Cipriano, ateenager with areported learning disability, was sentenced to life
imprisonment without parole (LWOP) in Oklahoma County in June 2000 for shooting his 15
year-old girlfriend when he, too, was 15 years old. Other child offenders currently serving
LWORP sentences in Oklahoma include: Thomas Loveless (16 at crime); Joe Vance Tilley (16);
Richard Harjo (16); Ronald Jessie (16); Eric Elliott (17); Jerry Mooney (16); Jesus Manuel
Corraes (16); Michelle Dawn Murphy (17); and Larry Donnelle Brown (17).

Amnesty International isconcerned that defendants accused of crimes committed when
they were 16 or 17 years old may opt to accept a plea bargain under which they agree to plead
guilty and accept life in prison without parole, in order to avoid a possible death sentence.  Yet
neither punishment should be used or threatened against defendants who were under 18 at the
time of the crime of which they are accused.

On 10 January 2001, Slint Tate was sentenced to life imprisonment without the
possibility of parole for the murder of a reserve sheriff’s deputy committed in July 1999 when
Tate was 16 yearsold. Histria had been dueto begin on 23 January 2001, at which the Rogers
County prosecution intended to seek the death penalty.  Instead, Slint Tate agreed to plead
guilty to the shooting in exchange for LWOP. Members of the victim's family gave their
consent to the plea agreement.  The wife of the victim reportedly said: “| think it will be more
of a punishment for him than the death penalty — having to sit there al day every day”.™*

Twenty years earlier, the State of Oklahoma wanted to kill Monty Lee Eddings for a
murder of a police officer in 1977 when Eddings was 16 yearsold. 1n 1982, his death sentence
was overturned by the US Supreme Court because the jury had not been allowed to hear
important mitigating evidence of his abused childhood: “[Y]outh is more than a chronologica
fact. Itisatime and condition of life when a person may be more susceptible to influence and
to psychological damage.” "> Monty Eddings is now 40 years old and serving a life sentence
with the possibility of parole. Since his death sentence was overturned, the USA, Oklahoma

3 Article 37(a) of the Convention on the Rights of the Child states: “Neither capital
punishment nor life imprisonment without the possibility of release shall beimposed for offences
committed by persons below eighteen years of age.” Although the USA isone of only two countries
not to have ratified the Convention (191 have ratified it), it has signed it, thereby binding itself in good
faith not to do anything which would undermine the object and purpose of the treaty.

7 Teen gets lifewith no parole. TulsaWorld, 11 January 2001.
™ Eddings v Oklahoma, 1982.
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included, has turned more punitive towards children who commit crimes. In doing <o, it has
diverged further from standards of juvenile justice agreed to in all corners of the globe.

Echoes from history: The impact of race

“The Special Rapporteur remains concerned at the discriminatory manner in which the
death penalty is applied in the United States of America and hopes that the advent of a
new millennium will also offer an opportunity for that great country to envisage penal
sanctions morein line with international human rights standards and with the prevailing
tendency, which is towards the abolition of capital punishment.” UN Special Rapporteur
on Contemporary Forms of Racism.’®

On 25 May 1911, Laura Nelson, a black woman accused of murdering a white deputy sheriff,
was lynched at Okemah in Oklahoma. She was dragged from the local jail by a mob and
hanged together with her 15-year-old son from a bridge over the Canadian River. They were
two of 23 African Americans lynched in 12 Oklahoma towns during the 10 yearsto 1921. A
recent report points out that: “1n some government participated in thedeed. 1n some government
performedthe deed. In none did government prevent the deed. 1n none did government punish
the deed.” "’

In December 1931, without a lawyer and in fear of being lynched, a young black man
named Jess Hollins pleaded guilty to the rape of a white woman in Creek County, Oklahoma.
I'n proceedings that took |ess than an hour, he was sentenced to death by ajudge. Thefollowing
year the state Court of Criminal Apped s overturned the conviction, ruling that Hollins, “with the
terror of the mob in hismind”, had not been in a position to waive his congtitutiond rights. Jess
Hollins was sentenced to death for a second time, this time by an dl-white jury. In May 1935,
30 hours from execution with his head aready shaved for el ectrocution, he was granted a stay
by the US Supreme Court. The Court overturned the conviction because blacks had been
excluded from the jury solely on account of their race, aclaim earlier rejected by the state Court
of Criminal Appeals. In 1936, Hollins was tried for a third time, again in front of an al-white
jury and sentenced to life in prison. He maintained his innocence and was backed up by
numerous, black, witnesses. However hisclaim that he had had consensual sex with hisaccuser
was something the white jurors were unwilling to believe. Between 1915 and 1966, Oklahoma
executed five men for rape. All five were African Americans convicted of raping white
women.

6 E/CN.4/2000/16. 10 February 2000.

" A Report by the Oklahoma Commission to Study the Tulsa Race Riot of 1921. 28 February 2001. In
27 of the 33 lynchings in Oklahoma between 1907 and 1920, the victims were black.
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The history of the death pendty in the USA is one of racist use, and to this day race
remains an element in the application of this punishment. In 1994, aUS Supreme Court Justice
said: “Even under the most sophisticated death penaty statutes, race continues to play amajor
role in determining who shdll liveand who shdl die.”®  In his 1998 report on the death penalty
inthe USA, the UN Specia Rapporteur on extrgjudicial, summary or arbitrary executions noted
that: “ Race, ethnic origin and economic status appear to be key determinants of who will, and
who will not, receive a sentence of death.””® Research into the US death penalty over the past
two decades has consistently shown a pattern of sentencing anomalies which cannot be
explained without reference to racia factors, particularly in relation to the race of the murder
victim. 1n1990, the Genera Accounting Office (an independent agency of the US government)
issued a report on death penalty sentencing patterns. After reviewing and evauating 28 major
studies, the report concluded that 82 per cent of the surveys found a correlation between the
race of the victim and the likelihood of a desth sentence. The finding was “remarkably
cons stent across data sets, states, data collection methods and analytic techniques. . .[T]herace
of victim effect was found at all stages of the criminal justice system process . .” .&°

The population of the USA is approximately 75 per cent white and 12 per cent black.
Since 1976, blacks have been six to seven times more likely to be murdered than whites, with
the result that blacks and whites are the victims of murder in the USA in about equal numbers.
Fifty one per cent of those murdered from 1976 to 1999 were white, and 47 per cent were black.
From 1989 to 1999, 48 per cent of murder victims were white and 49.5 per cent were black.8!

As of 31 March 2001, 705 people had been executed in the USA since 1977. In over
80 per cent of the cases, the crimesinvolved white victims.  Of the 40 executions carried out
in Oklahoma, 33 (82.5 per cent) were for crimes involving white victims.

Most murdersinthe USA areintraracia. Between 1976 and 1999, 86 per cent of white
murder victims were killed by whites, and 94 per cent of black murder victims were killed by
blacks. Of the 683 men and women executed by the end of 2000, 51.5 per cent were whites

8 Callins v Collins, 1994, Justice Blackmun, dissenting.
" E/CN.4/1998/68/Add.3, para 148.

8 Death Penalty Sentencing: Research Indicates Pattern of Racial Disparities, United States General
Accounting Office, Report to Senate and House Committees of the Judiciary, 26 February 1990.

8 Homicidetrendsin the US Trends by race. Bureau of Justice Statistics. Of the 492,852 murdersin
the USA between 1976 and 1999, 252,342 were of whites, 229,829 were of blacks, and 10,681 were of “other”.
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convicted of killing whites, 24 per cent blacks convicted of killing whites, 1.5 per cent whites
convicted of killing blacks and 9.5 per cent were blacks convicted of killing blacks.#?

Blacks are disproportionately represented on the country’ s death rows, accounting for
about 42 per cent of condemned prisoners.  The adult population of Oklahomais about 79 per
cent white, seven per cent Native American and seven per cent African American. The
population of its death row is 55 per cent white, eight per cent Native American and 32 per cent
African American. Of the 40 people executed since 1990, 22 (55 per cent) were white, 11
(27.5 per cent) were black, four (10 per cent) were Native American, two (5 per cent) were
mixed ethnicity/race, and (2.5 per cent) one was Asian.

Such dtatistics alone do not prove racia bias in the justice system, and may reflect
patterns of offending relating to wider socid inequalities. For example, between 1976 and 1999
nearly six out of 10 felony murdersinvolved black offenders. Nevertheless, when set dlongside
studies consistently showing race of victim, and/or race of defendant, as a factor in capita
sentencing after taking account of other circumstances, it appearsthat, asin the past, the largely
white US justice system places a higher value on white life than it does on the lives of blacks.®?
It istherefore relevant to consider aspects of how minority defendants are treated in the capital
justice system, including the make-up of the juries they face.

Asin the case of Jess Hallins 70 years ago, the modern era of US judicia killing has
seen minority defendants convicted and sentenced to die across the country by all-white or
amost dl-white juries. Charles Ray Giddens, black, was convicted of murder by an al-white
jury in Oklahomain 1978. He spent four years on death row before being released due to the
unreliable evidence used to support his conviction. Robert Miller, black, was convicted by an
al-white Oklahoma jury of the rape and murder of two elderly whitewomen. Hewasreleased
in 1999 after he was found to be innocent.

Blacks may be under-represented in the pool from which the jurors are selected in the
firgt place. For example, at the 1997 Tulsa County trid of Billy Don Alverson, who is black,
of the 75 people in the jury pool there were only five African Americans, none of whom sat on
the eventua jury. At the 1998 Oklahoma County trial of Danny Keith Hooks, who is African
American, there were four blacks among the 65 prospective jurors.  This means that blacks
made up six per cent of the jury pool in comparison to 13.5 per cent of the adult population of
Oklahoma County (according to the 2000 census). After thejury selection process, the disparity
was even more marked. All four blacks were excluded during jury selection, and the eventua

82 Death Row USA, Winter 2001. NAACP Legal Defense and Educational Fund, Inc.
8 SeeKilling with prejudice: Race and the death penalty in the USA (AMR 51/52/99, May 1999).
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jury consisted of 11 whites and one person who described herself as “not white”, but who was
not African American (see table).

One US newspaper recently concluded after conducting

a sx-month study into the application of the death pendty in African
North and South Caroling, that “minority defendants start out American
with an intolerable and indefensible disadvantage compared to Oklahoma County 13.5%
white defendants... black citizens are under-represented on adult population

juries. Prosecutors often excuse potentia black jurors because Jury pool at Danny 6%
they are less likely to vote for a death penalty conviction.”8* ;‘gjﬁfyst Oklanoma

The same appears to have occurred throughout the modern era :

of the death penalty in Oklahoma. For example, at the 1983 ;‘;rn°;;;egi°k‘§‘;f‘:ial 0%
Oklahoma County trid of James Fisher, who is black, the

prosecutor removed several black jurors and the eventua jury ;;"']fl;i":n“‘y adult 10%
was al-white.  1n 1997, Paris Powell, black, was sentenced to

death in Oklahoma County by ajury consisting of 11 whites and Jury pool at Billy 6.7%

Alverson’sTulsa

one black. Seven African Americans had been removed during County trial, 1997

jury selection, including four by the prosecutor's use of
peremptory chalenges, the right to exclude individuals deemed

to be unsuitable without giving areason.  Fisher and Powell
both remain on death row.

Bobby Lynn Ross, an African American, was executed in Oklahoma on 9 December
1999 for the murder of a white police officer, Sergeant Steven Mahan, in January 1983. Ross
was tried by an al-white jury. After the jury had been selected, the defence objected to its
compostion, “in that there were no black people called as jurymen in this case and the defendant
feds he'sdenied afair and impartial trial by his peers.” Thetria court overruled the objection.
Again, there are echoes from history here. 1n 1925, the Oklahoma Court of Criminal Appeals
had rejected a claim of racia discrimination in jury selection in the case of John Welch, an
African American, who like Bobby Ross, had been convicted by an all-white jury of the murder
of a police officer. The appeal court had been presented with uncontroverted evidence that
athough nearly one third of the residents of Muskogee County were African American, none
had sat on a Muskogee County jury for over a decade.  The Court said that the jury
commissioners had “claimed, very positively, that no one was rejected for jury service on
account of race.”® Proving discriminatory juror selection remains a difficult task 75 years on.

84 Uncertain justice: The death penalty ontrial. Charlotte Observer (North Carolina), September 2000.
8 Welch v Sate, 1925.
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In 21986 decision, Batson v Kentucky, the US Supreme Court ruled that jurors could
only be removed for “race neutral” reasons. To win an apped on thisissue, the defendant must
show that “ purposeful discrimination” took place. Proving “purposeful discrimination” is nearly
impossible, since prosecutors need only present a vaguely plausible non-racial reason for
dismissng potential jurors. For example, at the 1986 tria of Cyril Ellis, who is black, there were
10 minority jurorsin the origind jury pooal, four blacks, four Native Americans, one Asian and
one Hispanic. The eventua jury consisted of 11 whites and one Hispanic. The Oklahoma
County prosecutor used four peremptory challengesto remove two African Americans and two
Native Americans. When challenged, the prosecutor said that one of the blacks was removed
because hewas " inattentive”, and the other because she had indicated that she might not be able
to concentrate on the trid if it lasted beyond aweek because she would worry about paying her
bills. A white juror, who was a dentit, alSo expressed concern about his business but was not
excludedby thestate. 1n 1992, the Oklahoma Court of Crimina Appealsrejected the claim that
this demonstrated racialy motivated action on the prosecutor’ s part, arguing that the dentist had
not specifically said that he could not pay full attention to the trial, nor that he would not be able
to pay hishbills. Cyril Ellis remains on death row.

Minority defendants other than African Americans may aso facethisissue. Stephen
Vann White, who is Native American, was sentenced to death at a 1989 retria in Okmulgee
County. All three Native Americans in the jury pool were removed by the prosecutor using
peremptory strikes. Two were women who were unmarried and unemployed — the prosecutor
stated that employed and married jurors were preferred. The eventud jury is believed to have
been al-white. In 1997, a retrospective competency hearing was held to establish if White had
been competent to stand trial in 1989 (see page 24). At the hearing, the prosecutor used three
peremptory chalenges to remove al three minority jurors, one African American and two
Native Americans. The prosecutor explained that he had removed the Native Americans
because, “ despite the fact that they indicated they could serve, they both were diabetic”, and
excluded the black prospective juror because he was “inattentive” &

In 1991, the US Supreme Court, in Powers v Ohio, extended the Batson decision to
cover the exclusion of jurors on the basis of race, even if they were not the same race as the
defendant. Jay Wedey Neill iswhite and on death row in Oklahomafor acrimeinvolving white
victims committed in 1984 when he was 19 years old. At his retria in 1992, al African
Americans were removed during jury selection. Challenged by the defence lawyer, the
Comanche County prosecutor gave the reasons for his peremptory challenges against African

8 This same reason was given by a Comanche County prosecutor for the removal of an black juror at
the 1996 resentencing of Maximo Salazar, who is Native American. The prosecutor said that the juror had been
removed because he was wearing a gold earring in each ear, was approximately the same age as the defendant, and
was inattentive during the selection process. The defence disputed that the juror had been inattentive, but the
judge, without making afinding of fact, found the prosecutor had given “valid reasons’ for the juror’s exclusion.
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Americans. He said he had removed one of them because he was “leery about her close
religious affiliation” (her husband was a minister), that she was a school teacher and * school
teachers historically...tend to be forgiving in nature’, that her austere type of dress made him
uncomfortable, and that she nodded adamantly when the issue of the evidence necessary to
return a guilty verdict was discussed. The state removed another of the African Americans
because she had a stern look on her face, would not maintain eye contact with the prosecutor,
and was “independent and haughty” in her actions. A third black juror was removed because
he had retired from the military at arelatively low rank, was originally from alarge urban area
where killings occurred frequently, and he allegedly appeared to betaking thetria lightly. These
were accepted by the trid court and the Oklahoma Court of Criminal Appedls as legitimate
race-neutral reasons to strike the jurors.

Ma colm Rent Johnson, an African American, was executed in Oklahomain 2000. He
was sentenced to death in 1982 for the murder of an elderly whitewoman, UraAlmaThompson,
in 1981. He was tried by an al-white jury after the Oklahoma County District Attorney
removed al three African Americans from the jury pool by using peremptory challenges.

Following the Batson decision, Ma colm Johnson’ s case was referred back to the trial
court for an evidentiary hearing into the clam that racia discrimination lay behind the
prosecutor’s use of peremptory strikes. At the hearing, which took place four years after the
tria, the prosecutor “did his best to reconstruct from the record, his memory, and from his own
policies his reasoning in removing the particular jurors’ .8’ The state Court of Criminal Appedls
found that his explanations were “both neutral and logical”. These explanations included that
one of the black jurors had a son the approximate age of Ma colm Johnson, and therefore might
have sympathized with the defendant; another of the jurors was excluded because she had two
relativeswho had been convicted of crimes; and the third juror was anurse, and a Catholic, both
factors which the prosecutor considered might lead the juror to disfavour the death penalty.

Macolm Johnson's appea lawyers produced evidence that white jurors who shared
such characteristics were alowed to sit on the jury, and that the prosecutor’s ostensibly race
neutral reasons were smply a pretext for the discriminatory use of peremptory strikes. On
appeal in 1999, the 10" Circuit Court of Appeals described this as “troubling evidence” and
noted that “it appears that the record may provide support for petitioner’s pretext argument”.
Nevertheless, the Court declined to offer aremedy, and Malcolm Johnson went to his death on
6 January 2000 after 17 years on death row.

87 Johnson v Sate, Oklahoma Court of Criminal Appeals, 9 February 1987.
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On occasion, an dlegation of racia discrimination has been levelled at the defendant’s
own lawyer. Cornel Cooks was executed in Oklahoma s death chamber a month before
Ma colm Johnson. The quality of Cooks' slegal representation at histrial raised serious concern
(seepage45). Atoneof their first meetings, when the lawyer told the mentally impaired Cooks
that the state was seeking the death penaty against him for the murder of Jennie Ridling in
Comanche County in 1982, Cooks did not understand what that meant. The white lawyer told
him, “that’s what they do to niggers who rape white women.” 88

I'n 1998 a Comanche County jury voted to send Jervaughn Miller, an African American
man, to death row. At an evidentiary hearing in 2000, the defence investigator assigned to the
case testified that the night before Miller’ sfamily memberswere dueto appear at the sentencing
phase, she had told the defence lawyer and his co-counsel that she was having difficulty
preparing the relatives as witnesses.  She testified that the co-counsel had replied to her that
there “was no sense messing with these street niggers’, to which the lead lawyer allegedly
agreed. The defence investigator testified that the two lawyers, both white, called the case a
“TND” which they said stood for “typical nigger deal” .8

According to Miller's appeal to the Oklahoma Court of Criminal Appeals, the lead
lawyer aso admitted that he may have called Miller “a stupid nigger”. The appedl states that
he “attempted to justify the use of these racia durs by clarifying that he never made them in
front of Miller or hisfamily. Miller, however, overheard [the lawyer] say “he’ snot going to take
the ded, let the stupid nigger fry”. Despite the fact that [the lawyer] was confronted by his
supervisor about making the racial durs and told that this was something that should never be
said, [he] had the audacity to state that if he had to do it over again, he would still describe the
caseasa TND”.

The Division Chief at the Capital Trial Division of the Oklahoma Indigent Defense
System attended the final two days of Miller'stria in her capacity as the lawyer’s supervisor.
She has stated in an affidavit that from her observations, the defence lawyer “was not prepared
for the second stage. He did not even recognize the client’ s mother whom he had called to take
the stand as a mitigation witness.” She stated that he later admitted that he was unprepared,
because he had thought Jervaughn Miller would accept a plea bargain before the trial.

The lawyer in question was forced to resign. Jervaughn Miller remains on death row.
Other prisoners have gone to their deaths in Oklahoma's lethal injection chamber despite the

8 Cooks' s white co-defendant was sentenced to life imprisonment.

8 According to the appeal brief, the defence lawyer explained that a TND was one where “Nobody
saw the actual crime being committed, but they all saw what led up to it because they all turned around and ran”.
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fact that the quality of their trial representation fell short of international standards relating to
capital cases.

Death by default: Inadequate legal representation

“Petitioner’s trial counsel’s performance during the second stage was constitutionally
deficient as it was, in essence, non-existent.” US Didtrict Judge, 1999.%°

In 1999, US District Judge Tim Leonard overturned James Fisher's 1983 death sentence.
Presented with an appeal that the tria lawyer’s performance had amounted to “unequivoca
surrender” and a* complete abrogation of his duty to advocate Fisher’s cause’, Judge Leonard
noted that the lawyer had spoken only nine words during the sentencing phase: “Of the nine
words he uttered, four were the equivaent of judicia pleasantries and did nothing to advocate
[Fisher’ ] case. Theother fivewordsformed anill-founded, unsupported and ultimately rejected
objection to one portion of the prosecutor’s closing argument.” 9t

James Fisher remains on Oklahoma's death row while Judge Leonard’s decision is
appeaedto thefederal 10t Circuit. The Court heard oral arguments on 12 February 2001, with
the state arguing for reinstatement of the death sentence despite the performance of the trid

lawyer.

I'n June 2000, Oklahomadeath row inmate Bigler Jobe Stouffer was granted anew trial.
The 10" Circuit agreed that histrial lawyer’s performance had been congtitutionally deficient.
It pointed out that, at the first stage of the 1985 tria, Stouffer’s lawyers had failed to make an
opening statement, “ exhibited ineptnessat direct questioning”, were* unableto conduct effective
cross-examination of State’s witnesses’, and “presented closing arguments which were
ineffective at proffering any semblance of a defense theory”. The Court also noted that the
ineffective representation had carried over into the sentencing phase of the tria and “resulted
in a congtitutionally unsupportable verdict of death”.  The trial lawyers performance had
“clearly prejudiced [Stouffer] by denying any reasonable prospect for avoiding the death
penalty”.%2 Oklahoma County Digtrict Attorney Robert Macy, whose office prosecuted the
case, displayed a disturbing tolerance for low standards of defence representation: “1 will argue

% Fisher v Ward, US District Court for the Western District of Oklahoma, 29 September 1999.

% The nine words were: 1- “Waive® (waiving opening statement); 2 - “Rest” (instead of presenting
mitigating evidence); 3-7: “Judge, | object to that” (objecting to prosecutor’s closing argument, his objection was
overruled); 8 and 9: “We waive’ (waiving closing argument).

92 Souffer v Reynolds, US Court of Appeals, 10 Circuit, 7 June 2000.
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forever and ever that this would not have changed the outcome of thetrial. Hiscounsel doesn’t
change the fact that he did it”.%®

Both Fisher's and Stouffer’ s death sentences had emerged from the Oklahoma apped
court intact. Between them the two men had spent 30 years on death row before a federa
court accepted that the failings of their trial lawyers might have affected the outcome of the
trials. The state fought such decisonsdl theway. It doesthiswhile at the same time claiming
to have improved the public defender system for indigent defendants.®*

International standards require that a person facing the death penalty be provided with
“adeguate assistance of counsel at every stage of the proceedings, above and beyond the
protection afforded in non-capitd cases’.®> US congtitutional law alows alesser standard of
representation, and poorly represented defendants have gone to their deaths in execution
chambers around the country. Under a 1984 US Supreme Court decision, Strickland v
Washington, an inmate has to prove that not only was the lawyer’ s performance deficient, but
also that it had affected the outcome of the trial. The Strickland decision instructed apped
courts that judicia scrutiny of a defence lawyer’s performance must be “highly deferential”,
“indulge a strong presumption that counsel’s conduct falls within the wide range of reasonable
professional assistance”, and must avoid “the distorting effects of hindsight”.

Norman Newsted was represented by a trial lawyer who presented no mitigation
evidence or witnesses at the sentencing phase: nothing about his abused childhood, his use of
drugs from his early teens, or his possible borderline mental retardation. A federa district court
had held that the lawyer’s complete failure to prepare any mitigating evidence for the penalty
phase congtituted ineffectiveness, but that prejudice had not been proved. The 10" Circuit
agreed, paying strict deference to Strickland: “To look back is clairvoyant. Hindsight is never
wrong; atria never has such luxury”. Newsted was executed in Oklahoma on 8 July 1999.

It is thus a mgor task to convince the appea courts that a defence lawyer's
performance prejudiced the fairness of a capital trial. In the case of Charles Taylor, the
Oklahoma Court of Criminal Appesals ordered an evidentiary hearing into the claim that he had

9 Everything was going just like the prosecution had planned - and then day turned to night. Tulsa
World, 24 September 2000.

% A standard reply sent out from Governor Keating's office to people expressing concern about
Oklahoma'’ s death penalty, states: “One of the arguments made against the death penalty is inadequate resources
for public defenders. In that regard it is worth noting that funding in Oklahoma for the Indigent Defense System
has risen steadily over the past 10 years, from $961,000 in 1990 (0.03 per cent of the state budget) to
$13,986,560 in 2000 (0.28 per cent of the budget).”

% UN Economic and Social Council, Resolution 1989/64, 24 May 1989.
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received ineffective representation at his 1996 tria for the murder of Michael Sauer, dlegedly
committed while under the influence of drugsand alcohol. At the 1999 hearing, thetria lawyer
could not explain why he had not made an opening statement at either stage of the trid. He
aso did not recdl discussing Taylor’s testimony with him before the trid, or preparing him for
cross-examination. An expert on drug and alcohol dependency, the sole expert witness called
by the defence lawyer at the trid, testified that he had been contacted only at the last minute,
and was still assessing Taylor on the first day of thetrial. Ten relatives, acquaintances, work
colleagues, and a minister, tedtified at the hearing that they would have provided mitigation
testimony at the sentencing phase.  Seven had been contacted at the time, but were never
caledat thetria. When asked if he had any idea what the witnesses would have said if he had
called them, the lawyer responded that he “didn’t care’.

The trid court ruled that Taylor's lawyer had acted strategically and in February 2000
the Court of Criminal Appeals upheld the death sentence. Two of the five judges dissented.
One simply stated: “[Taylor] alegesthat histrial counsel wasineffective and thisineffectiveness
severely prejudiced [hig] defense. | agree.” The other dissenter wrote: “ There was never
much, if any, doubt about Taylor’s guilt. Hisonly chance was to persuade the jury to sentence
him to something less than desth. Asit turned out, he had no chance because his lawyer failed
him... the jury heard nothing to offset the State's evidence.”

Charles Foster was executed in Oklahomaon 25 May 2000. He was sentenced to desth
for the murder of Claude Wiley, a grocery store owner, on 1 April 1983. The state's key
witness at the trial was Foster’ s wife, Eula Mae Foster. She testified that he had killed Wiley
a the couple' s home after Wiley had delivered groceries there. At the trid’s guilt/innocence
phase, her testimony was the only evidence linking Charles Foster to the crime. He denied
knowing anything about the murder, and testified that at the time he had been at Wiley’ sgrocery
store, where hiswife had sent him. He said that he completed his purchases, waited outside the
store, and was gill therewhen EulaMae arrived in Wiley’ struck, which he claimed she said she
had borrowed in order to visit her mother in Texas. The couple were subsequently arrested in
Texas,; both were charged with the murder, but the charges against Eula Mae Foster were
reduced. She was sentenced to three concurrent five-year prison terms, and released after nine
months.

After thetrid, Cecille Fuller, who wasworking as cashier at the grocery storeon 1 April
1983, signed an affidavit that Foster was in the store at the time he said he was. She also
confirmed that he waited outside, and that he had been picked up in atruck similar to one
identified as Wiley's. Foster’stria lawyer had never contacted Fuller, or others at the store, to
investigate his client’s dibi.
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In 1999, a 10" Circuit judge described the trial as “in essence a swearing match
between Mr Foster and his wife’, in which Cecille Fuller’s post-conviction dibi evidence,
bolstering Charles Foster’s version of events and undermining Eula Mae's, should have been
given weight. The 10" Circuit judge said that “there can be little doubt” that the defence
lawyer’ s performance “fell far short of the mark”, and that hisfailureto interview potential alibi
witnesses “can hardly be considered atactical decision entitled to deference”. The judge cited
numerous cases where appeal courts have held that alawyer’ sfailureto investigate and present
testimony from independent alibi witnesses prejudiced the defendant. However, the other two
10" Circuit judges voted to deny Foster's appeal, and he went to his death maintaining his
innocence.

Charles Foster's tria lawyer had aso failed to investigate his client’s background,
including evidence of his menta retardation, to present at the sentencing phase. Yet if he had
persuaded just one juror to vote for life, alife sentence would have been the outcome. Two
10" Circuit judges recently wrote of the importance of mitigating evidence a a capitd trial:
“While cognizant of the heavy presumption of reasonableness we must afford trial counsel’s
actions, we are also conscious of the overwhelming importance of the role mitigation evidence
plays in the just imposition of the death penaty. The presentation of mitigation evidence affords
an opportunity to humanize and explain — to individuaize — a defendant outside the constraints
of the normal rules of evidence.”% Y et Oklahomainmates have been sentenced to death by
jurors who were not presented with anything like the full picture of the defendant.

Indeed, with the advent of victim impact evidence in capita trials, on some occasions,
jurors have been presented with more information about the background of the victim than the
defendant. At the tria of Marcus Cargle, the prosecution presented extensive victim impact
testimony, including a 12-page statement read by the mother of one of the victimsin which she
recalled anecdotes from her son’s life from the age of four (he was 33 when he was killed).
In contrast, the defence presented little mitigating evidence. The lawyer had intended for the
parents to testify on their son’s behalf, but the father told the judge that they had decided not to
speak in mitigation because “Marcus — he makes no sense to me”.  In 1999, a federd judge
ruled that Cargle should receive a resentencing because of ineffective defence representation
a histrial. The state appealed, and at the time of writing, Cargle remained on desth row.

Cornel Cookswas executed in Oklahomaon 2 December 1999 for the murder of Jennie
Ridingin 1982. Hislawyer had never handled a capita case before, having only finished law
school two years earlier. The 10" Circuit Court was “troubled” that the lawyer had “caled no
witnesses, and presented no evidence on Mr Cooks behalf” at the sentencing phase. The
Court added in its 1998 opinion, “Indeed, we are unable to glean from the record any second
stage strategy developed to defend Mr Cooks against the death penalty.” Because of his

% Mayes v Gibson, 4 May 2000.
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lawyer’s failure, the jurors never heard evidence of Cornel Cooks abusive and deprived
childhood, his mental impairment, his alcohol and substance abuse from a young age, his
normally gentle nature and lack of ahistory of violence.®” The 10* Circuit notedwith particular
concernthat thetria lawyer knew Cornel Cooks was remorseful, but made no effort to present
that to the jury.®® Nevertheless, the Court upheld his death sentence.

On 11 January 2001, Wanda Jean Allen became the first African American woman to
be executed in the USA since 1954. She had been sentenced to death in 1989 for shooting her
lover, Gloria Lesthers, in Oklahoma City in 1988. The two women, who had met in prison, had
aturbulent relationship; each had called the police to their home on more than one occasion after
domestic disputes. Gloria Leathers death followed a protracted argument; Allen maintained
she had acted in self-defence.

Allen’sfamily approached alawyer known to them. Believing that thiswas not acapital
case, he agreed to take it for afee of $5,000. The family made an initia payment of $800. The
state then charged Wanda Jean Allen with first-degree murder and announced that it would seek
the death penalty. The lawyer asked the judge to dlow him to withdraw from the case on the
grounds that he did not have the resources to represent a capital defendant. He had learned that
the family was unable to pay for an investigator or any other expert to aid in the defence, and
that they could not pay him the remaining $4,200 either. He offered to act as co-counsd, for
free, if apublic defender was appointed aslead counsdl. The prosecution opposed the lawyer’s
motion, and the court refused to allow him to withdraw. He was therefore forced to defend
Wanda Jean Allen on atotal payment of $800, with no co-counsel, no investigator and no
resources to hire expert witnesses. Furthermore, this was his first capital case.

7 Cornel Cooks grew up in abject poverty. A psychologist described hisfamily life as
“chaotic”, stating that the boy was a " throw-away child” and “astreet child most of thetime.” His
stepfather (he never knew his biological father) physically abused the children and their mother. Cooks
had a history of childhood head injuries, and began drinking al cohol, encouraged by his stepfather,
from the age of five. He sniffed solvents between the ages of 13 and 24, and said that he used “every
drug imaginable, except heroin”. Asateenager, he wasin aspecial education program for children
whose | Q scores fell between 55 and 75. His|Q had been measured at 75, but his performancein the
program was at or below average. After dropping out of school, he joined the navy, but was
discharged because he failed the aptitude tests.

% Research indicates that a defendant’ s perceived lack of remorseis a highly aggravating
factor in the sentencing decision of capital jurors. Stephen P. Garvey, Aggravation and Mitigation in
Capital Cases: What do Jurors Think?, 98 Colum. L. Rev. 1538, 1563 (1998). In the study, 40 per cent of the
jurors surveyed said that they were more likely to vote for death if the defendant showed no remorse.
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In a 1991 affidavit, the defence lawyer stated that after the trial he had learned that
when Allen was 15 years old, her 1Q had been measured at 69, and that the doctor who
examined her had recommended a neurological assessment because she manifested symptoms
of brain damage. The lawyer stated “1 did not search for any medical or psychologicd records
or seek expert assistance” for use at the trial.

A psychologist conducted acomprehensive eval uation of WandaJean Allenin 1995 and
found “clear and convincing evidence of cognitive and sensory-motor deficits and brain
dysfunction” possibly linked to an adolescent head injury. At the age of 12, Allen had been hit
by atruck and knocked unconscious, and a 14 or 15 she had been stabbed in the left temple.
He found that Allen’'s “intellectua abilities are markedly impaired”. He found “particularly
sgnificant left hemisphere dysfunction”, impairing her “comprehension, her ability to logicaly
express hersdlf, her ability to analyse cause and effect relationships..”. He also concluded that
Allen was “more chronically vulnerable than others to becoming disorganized by everyday
stresses - and thus more vulnerable to aloss of control under stress”.

Defendants such asWandaJean Allen, represented by inexperienced or underresourced
lawyers, have at the same time faced prosecutors highly motivated to obtain a death sentence.
As described below, such motivation has regularly led to prosecutorial misconduct.

Pregudicing justice: Misconduct by Oklahoma prosecutors

“Prosecutors shall, in accordance with the law, perform their duties fairly, consistently
and expeditiously, and respect and protect human dignity and uphold human rights, thus
contributing to ensuring due process and the smooth functioning of the criminal justice
system.” UN Guidelines on the Role of Prosecutors™

Frequent prosecutorial misconduct has undermined respect for human rights, due process and
the smooth functioning of the criminal justice system in Oklahoma. Despite frequent appea
court condemnation of such conduct, it persists.

The name of one prosecutor, Robert Macy, has cropped up particularly frequently in
gppellate rulings. He has held the post of Oklahoma County District Attorney since 1980, and
in 1998 was el ected, unopposed, to hisfifth term. He recently reiterated his support for the death
pendty in the following terms:. “1 fed like it makes my city, county and state a safer place for
innocent people to live. And that’s why | embrace it, not because | get any enjoyment out of
it.”1% Heisreported to have personaly prosecuted more than 50 defendants who received a

9 Adopted by the 8" UN Congress on the Prevention of Crime and the Treatment of Offenders, 1990.

100 A proud and unwavering believer in the death penalty. New Y ork Times, 10 February 2001.
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death sentence, over a sixth of the state's total since 1973. Fourteen of the 27 prisoners
executedin Oklahomabetween January 1999 and 31 March 2001 were prosecuted in Oklahoma
County.°! The county’s prosecutors have frequently engaged in conduct less than proper for
government officials employed in aprofession that entails responsibility over lifeand death. The
District Attorney’ sreputation precedeshim. For example, one of the reasons adefence lawyer
gave to persuade Bobby Joe Fields to plead guilty to the murder of Louise Schem in 1994, and
towaive hisright to betried by jury, was because Macy would be prosecuting: “ Shetold him that
since Bab Macy was going to be on the case, [Fields] would be in much worse shape with ajury
than if some other assistant district attorney was trying the case alone.” 12

In1999, in aseriesof articles on prosecutoria misconduct, theChicago Tribune singled
out Didtrict Attorney Macy for particular attention.  The newspaper’s investigation of appeal
court opinions on cases which he had prosecuted found that: “Macy has cheated. He haslied.
He has bullied. Evenwhen aman’slifeis at stake, Macy has spurned the rules of afair trid,
concealing evidence, misrepresenting evidence, or launching into abusive, improper arguments
that had nothing to do with the evidence” .13

Bob Macy responded to the Chicago Tribune's findings, saying: “1t's my obligation as
District Attorney to present the evidence in the light most favourable to the state. The people
are entitled to have a DA who argues their position very vigoroudy.” Such “vigour” has
apparently contributed to at least one defendant being condemned to die for a crime he did not
commit. Clifford Henry Bowen's conviction and sentence werelater thrown out on the grounds
that the prosecution had withheld evidence (see page 60). Clifford Bowen was reportedly Bob
Macy’ sfirst case. District Attorney Macy’ s conduct continues to test the courts:

| In January 2001, the Oklahoma Court of Criminal Appeals said that Bob Macy and his assistant
prosecutor had “skirted the border of impropriety or engaged in outright improper conduct in
both first and second stage” of the 1998 death penalty trial of Danny Keith Hooks.

| In October 2000, an Oklahoma district judge disqualified District Attorney Macy and hiswhole
office from prosecuting Terry Nichols for his aleged role in the 1995 Oklahoma City bombing
because of public comments about the case made by Mr Macy. Thedistrict judge ordered his

101 Oklahoma County is accounting for more executions in the modern era of the death penalty than it
did under Oklahoma's pre-1977 laws. Twelve of the 82 men (14.6 per cent) executed in Oklahoma between
1915 and 1966 were prosecuted in Oklahoma County. Fifteen of the 40 prisoners (37.5 per cent) put to death
since 1990 were prosecuted there. About 19 per cent of Oklahoma’ s population lives in Oklahoma County.

102 Fidds v Sate, Court of Criminal Appeals, 1996. In the event the judge sentenced Fields to death.

103 ‘Trye patriot’ not quite a shining star. Chicago Tribune, 9 January 1999.
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disqualification after hearing expert testimony that his comments about the Nichols case could
jeopardize his chance of afair trial in Oklahoma. The judge concluded that Macy had violated
a gag order and committed “a blatant violation of the rules of professional conduct”. In
December, the Court of Criminal Appeals upheld Macy’s disqualification, but allowed his
assistant prosecutors to remain on the Nichols case.!™

| In December 1999, the US Court of Appealsfor the 10" Circuit upheld alower federal court ruling
that 72-year-old Kenneth Paxton should receive a new sentencing hearing, citing “blatant
misrepresentation” in Bob Macy’s closing arguments to the jury. The 10" Circuit court used
suchwordsas* mendacious’ and “ deceitful” to describethe District Attorney’ sbehaviour. The
court said it had “no doubt that Mr Macy’ s conduct crossed the line between a hard blow and
afoul one”. District Attorney Macy responded that he had acted properly: “The case was
reviewed by the state Court of Criminal Appeals, and they didn't find | did anything wrong.”*®

At least onejudge on the Court of Criminal Appealsbelievesthat it should take concrete
measures against repeated misconduct by Oklahoma County prosecutors.  Judge Chapel, who
had earlier accused hiscolleagues of “winking at avery seriouscongtitutiona violation” 1°¢, wrote
in January 2001: “We have repeatedly condemned the Oklahoma County District Attorney’s
reliance on improper argument.  In addition to our warnings, federal reviewing courts have aso
repeatedly condemned Mr Macy and prosecutors from his office for their habitual misconduct
in argument. This Court has let this flagrant disregard for our rulings pass too long.” Judge
Chapel said that, in his opinion, the case should be remanded for a resentencing hearing “as a
sanction for deliberate prosecutorial misconduct”, regardless of whether the misconduct had
affected the outcome of thetrid. His fellow judges disagreed. %’

Didtrict Attorney Macy and his assistants are not the only Oklahoma prosecutorsto be
accused of misconduct; officials from other counties have regularly been reprimanded by the
courts since the state reenacted the death penalty in 1977. For example:

104 Nichols was sentenced in 1998 under federal law to life imprisonment without the possibility of
parole. District Attorney Macy has vowed to seek the death penalty against Nicholsin Oklahoma state court.

195 Court says DA acted improperly. The Oklahoman, 30 December 1999.

106 Brown v Sate, 31 December 1998. At Darwin Demond Brown's 1997 Tulsa County trial, the state
introduced a confession obtained by police when he was under illegal arrest. The Court of Criminal Appeals
found that the “ purposeful and flagrant violation of Brown'’s basic constitutional rights tainted his statement to
police’, but decided there was enough other evidence against Brown to allow the conviction and death sentence to
go undisturbed. Judge Chapel dissented: “[T]he majority winks at avery serious constitutional violation... this
Court should reverse and require the State to do it right. If, as the mgjority argues, the evidence was otherwise
sufficient, the outcome will be the same... Winking at serious congtitutional errors, while expedient, degrades and
demeans our rights.” Darwin Brown, who was 18 at the time of the crime, remains on death row.

17 Hooks v Sate, 22 January 2001, modified 12 March 2001, footnote 51.
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In 1982, the Court of Criminal Appeals granted Benjamin Brewer a new trial, citing the
prosecutor’s “overzealous’ and “outrageous’ conduct at the original proceedings four years
earlier. During cross-examination of an expert witness, for example, the TulsaCounty prosecutor
repeatedly stabbed a photo of the murder victim with the knife used in the crime. 1%

In 1988, the Court of Criminal Appeals expressed its “extreme disapproval” of the Pittsburg
County prosecutor’ s argument during the sentencing phase of Ralph Brown’strial inwhich he
had urged the jury to call the victim “back from the grave, put her on the stand under oath” and
ask her if she thought that her murder was deserving of the death penalty. TheCourt said that
this contravened the prohibition on arguments cal cul ated to inflame the passions or prejudices
of thejury, and reduced Brown’ s death sentence to life imprisonment.

In 2000, the 10" Circuit granted K enneth Nuckolsanew trial, ruling that prosecutorial misconduct
had deprived him of afair trial in 1982, when he had been sentenced to death for the murder of
Freddie Howell. At Nuckols' trial, the Pottawatomie County prosecutor had withheld from the
defenceevidenceregarding thealleged criminal activitiesof the state’ sprincipal witness, Deputy
Sheriff Billy Ware. Ware had been implicated in instances of theft at the jail, and in the selling
of stolen guns connected to asecond murder to which Nuckols had pleaded guilty. Ware' strial
testimony was crucia to a successful prosecution, and yet the defence had been denied
information which could have been used to challenge his credibility.

In February 2001, atrial judge dismissed the state’s request to seek the death penalty at the
forthcoming trial of Frank Collier and Debra Duckworth. The judge said that the prosecution’s
handling of the case had been*incompetent, negligent, inattentive and unprofessional”, that the
repeated missing of deadlines gavetheimpression that “it’ slike somekind of traffic case” rather
than a capital case, and that the only remedy was to make it a non-capital case. The Pittsburg
County District Attorney described the ruling as “judicial activism”, but her appeal againstthe
decision was rejected in March by the Court of Criminal Appeals.

Prosecutorial misconduct will not necessarily be remedied on appeal, and the courts

continue to alow prosecutors to engage in a wide range of questionable tactics in their pursuit
of death sentences.  Gilberto Hernandez Martinez was sentenced to death at a retrial in
1997.19% The Court of Crimina Appeals upheld his death sentence in 1999 despite finding
several instances of serious prosecutorial misconduct. The Court varioudy described the
Tillman County prosecutor's arguments at the trid as “clearly improper”, “troubling”,

108 Brewer was sentenced to death at hisretrial, and executed in 1996.

109 Gilberto Martinez was convicted of setting fire to the house of his girlfriend Mary Castillo in 1987

in which their three-year-old daughter Margaret Castillo and her four-year-old half-sister Reynalda Castillo died
from carbon monoxide poisoning. Their three brothers, David (11), Louis (8) and Angel (6) escaped. 1n 1995,
the Court of Criminal Appesals granted Martinez anew trial on the grounds that the defence had not been allowed
to cross-examine the alleged eyewitness to the crime, 11-year-old David Castillo, leaving the jury unaware that
the boy had a history of starting fires when his mother left him alone in charge of his younger siblings.
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“objectionable’, “ offensive’, and “at the very edge of what we consider to be constitutionally
acceptable”. It highlighted the prosecutor’s bid to “invoke societd alarm”, for example by
telling the jury that they had the “final say... on whether Tillman County and the world is safe
from Gilberto Martinez’. Nevertheless, the Court upheld the death sentence, also refusing to
overturn it on the grounds of the prisoner’s alleged mental retardation and the fact that he was
denied his consular rights as a foreign national .*1°

Minimizing the jury’s feeling of responsibility

I'n 2000, one of the jurorswho had voted to sentence Robert Clayton to death at histrial 14 years
earlier spoke of the enormity of the decision facing acapital jury: “Y ou don’t know how you will
fed in that Stuation until you have to write ‘life or ‘death’ on a piece of paper. It's so huge.
| don’'t know why | changed my vote. | really don't. It didn't fed right when | did it...l regret
it to this day.”** She had been the lone juror holding out for a life sentence before changing
her vote to the death. Robert Clayton was executed on 1 March 2001.

After five hours of deliberations at the 1998 trial of Danny Hooks, the jury sent anote
to the judge which said that they were 11 to one in favour of the death penalty, that the holdout
juror was refusing to change her vote, and that the 11 wanted the juror replaced. Thejudgetold
them to continue deliberating, but 10 minutes later the jury sent out a second message that they
were unableto reach unanimity. Subsequently the judge brought the jury out and spoke to them
of logistical arrangements that had to be made, such as the reservation of motel rooms, if
deliberations were to continue until the next day. The jury returned to their deliberations and
reached a unanimous verdict for death within 30 minutes.

110 Gjlberto Martinez is a Cuban national. He was not informed upon arrest of his right to contact his
consulate, as was the case for most of the 90 or so foreign nationals on US death rows. This widespread failure of
police to inform arrested foreign nationals of their consular rightsis a serious violation of US obligations under
international treaty law, including Article 36 of the Vienna Convention on Consular Relations. In Martinez's
case, the Oklahoma Court of Criminal Appeals appears to have misunderstood thisissue. It rejected the appeal,
saying that Martinez “has failed to show he made any request to state authorities to inform Cuban authorities of
hisarrest”. The onusis not on the defendant to make the first move, but on the arresting authorities to inform
the detainee of their right to contact their consulate. Gilberto Martinez came to the USA as arefugee, as did the
other two foreign nationals on death row in Oklahoma, Hungh Thanh Le from Vietnam and Sahib Al-Mosawi
fromlraq. While arefugee may be less likely than other foreign nationals to turn to the government of their
native country for support, this does not absolve the host authorities from ensuring that the arrested person is
immediately informed of their right to seek such assistance if they so wish.

111 Execution date near, jurorsrelive ‘traumatic’ choice. TulsaWorld, 26 December 2000.
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Two monthslater, on the third day of Jervaughn Miller’ strial, after the jury had already
found him guilty and heard one day of sentencing phase evidence, one of the jurors was
dismissed after she had become visibly upset and told the judge that her emotions were “shot”.
In a subsequent affidavit, the juror said that she had felt coerced into changing her mind to vote
for a guilty verdict; that the jurors had discussed, and some had aready decided, punishment
during the guilt/innocence deliberations; and that she had asked to be excused because she did
not want to face this pressure again.

As the US Supreme Court noted in 1985 in Caldwell v Mississippi, the life-or-death
decision that jurors face in capitd tridsis a*“very difficult and uncomfortable choice”. Jurors,
the Court said, might find “highly attractive’ a prosecutor’s suggestion that persons other than
themselves would bear “responsibility for any ultimate determination of death”. The Court
overturned Caldwell’ s death sentence because the prosecutor had mided thejury into believing
that the responsibility for imposing the death penalty lay elsewhere, namely the appeal courts.

There is research indicating a tendency for capital jurors to seek to minimize their
involvement in killing afellow human being. One study found that “[d]uring jury deliberations,
most jurors found ways to overcome, or avoid confronting, their sense of persona moral
responsbility for the defendant’ s fate. Some turned to God, others to the bottle, and still others
somehow interpreted the trial judge's instructions as saying ‘the law’ dictated a particular
outcome”. Ancther study found that in many casesjurors smply do not believe that defendants
will ever be executed, and that “ a substantial and disturbing minority of jurors do not accept sole
respongbility for the sentence they impose’, attributing most or part of that responsibility to the
judge or the appeal courts.'*? At Sean Sdllers’ clemency hearing in 1999, one of thejurorsfrom
his 1986 trid pleaded for his life to be spared, recaling that the jury had not really believed that
Oklahoma would carry out his execution, having not executed for 20 years. She claimed they
voted for death because they feared his early release if they did not. Evidence continues to
emerge from around the country of defendants being sentenced to death as a result of juror
confusion or coercion.**3

The Oklahoma Court of Crimina Appeals has stated that the “jury has the prime
responsibility for deciding whether the death penalty should be imposed. We must be cautious
to avoid any actions or directions whichwould tend to reduce the jurors' sense of responsibility

112 \Where' s the buck — Juror misperception of sentencing responsibility in death penalty cases. Joseph
L. Hoffman, 70 Indiana Law Journal (1995). And, Jury responsibility in capital sentencing: An empirical study.
Theodore Eisenburg, Stephen P. Garvey and Martin T. Wells, 44 Bluff. Law Review 339 (1996).

113 For example, see: Memorandum to President Clinton: An appeal for human rights leadership asthe
first federal execution looms, AMR 51/158/00, November 2000, pages 30-32.

Al Index: AMR 51/055/2001 Amnesty International April 2001



Old habits die hard: The death penalty in Oklahoma 55

for their decision”.***  Such caution has not been a favoured tactic of Oklahoma prosecutors,
especidly in Oklahoma County.

| At jury selection for the trial of 18-year-old William Bryson, District Attorney Macy told
prospective jurors; “No onein this court is going to be asked to kill anyone, but we are going
to ask the 12 jurorsto return verdicts of death. Do you understand what I’ m saying?’

| At Wanda Jean Allen’ strial, the Oklahoma County prosecutor argued to thejury: “...you do not
kill WandaJean Allen. All youdoisreturnadeathverdict. Youdon'tkill her and | don’tkill her.
All you can do isreturn adeath verdict. That’sall you do.”

| At thetrial of Darrin Lynn Pickens, the TulsaCounty prosecutor said in hisclosing argument for
adeath sentence: “...you don’'t have to live with the decision that you’ re going to execute him.
You'renot. You'renot killing him. You' re not executing him.”

| Bob Macy told jurors that they werejust “asmall piece of the machinery that isdesigned to take
people like Scotty Lee Moore and put them on death row.” Healso appealed to thejurors’ sense
of patriotism, comparing military service during wartime with handing down a death sentence,
and arguing that “we’re the ones heis athreat to unless something is done about it.”

| At thetrial of teenager Sean Sellers, Macy said: “Y ou don’t kill anyone. What you do, you go
out and you deliberate, and you decide, and if death isthe appropriate verdict, you bring it back
into the courtroom. That’sall you do.”

Sean Sdllers, Scotty Moore, William Bryson and Wanda Jean Allen have al been
executed. Darrin Pickens remains on death row.

John Joseph Romano is also on Oklahoma s death row. At histria for the murder of
Roger Sarfaty in 1987, the prosecution told the jury that Romano was already under a death
sentence for the murder of LIoyd Thompson in 1986. In 1994, four US Supreme Court Justices
stated that “the risk of diminished jury responsibility was grave in Romano’s case. Revealing
to the jury that Romano was condemned to die for the Thompson murder signalled to thejurors
in the Sarfaty murder case that Romano faced execution regardless of their life-or-death
decison in the case before them. Jurors so informed might well believe that Romano’ sfate had
been sedled by the previous jury, and thus was not fully their responsibility.” The four Justices
noted that the prosecutor (Bob Macy) evidently believed that informing the jurors of the prior
death sentence “would incline them toward death”, as he insgsted on introducing the evidence
over the objection of the defence. However, five Justices voted to uphold the death sentence.

Invoking God and the Bible

14 pickens v Sate, 25 March 1993.
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Under the selection process for US capital juries, prospective jurors who say they are opposed
to or have hesitations about the death penalty arelikely to be excluded by the prosecution. This
has been shown to lead to the sdlection of jurors who are more likely to convict and to believe
the prosecution.  For some prospective jurors, their opposition to the death pendty, and hence
their removal by the prosecution, will stem from their religious beliefs.!>  Nevertheless, given
that the USA is ahighly religious society!®, many of the jurors who sit on capitd trials will be
religious believers'”  Such jurors will presumably have reconciled their bdiefs with their
involvement in the death pendty. Yet they may be uniquely susceptible to suggestions by
prosecutors that God or the Bible support the death penaty.!'® In some instances, this may be
especially so where the juror is a Southern Baptist, whose |eadership continues to contend that
the Bible supports capital punishment. There are reportedly 775,000 Southern Baptists in
Oklahoma, the largest religious denomination in the state.!'® The president of the Oklahoma

15 1n New Mexico in 1999, leading members of various faiths, including Jewish, Catholic, Buddhist,
Quaker and Unitarian, brought alawsuit claiming that the state discriminates against religious opponents of the
death penalty by excluding them from capital juries. The New Mexico Supreme Court rejected the claim.

116 « po | s indii cate Americans are the most churchgoing in Protestantism and the most fundamentalist in
Christendom”. American exceptionalism: a double-edged sword. Seymour Martin Lipset. W.W. Norton and
Company, 1996.

117 At the 1998 triad of Kevin Young in Oklahoma County, it was alleged that one or more Bibles had
been read in the juryroom during deliberations and may have swayed a holdout juror into voting for death. A
post-conviction hearing was held into the allegation, and the trial judge ruled that one juror “may or may not have
had a New Testament inside his brief-case during the second stage of tria”. Onejuror testified at the hearing that
aBible wasread in the juryroom, and that she had been swayed towards death by versesfromit. However, the
court found her testimony inconsistent and Y oung’ s death sentence has been allowed to stand.

118 Thisis not to suggest that people of a particular faith will have a predictable attitude to executions.
For example, an Oklahoma woman whose father was murdered in 1984, saysthat her interpretation is that the
Bible allows the death penalty. However, sheis*“seeking a definitive personal stance”. She has reconciled with
one of the men who was sentenced to life imprisonment for the murder. Of the second defendant, who was
sentenced to death, she has said: “I used to think his death would bring closureto me. | found out that | got
closure from forgiving, and I’ ve aready found peace of mind. | don’t have to go see [his execution].” Chaplain
finds forgiveness for her father’s murderer. TulsaWorld, 11 February 2001.

119 The Southern Baptist Convention has about 16 million membersin the USA, the largest Protestant
denomination. At its annual meeting in Floridain June 2000, this conservative religious group adopted a
resolution supporting “the fair and equitable use of capital punishment by civil magistrates as a legitimate form of
punishment for those guilty of murder or treasonous acts that result in death.” A few dayslater, on CNN’s
Larry King Live Albert Mohler, president of the Southern Baptist Theological Seminary in Kentucky, voiced his
support for the internationally illegal execution of Gary Graham in Texas, carried out in Texas on 22 June,
despite serious doubts over Graham'’ s guilt. Mohler said: “The Bible makes very clear that God mandated capital
punishment as away of underlining and affirming the value of human life.”
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SouthernBaptist Convention recently said that most Southern Baptists believe the Bible supports
capita punishment.'2°

| Robyn Leroy Parks was executed in Oklahomain 1992, in a prolonged death described by one
media witness as “painful and ugly”.*** At Parks's trial, the prosecutor argued to the jury:
“You're not yourself putting Robyn Parksto death. Y ou just have becomeapart of thecriminal
justice system that sayswhen anyone doesthis, that he must suffer death. So all you are doing
is you're just following the law... so it’s not on your conscience. God’s law says that the
murderer shall suffer death. So don’t let it bother your conscience, you know.”

| At the Muskogee County trial of Michael Edward Long for the murder of Sheryl Graber and her
four-year-old son, the prosecutor had concluded hisargument for thejury to hand down adeath
sentence with thefollowing quotefromthe Bible: “Whosoever shall harm one of theselittleones
who believeth in me, it is better that a millstone be handed about his neck, and he be drowned
in the depth of the ocean.”

The state Court of Crimina Appeal stook issue with the Muskogee County prosecutor’s
Biblicd reference: “This kind of rhetoric has no place in a crimina tria in the State of
Oklahoma. Crimina procedure goesto extreme lengthsto removedl possibility of ajury verdict
or sentence even partially based on bias or prejudice. We call on jurorsto perform the difficult
task in a capita murder tria of deciding whether another human being lives or dies. For the
prosecutor to attempt to make this task somehow easier by implying God is on the side of a
death sentence is an intolerable self-serving perversion of Christian faith aswell asthe criminal
law of this State. We agree with the appellant: this statement is rank misconduct which we
expect not to berepeated.” However, the Court said that this misconduct was* harmless error”
and had not prejudiced the trid. Michael Long was executed on 20 February 1998.

This prosecutorial misconduct persists. At the 1996 trial of Curtis Lee Washington for
the murder of his former wife, Celia Washington, the prosecutor introduced both God and the
Bible in the state’ s case for execution. Firstly, Oklahoma County District Attorney Macy read
the jury aletter which had been written to him by Celia Washington' sfather, which included the
following (with origina spdling): “1 would like to request. If I'm allowed to legaly! that Curtis
Washington received the maximum penalty, no leenity, no pleabargains. No life. Death ashe
took it. Our Bible say’s eye for an eye... Please accomlish the right Godly justice.”

120 Religious community split over plansto execute 7 morekillers. TulsaWorld, 11 January 2001.

121 Two minutes after the lethal injection began, the musclesin his jaw, neck, and abdomen began to
react spasmodically for aimost aminute. He continued to gasp and gag for a further seven minutes. The
journalist wrote that the execution was “ overwhelming, stunning, disturbing — an intrusion into a moment so
personal that reporters, taught for years that intrusion is their business, had trouble looking each other in the eyes
after it was over.” 11-Minute Execution Seemingly Took Forever, TulsaWorld, 11 March 1992.
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In his closing argument to the jury, the prosecutor echoed the grieving man’s request:
“I submit to you that this defendant imposed death on Celia Washington and he deserves that
equal punishment... Celialies cold inthe ground. And her daddy lies out there mourning the loss
of hisbaby... Pray if you needto... But when you come back...bring justice with you. The only
way you can see justice in this case is to bring back a verdict of death.”

In 1999, the Court of Crimina Appeas noted that it had previousdy condemned
prosecutors “who attempt to make the capital sentencing decision somehow easier by implying
God ison the side of adeath sentence”, but said that it did not need to determine whether these
arguments had in themselves prejudiced the defendant. It ruled instead that Washington had
been denied a fair sentencing hearing because of the failure of his lawyer to chalenge the
state’s case for execution. The Court amended Washington's death sentence to life
imprisonment without the possibility of parole. Two of the five judges dissented. One accused
the majority of being “hypersensitive” to the use of the biblical reference.

In the case of Jervaughn Miller, sentenced to death in Comanche County in 1999, the
prosecutor has been accused of improperly eliciting testimony at the sentencing phase of thetria
suggesting that God supports the death penalty. Towards the end of the victim impact
statement by the victim’s mother, the prosecutor asked her if she was areligious person. The
witnessreplied that she was. The prosecutor then asked “Being a religious and serious person,
have you given full consderation to the evidence in this case? She replied that she had. The
prosecutor then asked her, “Having done so, do you believe you have an opinion asto what the
appropriate sentence would be?’. The victim’s mother responded that she believed that Miller
should be executed.

Encouraging vengeance

At the 1996 capitd tria of Lewis Gilbert, at which he was sentenced to death, the Cleveland
County prosecutor argued to the jury that the victims “cried out from their graves for justice’.
During his closing argument for a death sentence, photographs of not only the murder victimin
the case, but aso of the bodies of two people dlegedly killed by Gilbert in Missouri — crimes for
which he had been neither prosecuted nor tried — were displayed on a six foot (1.8m) by four
foot (1.2m) screenin the courtroom. In 1997, the Oklahoma Court of Criminal Appealssaid that
the photos were relevant to prove that the Gilbert was a continuing threat and therefore
deserving of execution.’?? Yet in other cases, the Court has said that it is“improper to urge the

122 The prosecution also presented family members of the Missouri victimsto the jury. The Court of
Criminal Appealsruled that this was prosecutorial error, as victim impact testimony should be restricted to the
family members of the victim in the case on trial. However, the Court said that the testimony was harmless as it
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jury to sentence out of revenge” and that the “ State should not encourage the jury to impose the
death penalty out of sympathy for the victims.” 12

The Court of Criminal Appealshasa so pointed out that for the prosecution to arguethat
it is unfair for the defendant to live because the victim is dead “creates a super-aggravator
applicable in every death case. No amount of mitigating evidence can counter this argument,
and if the jury agrees they may not even consider mitigating evidence.”*?* Nevertheless, the
Court continuesto allow prosecutorsto argue in thisway with impunity. For example, it upheld
the death sentence of Maximo Salazar in 1998. At his 1996 sentencing, the Comanche County
prosecutor “resorted to another stock argument that is showing up in more and more cases—the
advantages of life enjoyed by the Appellant as opposed to the disabilities suffered by the
deceased victim. The prosecutor rhetorically asked what Jennifer Prill [thenine-year-old victim]
would have given on the night of her homicide to have the opportunity to wake up in the morning,
to know human companionship, to watch color TV, to listen to the radio, to play board games,
to celebrate birthdays and Christmas and get gifts, to spend time with her family.”1%

Appedling to jurors to vote for execution out of a sense of vengeance appears to be a
favouredtactic of District Attorney Macy and hisassistant prosecutors. Thefollowing examples
are dl from Oklahoma County.

| 1989 — at the trial of Robert Duckett for the murder of John Howard, the prosecutor closed his
argument for a death sentence with: “Ladies and gentlemen, isit justice to send this man down
to prison, let him have clean sheetsto sleep on every night, three good mealsaday, visitsby his
friends and family, while John Howard lies cold in his grave? Is that justice? Is that your
concept of justice? How do [the victim’srelatives] visit him?’

| 1990 — at Walanzo Robinson’s trial for the murder of 26-year-old Dennis Hill, the prosecutor
referred to the injustice of Hill being “26 forever”, lying dead in his grave while Robinson is
“sleeping in aclean bed, three mealsaday, and hisfamily coming down and visiting with him”.

| 1992 —at the trial of Alfred Mitchell for the murder of Elaine Scott, committed two weeks after
Mitchell turned 18, the prosecutor argued: “To lock the defendant up forever will not take from
the defendant hisfamily. It won’ttake from Alfred Brian Mitchell hisfriends, television, movies,
three square mealsaday... Areyou 12 willing to allow him to go sit in a cell with three mealsa
day, color TV and live out therest of hislife? | suggest to you if you give him alife sentence or
life without parole hewill go down and sit on that bunk and laugh because he haswon, because
he hasn't got hisjust desserts for what he did to Elaine Scott and everybody”.

was relevant to the continuing threat aggravator. Gilbert v Sate, 1997. Gilbert remains on death row.
123 For example, Paxton v Sate, 1993 (citing Ser v Sate, 1973) and Le v State, 1997.

124 ev Sate, 1997.
125 Brief of appellant.
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| 1995 - at thetrial of Hung Thanh Le for the murder of Hai Nguyen, “... aseries of arguments by
both prosecutors...essentially suggested it was unfair that Le should live while Nguyen was
dead... They noted twicethat Nguyen wasdead while, if Lelived, hewould bewell-cared-for and
well-fed with visits from his family” .16

| 1996 — at the trial of Osbaldo Torres and George Ochoa, the prosecutor argued that if the jury
sentenced the two mento life imprisonment, they would have food and shelter whilethevictims
“liecold in their graves’.

| 1997 - at the trial of Terry Lyn Short, the prosecutor argued “that it was not justice to allow the
defendant three meals aday, a clean place to sleep, and visits by his friends while the victim’'s
mother daily grievesfor her only son”. Thejury hadjust heard ahighly emotional victimimpact
statement fromthe victim’ smother, which the Court of Criminal Appealsin 1999 said came*very
close to weighting the scales too far on the side of the prosecution by so intensely focussing
on the emotional impact of the victim’sloss.”

| 1997 — at thetrial of Paris Powell for the murder of ShaunaFarrow, the prosecutor argued to the
jury: “Isthere any rightnessto her, where she’ s at, in the grave, allowing himto live in the sun,
receive hismealsevery day, lay on clean sheets every night, think about waysto manipul ate the
system until his next visit or letter? Isthat right?’

| 1998 —in arguing for a death sentence for Kevin Y oung, the prosecutor said that the defendant
did not deserve to live in a* prison environment, not haveto gotowork every day, get hismeals
prepared, have anice clean placeto live” while the murder victim “liesdead in his grave”.

| 1998 — At the trial of Danny Hooks, the prosecutor’s argument for execution included the
following:“Doyourealy, really think that sending Danny Hooksto prison where he hasagood
bed, three mealsaday, visitsfrom his girlfriend, is that adequate punishment? 1’ m asking you,
isthat adeguate punishment for the crime he committed...?’

In these cases, the Court of Criminal Appeals has repeatedly held that such argument
by the state was improper and “not to be condoned”. It provided no remedy, however, holding
that the misconduct was “harmless error”, and all 10 men named above remain on death row.
Inearly 2000, Judge Chapel dissented from hiscolleagues’ decision to uphold the desth sentence
of Paris Powell: “1 cannot overlook the prosecutor’s attempts to inflame the jury... As the
magjority notes, this same prosecutor was previously admonished not to argue that the victim was
dead while the defendant dept on clean sheets and ate daily meals... The mgority admits the
prosecutor apparently choseto ignorethis Court’ sexplicit warning not to repesat the mistake, but

126 | e v State, Oklahoma Court of Criminal Appeals, 1997. Hai Nguyen and Hung Thanh Le had met in
arefugee camp in Thailand. Hung Thanh Le, who had settled in Ohio, was visiting Hai Nguyen in Oklahoma
City in November 1992 when the murder occurred.
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once again fails to attach any consequence to the prosecutor’s decision. | believe we should
no longer let this error pass.” Later in the year, the Court upheld Kevin Young's death
sentence, noting: “We have repeatedly condemned prosecutors from Oklahoma County for
meaking this type of argument and the prosecutor clearly should have known better.” Thistime
there was no dissent.

International standards state that prosecutors “should be made aware of theideals and
ethical duties of their office, of the congtitutional and statutory protections for the rights of the
suspect and the victim, and of human rights and fundamental freedoms recognized by national
and international law”, and they “shall at al times maintain the honour and dignity of their
profession”.*?” The failure of the Oklahoma Court of Criminal Appeals to call prosecutors to
account for their repeated misconduct risks undermining the rule of law and respect for human
rights. As a US Supreme Court Justice has said, “adopting a broad presumption in favor of
harmless error... has a corrosive impact on the administration of crimina justice. An automatic
gpplication of harmless-error review in case after case, and for error after error, can only
encourage prosecutors to subordinate the interest in respecting the Consgtitution to the
ever-present and always powerful interest in obtaining a conviction in a particular case.” 128

| Mark Fowler and Billy Fox were executed on 23 and 25 January 2001 respectively. They were
sentenced to death for the murder of three employees at a grocery store in 1985. District
Attorney Macy asked thejury: “Is it adequate punishment just to lock them up on a clean bed
with clean clothes and three meals aday? |sthat adequate punishment for taking three lives?”’

| Eddie Trice was executed on 9 January 2001. At histrial for the rape and murder of 84-year-old
Earnestine Jonesin 1987, District Attorney Macy argued for execution: “At that point in [Ms
Jones'] life, to beviolated like that, beaten, and | eft to die therein her own blood, while heisout
snorting cocaine, sleeping in a clean bed every night, three good meals a day, visits from your
family; is that adequate punishment? Ain’t no way. No way it is.... Ladies and gentlemen, |
submit to you under the evidence, if ever aman needed to die, heissitting right there.”

Eddie Trice was under the influence of drugs and alcohol at the time of hisbrutal crime.
Some of the mitigating factors, only partidly raised at the trid, included: evidence that he had
been raped while in a county jail at the age of 16; the fact that he was the product of arape (his
father raped his mother when she was 14 years old); the fact that he was abused by his two
stepfathers and two of his mother’s boyfriends; evidence that he was sexualy molested by a
priest when he was at kindergarten; the fact that he was sexually molested by another male
adult when he was seven years old; various head injuries during childhood; along history of drug
and acohol abuse; a post-conviction examination which indicated he was dydexic, functionally

127 UN Guidelines on the Role of Prosecutors, op.cit.

128 Rose v Clark, US Supreme Court (1986), Justice Stevens, concurring.
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illiterate with an 1Q of 79, suffered from post-traumatic stress disorder, and exhibited psychotic
paranoid thought disorder.

Oklahoma chose to warehouse Eddie Trice until it was giventhe green light to kill him,
13 years after the crime.  When judged by history, what mitigating evidence could be raised on
the state's behdf if it is to avoid absolute condemnation for its premeditated cruelty and
participation in a cycle of violence?

Seven mor e reasonsfor abolition: Cases of actual innocence

“I thought it was possible that this may be the eternity that | suffer... | have flashbacks.
Sometimes | feel like I’'min prison for hours at atime. | know I’'m not, but | can't help
feeling like I’'min prison.” Ronald Keith Williamson, Oklahoma death row survivor#

Since 1973, some 95 people have been released from US death rows after evidence of their
innocence emerged. Oklahoma accounts for seven of the 95, behind only Florida (20) and
[llinois (13). The governor of Illinoisreacted to his state’ s record by imposing amoratorium on
executions. At the time of writing, no other governor had followed his example.

Although Florida accounts for three times as many innocence cases as Oklahoma, the
two states have made such errors at the same rate: one wrongful conviction for about every 40
death sentences passed since 1973. Oklahoma's seven cases display dl the hallmarks of the
wider problems plaguing capita justice in the USA: prosecutorial misconduct, inadequate legal
representation, and the use of unreliable evidence and testimony. These seven casesaone are
reason enough for Oklahoma to abandon the death penalty.

T Charles Ray Giddens, 18, was convicted on 27 March 1978. The main evidence
against him came from an accomplice who was never charged. The Oklahoma Court of
Criminal Appedls overturned the conviction on the ground of insufficient evidence, and
describing the accomplice’ s testimony as “replete with conflicts’. In 1982 the Court ruled that
he could not be retried and he was released.  He had spent just over four years on death row.

1 Clifford Henry Bowen was convicted of killing Ray Peters, Marvin Nowlin and
Lawrence Evans in a motel in Oklahoma City in 1980. The case against him rested on the
testimony of twowomen who had seen aman in the area of the crime.  There was no physical
evidence linking Bowen to the crime. At thetrial, Bowen produced 12 alibi witnesses who said
he was in Texas, 300 miles from the crime scene, just one hour before the murder. The state

129 | ife after death row. New Y ork Times, 10 December 2000.
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theorized that he could have flown by jet and reached the motel in 45 minutes, but provided no
evidence that he had done so. In 1986, the 10" Circuit court overturned the conviction, holding
that the prosecution had failed to disclose information about another suspect, a South Carolina
police officer, who resembled Bowen, had greater motive, no dibi, and carried the same type
of gun and unusua ammunition used in the murders. Bowen was released after five years on
death row and the charges against him were dropped in 1987.

T Richard Neal Jones and three other defendants were sentenced to death for the 1983
murder of Charles Keene. One of the defendants, who admitted his own involvement in the
killing, testified that Jones had passed out from heavy drinking at the time of the crime. In 1987,
the Court of Criminal Appeas granted Jones a new trial on the basis of prosecutorial
misconduct, as well as the improper admission of hearsay testimony and inflammatory
photographs of the victim’s body which had been submerged in a river for amost a month.
Jones was acquitted at aretrial in 1988.

1 Gregory Ralph Wilhoit was sentenced to death in 1987 for the 1985 murder of his
estranged wife, Kathryn Wilhoit. The OklahomaBar Association found that hislawyer’ s ability
during the proceedings was markedly impaired by acohol, and in 1991, the Court of Crimina
Appedls found that the lawyer had been ineffective, in particular by not investigating bite-mark
evidence onthevictim. After thetria, 11 forensc odontologists provided affidavits that the bite
mark did not match Gregory Wilhoit's teeth. The appeal court wrote that: “[W]hen a person
is represented by counsd only in theory, but not aso in substance, the situation isthe equivalent
of not being represented by counsd at dl... It is the opinion of this Court, that it would be a
fundamental miscarriage of justice to deny Gregory Raph Wilhoit a new trid with competent
counsdl”. Wilhoit was acquitted at aretria in 1993.

A Adolph Honel Munson was sentenced to death for the murder of AlmaHall in 1984.
Ten years later, the Court of Criminal Appedls granted a new trial following an evidentiary
hearing the year before. The hearing had concluded that the state had failed to reveal that one
of its witnesses had undergone hypnosis with law enforcement officials prior to his testimony;
failed to turn over to the defence some 165 photographs containing evidence favourable to
Munson's claim of innocence; and withheld 300 to 500 pages of police reports regarding other
suspects in the case.  The appeal court ruled that “ given the wealth of exculpatory evidence
suppressed by the State, we are left with the inescapabl e conclusion that Munson was deprived
of hisright to afair trial and due process.” Adolph Munson was acquitted at aretria in 1995.

M Robert Lee Miller was sentenced to death for the rape and murder of two elderly
women, Zelma Cutler and Anna Fowler, in Oklahoma City in 1986 and 1987. Miller, 27, was
one of over 150 black men questioned. During 12 hours in custody, he gave police a “vison
statement” about the crime, in which he purportedly envisaged details of the crime from the
attacker’s viewpoint. This “confession”, together with hair evidence, and the fact that semen
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from thevictims had Miller’ sblood-type, wasused againgt him. After Miller had been taken into
custody, two elderly women were raped in crimes very similar to the attacks on Cutler and
Fowler. Ronald Lott was arrested, pleaded guilty and was sentenced to 40 yearsin prison for
theserapes. Yet, the jury at Miller’ strial never heard about Lott, or the fact that he had the
same blood-type as Miller.  Miller remained on death row from 1988 to 1995. He was moved
to the county jail pending retrial after DNA evidence cleared him of being responsible for the
rape of Cutler and Fowler. The state maintained that his confession meant that he was involved
in the crime, and offered Ronald Lott leniency if he would testify against Miller. Lott refused.
Meanwhile analysis of the “confession” showed it to be the result of police prompting and
manipulation of Miller, and that it contained many errors of fact. All charges against Robert
Miller were dropped and he was released on 22 January 1998. A few months later the
prosecutor in the case was elected to the podtion of tria judge in Oklahoma County. Ronald
Lott was reportedly dueto facetria in 2001 for the murders of Zelma Cutler and Anna Fowler.
Anna Fowler’s son, Jim Fowler, has said that he will testify against the use of the death penalty
if Lott isconvicted. Jm Fowler’s son was executed on 23 January 2001 (see page 80).

O Ronald Keith Williamson and Dennis Fritz were released in April 1999. They had
been sentenced in 1987 to death and lifeimprisonment without parole, respectively, for therape
and murder of Debra Sue Carter in Ada, Pontotoc County, in 1982.  Ron Williamson spent nine
years on death row and came within five days of executionin 1994. He hasahistory of serious
mentd illness and yet his lawyer failed to investigate this and did not even seek a competency
hearing. Neither did the lawyer challenge a*confession” Williamson gave to police describing
a dream in which he had committed the murder. He aso neglected to inform the jury that
another man, who aso had mental problems, had confessed to the murder of Debra Carter.
Moreover, the lawyer failed to question the motive of a jailhouse informant who aleged that
Williamson had confessed to Carter’s murder in jail. In 1995, a federa judge found that the
lawyer’ s performance had been constitutionally inadequate. The judge aso said that the state's
introduction of expert hair-comparison testimony at Williamson' strial was“irrelevant, imprecise
and speculative, and its probative value was outweighed by itsprejudicia effect.” DNA testing
later matched one of the state’ switnesses, Glen Gore, who in the meantime had been sentenced
to 40 yearsin prison for kidnapping and assaulting awoman in 1987. The DNA testing matched
neither Williamson nor Fritz. They were freed 12 years after their arrest.® In alawsuit filed
in 2000, Dennis Fritz and Ronad Williamson have accused the authorities of “deliberately
engineer[ing] a false case that consisted almost entirely of faulty forensic evidence, the self-
serving lies of the actual murderer, and fictitious confessions reported by jailhouse snitcheswith
overwhelming motivesto lie” They are suing for damages for the “reckless, intentional and

130 For more information on the cases of Robert Miller, Ron Williamson, Dennis Fritz, and others, see
Actual Innocence, by Barry Scheck, Peter Neufeld and Jim Dwyer. Doubleday, New Y ork, 2000.
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congpiratorial actions that deprived them of twelve years of freedom and inflicted enormous
suffering on them and their families.”

DNA testing: Modern technology contrasts with age-old brutality

Since the Governor of Illinois stopped executions in his state because of its “shameful” record
of wrongful convictions, the US death penalty has come under increasing scrutiny. The debate
within the USA has focused on the risk of executing the innocent, with particular attention on
the potential for DNA testing techniques to exonerate or incriminate. This was reflected in
Oklahoma when, on 1 June 2000, Governor Keating signed into law a measure to alow DNA
testing in the cases of certain capital and non-capital prisonerson appeal. Announcing the new
law, the Governor notedthat five Oklahomainmates had been freed asaresult of DNA testing.

DNA evidence may make the public and politicians feel more secure in their support
for executions, but provides no guarantee that fatal errors will be eliminated in death penalty
cases. Firdly, only arelatively small number of murder cases produce any DNA evidence.
Of the 95 wrongfully convicted prisoners discovered since 1973, only 10 were found to be
innocent on the basis of DNA evidence. Furthermore, like any forensic evidence, DNA testing
is vulnerable to human falibility or misconduct. Samples may become contaminated by poor
collecting or storage techniques, or may be planted a a crime scene by unscrupulous
investigators. Thepotentia aso existsfor laboratoriesto make mistakesor falsify test results 13!

In1999, afedera judgewas highly criticd of “mideading” and “ untrue” testimony given
by Joyce Gilchrist, Oklahoma City’ s then top forensic chemist, at the 1992 capita tria of Alfred
Brian Mitchdll.132  US District Judge Ralph Thompson noted that Gilchrist had knowledge of
DNA test results that would have indicated Mitchell’ sinnocence on two of the charges he was
facing, that of rape and forcible sodomy. That information had not been divulged to the
defence. Judge Thompson wrote that Joyce Gilchrist’s trid testimony, that DNA tests were
“inconclusive’, was* without question, untrue”. Infact the DNA tests showed that Mitchell’s
DNA was not present on samples that were tested. Judge Thompson also noted other
criticisms of the same chemist by the Oklahoma Court of Criminal Appealsin various cases.!*3

181 A recent US case illustrates the limitations of DNA testing as an absolute indicator of guilt or
innocence. Odell Barnes was executed in Texas on 1 March 2000, still proclaiming hisinnocence. Among the
most incriminating evidence against him was small blood spots found on his clothing, later identified by DNA
testing as coming from the victim. Post-conviction investigation by defense experts found that the bloodstains
contained a preservative using in the storing of blood. An expert concluded from the level of preservative in the
stain that the blood did not come directly from the victim, but was spilled on the clothing after the crime.

132 Mitchell v Ward, 27 August 1999. US District Court for the Western District of Oklahoma.

133 The cases cited by Judge Thompson were: McCarty v Sate, 1988 (Gilchrist’s delay in disclosing
hair evidence to the defence was “inexcusable’ and deprived defendant of afair trial. Gilchrist’s report regarding
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He overturned the rape and sodomy convictions, but upheld Mitchell’ s death sentence for the
murder, ruling that the aggravating circumstances still applied. In March 2001, it was reported
that the FBI wasinvestigating Joyce Gilchrist’ swork in an attempt to determine if anyone might
have been wrongfully convicted on the basis of her scientific conclusions.*3

Robert Clayton was due to be executed on 4 January 2001. On 3 January, Oklahoma's
Lieutenant Governor granted him a 30-day reprieve in order that tests could be conducted on
newly-found physical evidence. The evidence, which the appea lawyers had been requesting
without success for years, was apparently found in the Tulsa County District Attorney’ s office
24 hours before the execution was due to be carried out. Robert Clayton was executed on 1
March after the testing failed to exonerate him. Can the state guarantee that under such poor
standards of storage, the evidence had not been compromised? The potential for physical
evidence to be compromised was a so raised last year, when an Oklahoma City police freezer
broke down, raising the temperature of frozen biologica samplesfrom up to 1,000 criminal cases
to room temperature over a nine-day period between 25 September and 4 October.1*®

DNA testing is undoubtedly an important forensic tool, and the re-examination of any
potentially exonerating evidence is to be supported. However, DNA can aso be used by the
state as part of the tool kit it uses to pursue judicid killing. For example, the stabbing murder
of five women in an Oklahoma City drug house in 1992 remained unsolved until 1997, when
DNA testing identified Danny Keith Hooks as the donor of foreign blood found in the house (ie.
in addition to the blood of the victims). He was sentenced to death for the murders in 1998.
Evenin such acase, DNA evidence does not necessarily prove adefendant’ s guilt. Inthe drug
house killings, dl it proved was that Hooks was in the house at some point, which is undisputed.
In his trial testimony, Hooks stated that he had gone to the house on the night in question to

her examination of evidence was “at best incomplete, and at worst inaccurate and misleading”. The significant
omission, “whether intentional or inadvertent, resulted in trial by ambush”. Gilchrist gave improper opinion
which she was unquestionably unqualified to give and which was not supported by the state of the art of forensic
science; court noted conclusion of Southwestern Association of Forensic Scientists, Inc. that Gilchrist had
violated ethical code). Fox v Sate, 1989 (Gilchrist testified to a conclusion which was not scientifically
supported). Pierce v State, 1990 (Gilchrist violated trial court’s order to forward evidence to laboratory
designated by defense). Miller v Sate, 1991 (Gilchrist did not transmit evidence to defense expert until two
weeks after court-ordered deadline and six and one-half days beforetrial. Gilchrist’s report omitted crucia
conclusion. The significant omission, together with State’ s extreme tardiness in complying with discovery order,
“resulted in trial by ambush on avery critical piece of evidence’.)

134 City police chemist faces investigation. The Oklahoman, 30 March 2001.

135 Malfunction taints police evidence - Broken freezer ruins materialsin hundreds of criminal cases.
The Oklahoman, 22 November 2000.
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purchase crack cocaine. He said that he | eft after awhile, but returned later to find the women
dead.

Hooks claimed that he had cut hisfinger on abicycle that he rode back to the house, and
that it was bleeding when he entered.  All the foreign blood found in the house was from 90
degree droplets'®®, that is, they had fallen directly from the source, rather than being projected
by any sort of movement. Thisis at least as consistent with Hooks' claims, as it is with the
state’s theory that he had cut himself on the murder weapon during the attack. Amnesty
International has no position on the guilt or innocence of Danny Hooks, but notes that he was
convicted on circumstantial evidence and that his appeal lawyers have raised serious questions
about his conviction and sentence.

Danny Hooks's trial was marked by doubts about the fairness of the jury selection
process, instances of prosecutorial misconduct, and possible juror coercion. Insuch cases, the
advances in science and technology represented by the development of DNA evidence as a
forensic tool smply contrast with the age-old flaws and brutality of this outdated punishment.

Beyond a reasonable doubt? Some current cases

“Capital punishment may be imposed only when the guilt of the person charged is based
upon clear and convincing evidenceleaving no roomfor an alter native explanation of the
facts.” UN Safeguards Guaranteeing Protection of the Rights of Those Facing the Death
Pendlty.

Amnesty International is concerned by the willingness of the authorities to use unreliable
evidence in ther pursuit of this irreversible punishment.  When challenged that capita
proceedings demand higher standards, the state seeks to maintain the status quo.

Rocky Eugene Dodd was convicted in 1996, on wholly circumstantial evidence, of a
double murder (see page 76). He was sentenced to death. A key witness for the state was a
serial jailhouse informant, Kenneth Bryant, who told the jury that Dodd had confessed to the
crime whilethey werein jail together. Thejury were left unaware of |etters written by Bryant
relating to another capital murder case. The defence had attempted to make the jurors aware
of this evidence, but the prosecutor objected and the court upheld the objection. 1n one of the
letters, to an Assistant Didtrict Attorney, Bryant wrote of his long history of testifying in first
degree murder trialsin Oklahoma County, and stated that he “no longer [had] to lie... for anyone
in the world — especially the Oklahoma County District Attorney’s Office”. He aso wrote:

136 Apart from on a blouse found by the front door which Hooks says he used to bandage his finger.
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“The testimony from me in this case about a confession that you both asked and wanted from
me —you'll not get — because as you very well know — there wasn't one”.

In 1999, the Oklahoma Court of Criminal Appeds overturned Dodd' s conviction and
sentence saying that the jury should have been told of the letters because they undermined the
credibility of the state’ s key witness, particularly in a case in which there were residua doubts
about the defendant’ s guilt. The Court wrote: “ Courts should be exceedingly leery of jailhouse
informants, especidly if there isahint that the informant received some sort of a benefit for his
or her testimony”. In a step believed to be unprecedented in the USA, the Court ruled that
when a case involves such testimony, atria court should first conduct a“reliability hearing” to
determine the credibility of ajailhouse informant before the jury hears the testimony.

The state reacted strongly against the decision and appealed for arehearing. Thiswas
granted by the Court of Crimina Appedls, and itsorigina decision was vacated and withdrawn.
In January 2000, the Court handed down its revised opinion. It still granted Dodd a new trid,
at the time of writing scheduled for 2002, but this time the mgority opinion did not include
reference to the proposed reliability hearings.

Other cases further illustrate how the state is prepared to use questionable evidence to
achieve the execution of a defendant. Aspects of the cases of Dewey George Moore, Rocky
Dde Snow, Richard Norman Rojemand Phillip DeWitt Smith are outlined below — not because
Amnesty Internationa hasany view on their innocence or guilt, but because their casesillustrate
awider problem of the use of unreliable evidence to obtain capital convictions.

Dewey George Moore

Dewey George M oore, now aged 64, was sentenced to death in 1985 for the murder of 12-year-
od Jenipher Gilbert, who was abducted from outside her school in Midwest City, Oklahoma
County, on 27 September 1984. Her body was found the next day. Three people, two adults
and one teenager, claimed to have seen the abduction. All three said that the abductor’s car
was ydlow or lime green. Dewey Moore owned ayellow car. The two adults were unable to
positively identify Moore as the abductor. The teenage witness initialy picked another man
from the police photo line-up, but at the tria he identified Moore as the abductor. However, he
qudified this by noting that “it was kind of dark” and “1 couldn’t redlly tell”, and also admitted
that by the time of the trial, he had seen Moore about a dozen times on the televison news. In
1991, he signed an affidavit: “1 was a fifteen year old ninth grade student when | made my
statement; and | was very nervous, uncertain and impressionable regarding my eyewitness
recollection.” He continued: “The* positive’ identification that | made... wasincorrect... | could
not then nor can | now say with certainty that the man | saw... was in fact Dewey George
Moore.”
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At thetria, the prosecution presented the testimony of aforensic chemist, Janice Davis,
who testified with absolute certainty that hair and fibres taken from Moore' shome, car, andthe
victim identified him as the perpetrator. The jury found him guilty, and after hearing evidence
of previous violent acts by the defendant, including against children, sentenced him to degth.

In one of a series of articles in 1999 analysing the Illinois capita justice system’s
propensity for error, the Chicago Tribune noted that “over the last decade or so, hair-
comparison evidence has been exposed as notoriously untrustworthy. Some courts outside
[llinois have begun restricting or even forbidding its use, saying that visua hair comparisons are
scientificaly suspect and have little value as proof”.*®” The federa judge who overturned
Ronald Williamson's death sentence (above) was highly critical of the use of the hair
comparison method used to convict him.

The expertise and testimony of Janice Davis has been called into question sincethetrial.
Another expert who has reviewed the case has stated that sheis*shocked” by the poor quality
and apparent lack of objectivity of the testimony. “I am convinced that Ms Davis was not
objective in either conducting her examinations or drawing her conclusions. | am convinced that
her conclusions are questionable, unprofessional and in urgent need of verification.**®

Inaddition, David Bruce Hawkins, an undertaker who prepared Jenipher Gilbert’ s body
for burial, has made disturbing claims about the conduct of the police investigation of the murder.
He has stated that police officers came to the funeral home on three separate occasions to
obtain samples of thevictim'shair. He then asserts that John Boeing, another employee at the
funeral home, followed the police after they left the second time. Hawkins states that the
employee told him that the officers went directly to Dewey Moore’'s home, where one of them
climbed through an open window, and then unlocked the door from theinside. Hawkins claims
that the police had with them ared jumper, of the type the victim was wearing at the time of her
abduction (but which was never recovered), and the hair samples they had retrieved from the
funerd home. Theofficers, Hawkins, claims stayed in Moore' s home for sometime, and later
“appeared to be doing things’ to his car.

The police had conducted an initial search of Moore's home on 29 September 1984.
The record confirms that key hair evidence and the red fibres were not discovered until a
second search on 4 October, after the time that Hawkins claims police went to the home with
the jJumper and hair. 1n 1995, the Oklahoma Court of Criminal Appeals noted that this evidence
“certainly suggests that Midwest City police followed a somewhat unusual investigative
procedure in this case”, but denied the request for an evidentiary hearing. In September 1999,

137 Convicted by a hair. Chicago Tribune, 18 November 1999.

138 Janice Davis cannot be challenged on her testimony. Sheis dead, having committed suicide.
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the 10" Circuit Court of Appeals remanded the case back to federa district court for the
defence to pursue the possibility that police planted evidence.

Rocky Dale Snow

Rocky Dale Snow was sentenced to death in 1989 for the murder of Betty Jo Bush. Thecrime
took place at a flea market in Ada, Pontotoc County, on 8 December 1988. The police
prepared a composite drawing of the assailant, in collaboration with two eyewitnesses, Richard
Newland and Wayne Russell. Rocky Snow was arrested and appeared in apolice line-up. Both
Russdll and Newland picked the same man (not a suspect), who was not Rocky Snow.'® The
policetold at least one of the men, Richard Newland, that he had picked the wrong man, and one
of the two was “browbeaten and berated” for failing to identify Snow, according to his then

lawyer.

A local newspaper ran a series of articles stating that the two men had not identified
Rocky Snow. Appearing in one article was Snow’ s photograph and the composite picture. The
aticdle stated that Snow remained the suspect, that prosecutors were claiming that he had
disguised his identity in the line-up, and that the police were seeking the public’s help in
identifying Rocky Snow.'4® Wayne Russell later admitted that he had seen the newspaper
article.

After the “failed” line-up, police charged Rocky Snow with the unauthorized use of the
truck alegedly used by the attacker, which Snow had driven to another town later in the day.
At aninitial hearing on this charge three months after the murder, the only witness caled was
Richard Newland despite the fact that he never claimed to have seenthevehicle. Heidentified
Snow —who was in court in prison clothing — as the attacker, and the state charged Snow with
the murder. Meanwhile, Wayne Russell, who had been subpoenaed but not called, saw Rocky
Snow being brought into the courtroom in handcuffs and prison uniform.

At the June 1989 tria, both Russell and Newland identified Snow as the attacker.
Snow’s lawyer, the same man found to have inadequately represented Ronald Williamson

139 Both had seen the attacker from close-up. Both said that he did not have any scars. Snow had a
distinctive scar over hisleft eye from a serious car accident six months earlier. In 2000, an expert in eyewitness
identification testified that the fact that neither man had picked out Rocky Dale Snow at this line-up supports his
claim of innocence.

140 police ask public’'s help in solving slaying. Ada Evening News, 20 December 1988.
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(above), did not seek to have the identifications suppressed, even though they had clearly been
tainted between the origina line-up and the tridl.

A woman, Sondra Campbell, testified at the trial that twodays after the murder Rocky
Snow had told her in a nightclub that he had killed Betty Bush. She has since recanted her
testimony, saying that she lied under police threats and coercion. The owner of the nightclub,
and one of his employees, have said that Rocky Snow was not in the club on the night in
question.

The defence lawyer failed to investigate alleged evidence implicating Rocky Snow’s
brother, Allen Snow, who worked at the company which owned the truck allegedly used in the
crime. Thereisevidence that it was he who first suggested that the police arrest Rocky; that
he tried to implicate a cousin in the murder; that he was seen with a knife he claimed was the
murder weapon; and that he told various people that he had killed Betty Bush. Itisalso aleged
that the state withheld a police report that Allen Snow was seen by his neighbour in the truck
around the time of the murder.

Furthermore, the defence lawyer failed to investigate and present psychological
evidence that Rocky Snow, who has been assessed as borderline mentally retarded, is easily
manipulated and led by others. Such evidence could have raised questionsin the jurors' minds
as to whether he had been tricked into driving the truck on the day of the murder. At the
sentencing phase of the trid, the lawyer made no opening statement or closing argument, and
dd not investigate important mitigating evidence, particularly related to his client’'s mental
impairment. The Court of Criminal Appeals said that while “counsd’s performance was not
what we might like to se€”, it had not affected the outcome.

Richard Norman Rojem

Richard Norman Rojem was sentenced to death in Washita County in 1985 for the 1984 murder
of his seven-year-old former stepdaughter, Layla Dawn Cummings. He was aso sentenced to
1,000 yearsin prison for kidnapping the girl, and another 1,000 years for rape.

Richard Rojem was connected to the crime by circumstantial evidence. A plastic beer
cup with his fingerprint was found outside the Cummings home; on the night of the abduction
he had been in aloca bar which used such cups. Tyre tracksin the field where the girl’ s body
was found were consistent, although not positively matched, with Rojem’s car. Part of a
condom wrapper found at the crime scene was of the same brand as found at Rojem’ s home,
and as sold in the toilets at the local bar visited by Rojem.

The authorities appear to have focussed on Rojem to the exclusion of other suspects or
possible suspects. For example, Carl Bounds, arrested three days after the murder on acharge
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of indecent exposure, had blood in his car and work boots which an officer believed were similar
to prints found in the field in the Cummings case. The blood was not tested, and the car, which
had the same wheel base measurements as Rojem’s, was never analysed for possible matches
to the tyre marks or soil from the field. The police report on Bounds was discovered, after
Rojem’ s conviction, amongst the evidence withheld in the Adolph Munson case (see page 60).

The child’s biologica father, Donad Cummings, apparently believed that Layla's
maternal uncle murdered her. He told police that he was going to Michigan to collect proof.
However, shortly after hisarrival in Michigan hewas shot dead. The defence was not provided
with the investigators or resources to follow up on this or other suspects.

A policereport has a so been discovered since Rojem’ s conviction which suggests that
someone other than Rojem was in the field where the girl’ s body was found after the time that
the state alleged the crime occurred. A woman who lived near thefield told police that when
she got up to feed her baby in the early hours of that morning, she noticed acar at thefield. It
was there 30 minutes later when she returned to bed; this was at |east three hours after the
murder was supposed to have been committed. A federal District Court has agreed that “this
evidence should have been turned over” to the defence as it “could have had exculpatory
value’. However, the ruled that disclosure would have made no difference to the trid’s
outcome.

In a dissenting opinion in 1988, ajudge on the Oklahoma Court of Criminal appedssaid
that Rojem’ sright to afair trial had been denied by the antics of an “overzealous’ prosecutor.
The judge cited instances of the prosecutor making faces during the closing arguments of the
defence, and of his accusations that the defence were engaged in setting up a* smoke screen”
todivert thejury’sattention. Thejudgewrote: “ Such discourteous, disrespectful, and disgraceful
conduct on the part of District Attorney Suttleis degrading to our system of justice and istotally
inexcusable’ 141

In hisfinal argument at the first stage of thetria, the District Attorney said: “ There has
not been . . . amore horrible crime committed in thiscounty . . . or . . . Oklahoma. . . And when
you find the defendant guilty of murder and when you find the defendant guilty of kidnapping and
when you find the defendant guilty of rape, those of us who, in our own small way, who never
knew this child, but have lived it, can bury this child.”

141 Rojem v Sate, 16 March 1988, Judge Parks dissenting.
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The dissenting judge wrote that “this Court cannot tolerate arguments cal culated solely

to inflame the passions and prejudices of the jury.” Nevertheless, the mgority on the Court did
tolerate such arguments, and upheld the conviction and death sentence.

In 1999, a federa didtrict judge ruled that Richard Rojem should receive a new
sentencing hearing because of an error in the instructions given to the jury by the tria judge.
The 10™ Circuit upheld this decision, and Rojem’s conviction, on 30 March 2001.

Phillip Dewitt Smith

Phillip Smith was sentenced to death in 1984 for the murder of Matthew Dean Taylor in
Muskogee County in 1983. In hisreport of thetrid to the Oklahoma Court of Crimina Appeals,
provided in al capita cases, the trid judge responded “No” to the standard question: “ Although
the evidence sufficesto sustain the verdict, doesit foreclose al doubt respecting the defendant’ s
quilt?

Matthew Taylor waskilled in his gpartment during the early hours of 4 November 1983.
He had been bludgeoned on the head with a blunt instrument. There were no eyewitnesses.
No physica evidence linked Phillip Smith to the crime scene, and he maintained his innocence
of the murder. Smith admitted to being a a party in Taylor’s gpartment on the evening of 3
November, and that Taylor gave him $20 to go and buy some marijuana. The state alleged that
Smith returned later in the night to rob Taylor.

The murder weapon was never found. The prosecution’s theory was that it was a
hammer, and produced evidence that Smith had borrowed a hammer shortly before the crime.
At the autopsy, the medical examiner had removed loose hair from Taylor’ s hands, but the hair
had been inexplicably lost after it was mailed to the Oklahoma State Bureau of Investigation.
At the trial, the medica examiner theorized that the hair belonged to Taylor and that he had
pulled it from his head after being hit. The state also presented the jury with graphic autopsy
photographs, including onein which the skin surrounding the victim'’ s skull had been pedled back
to reveal mucous and brain tissue. When the Court of Crimina Appeals affirmed the degth
sentence in 1987, one of the judges dissented. He wrote that Smith should receive anew trid
because the autopsy photographs had been “extremely inflammatory” and their probative value
“subgtantialy outweighed by the danger of unfair pregjudice’, particularly given that the evidence
against Smith was “entirely circumstantial”.

The state produced two key witnesses against Phillip Smith. Victor Hickman testified
that he had given Phillip Smith aride to Taylor's apartment on the night of the murder. He said
that he waited in the car for about 10 or 15 minutes, and that when Smith returned, he had a
gmdl blood stain on his shirt. A jailhouse informant, Billy Joe Dixon, tetified that Smith had
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confessed the crime to him when they were held in jail together. Dixon denied that he had any
dedl for leniency for the charges he was facing in return for his testimony against Smith.

Tendays after Smith sentenced to death, part of the charge againgt Billy Joe Dixon was
dropped. He pleaded guilty to the remaining charge and was released on time served.  Dixon
told Smith’s post-conviction defence investigators that Smith had never confessed to him, and
that he had fabricated the evidence in exchange for leniency on his own charges. However,
at a post-conviction hearing, Dixon returned to histrial testimony. He had not wanted to testify
at the hearing, fearing that he might face charges of perjury. The prosecutor had spoken to
Dixon prior to the hearing. At the hearing, the prosecutor denied that the state had made any
dedl with Dixon for histrid testimony, but admitted that his office had a policy of encouraging
“snitch” testimony through favourable treatment of jailhouse informants.

In a 1999 affidavit, Victor Hickman recanted his testimony, saying that he had initialy
told the prosecutor’s investigator that he had not been to the apartment on the night of the
murder, but fearful of facing charges in the case he had eventually told the investigator “what
he wanted to hear”. “Thetruth is, though, | never took Phillip over to the victim’s apartment.
| never saw a stain on Phillip's shirt... At the end of our conversation [the prosecutor’s
investigator] told me to keep my mouth shut — not to say anything to anyone else.”

Smith’'strid lawyer has stated that he was never informed that Hickman had at first told
the stat€' s investigator a different version of events, information which he could have used to
undermine the credibility of the prosecution’s most important witness.

An evidentiary hearing was held in 2000 into the new evidence. Hickman’ stestimony
was reported to be hesitant and apparently fearful, and marked by long pauses, particularly
during cross-examination by the state.  Under direct examination he affirmed that the affidavit
was accurate to the best of his recollection. Under cross-examination by the state, his
testimony wasless beneficia to Smith, athough he maintained that he did not recall taking Smith
to the victim’s apartment, and said that he gave histria testimony “out of being scared”.

Fallowing the hearing, the Muskogee County Digtrict Court ruled that Hickman had not
recanted histria testimony and that the prosecution had not withheld exculpatory information
fromthetria lawyer. On 9 January 2001, Attorney General Drew Edmondson, who prosecuted
this case when he was Didtrict Attorney of Muskogee County, announced that he was asking
the Court of Criminal Appealsto set an execution date for Smith.  On 1 March 2001, a week
before his scheduled execution, Philip Smith became the first condemned prisoner in 35 years
to win arecommendation of clemency from Oklahoma's parole board (see page 91). At the
time of writing, Governor Keating had not made his decision on whether to commute the
sentence or alow the execution to go ahead.
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Undeterred: The death penalty as part of the problem

“Thedeath penalty isa miragethat distracts society frommorefruitful, lessfacile answers.
It exacts a terrible price in dollars, lives and human decency. Rather than tamping down
the flames of violence, it fuelsthemwhile draining millions of dollars from more promising
effortstorestore safety to our lives.” Robert Morgenthau, Manhattan Digtrict Attorney, New
Y ork42

At about eight o’ clock on the morning of 17 October 1997, Ronald Fluke walked into a Tulsa
police station and confessed that he had killed his wife and two young daughters earlier that
morning. He had been unableto kill himsalf. At his 1998 trid he pleaded guilty, waived hisright
to present mitigating evidence, and asked the judge to sentence him to death. He got his wish
and then dropped his appeals. Ronad Fluke was executed on 27 March 2001.

It seemsthat history has repeated itself. George Wallace was executed on 11 August
2000. At his1991 trid, he pleaded guilty to the murder of two teenage boys, waived his right
to present mitigating evidence and asked to be sentenced to death. Hewaived hisappealsand
sad he wished to be executed as soon as possible!*®  Thomas Grasso was executed in
Oklahoma on 20 March 1995 after waiving hisright to appeal. At his 1992 tria, he had pleaded
guilty to the murder of Hilda Johnson in her Tulsa home, waived his right to present mitigating
evidence, and asked the judge to sentence him to death.44

In voting to uphold Grasso’s death sentence, a judge on the Court of Criminal Appeals
recalled the case of James French, executed in Oklahoma in 1966 for the murder of a fellow
prisoner. The judge noted evidence that French had murdered his cell mate in order to force
the state to execute him, when he realised that he could not commit suicide.  While such cases
may be unusual, there are other indications that, far from having any special deterrent effect,
the desth penalty may actually have a unique capacity to increase violence.

James French was the last person executed under Oklahoma's old capital laws.
Research published in 1994 and 1998 concluded that Oklahoma's return to executions in 1990
after a 24-year moratorium was followed by a significant increase in the number of murders

142 Death penalty is ruled out by Morgenthau in slayings. New Y ork Times, 29 February 1996.
143 A month before he was due to be executed in 1995, George Wallace took up his appeals.

144 For more information on condemned prisoners who give up their appeals, see USA: Theillusion of
control: “ Consensual” executions, the impending death of Timothy McVeigh, and the brutalizing futility of capital
punishment (Al Index: AMR 51/053/2001, April 2001).
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committed by strangers.**® The researchers studied homicide counts between 1989 and 1991
and after taking other factorsinto account, concluded that the execution of Charles Coleman in
1990 had a brutalizing rather than a deterrent effect.  University of Oklahoma sociology
professor John Cochran said at the time of the publication of his 1994 research, “What this
means is, in Oklahoma, because we killed Charles Troy Coleman, we also killed a random
sample of 17 other Oklahoma citizens. We know by the technique we employed, the Coleman
execution caused this level of increase” In March 2001, Professor Cochran, now at the
University of South Florida, told Amnesty Internationa that: “ Our findings for Oklahoma have
now been replicated for Arizonaand California.!*® We have amulti-state analysis of the effects
of executions currently underway and preliminary findings seem to indicate a similar pattern.”

The New York Times recently examined murder rates in the 12 US states without the
death pendty and the 36 states which reintroduced the death penaty before 1983.147 It found
that murder rates had not declined any more in the death penalty statesthan in the states which
had not reintroduced capital punishment. It found that 10 of the 12 non-death penalty states had
murder rates bel ow the national average, while half of the stateswith the death penalty had rates
above the national average — Oklahoma's rate was about equal to the national average. The
study found that during the past 20 years, the murder rate in states with the death penalty was
48 per cent to 101 per cent higher than in the states without capita punishment.

In an opinion poll conducted in Oklahoma in December 2000 for the Tulsa World
newspaper, 63 per cent of those surveyed said that they “ somewhat” (26 per cent) or “ strongly”
(37 per cent) agreed with the statement “ Disregarding those aready on death row, the death
penalty is an effective deterrent to other criminals’.*®  There is a gap between the public and
officiddom onthisissue. InJanuary 2000, for example, US Attorney General Janet Reno said:
“I have inquired for most of my adult life, about studies that might show that the death penalty

145 Cochran, JK., M.B. Chamlin, and M. Seth. Deterrence or brutalization? An impact assessment of
Oklahoma’ s return to capital punishment. Criminology 32, 1: 107-134. (1994). Bailey, W.C. Deterrence,
brutalization, and the death penalty: Ancther examination of Oklahoma’ s return to capital punishment. 36
Criminology 711-733 (1998).

146 Ernie Thompson. 1997. Deterrence versus Brutalization: The Case of Arizona. Homicide Studies
1:110-128. and John K. Cochran and Mitchell B. Chamlin. 2000. Deterrence and Brutalization: The Dual Effects
of Executions. Justice Quarterly 17:685-706 respectively.

147 qates with no death penalty share lower homicide rates. New Y ork Times, 22 September 2000.

148 gn0ners back death penalty still. TulsaWorld, 9 January 2001. The poll also found that 66 per
cent responded ‘yes' to the question: “ Regardless of whether the death penalty is adeterrent to crime, isit the
right thing to do?’
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isadeterrent, and | have not seen any research that would substantiate that point”.14° A recent
standardreply sent out from Governor Keating' s office to those sending in appealsfor clemency
in death penalty cases refers only to the incapacitation effect of the death penalty: “Please
understand that we take no pleasure in enforcing capital punishment, but no one who was
executed ever killed again”.

A symptom of a culture of violence, not a solution to it

There was a spate of shootings in north Tulsain February 2001 which police said were linked.
At apress conference at the end of the month, the mother of one of the people killed joined city
officials and community leadersin calling for an end to theviolence. A city councillor said that
retaliation was the wrong response and urged those involved to let the police handle matters.
The Mayor was reported as saying that the shootings were “ just areminder that if wedon’t find
other ways for young people and older people to solve problems than through violence, then we
all suffer as a society.” >

At the same time the dtate, through its policy of judicia execution, is promoting the
message that violence is an effective response to a problem, and that killing is an appropriate
response to killing.

The Oklahoma Department of Mental Health and Substance Abuse Services recently
released the findings of a report which concluded that the rate of domestic violence among
teenage couples in the state was more than double the nationa rate.®* Oklahoma s reported
to have the seventh highest rate of domestic violence in the country.

I'n 2000, about onein four of the prisoners on Oklahoma s death row were there for the
murder of arelative or someone with whom they had a current or former family relationship.
As such the casesfall broadly under aheading of domestic violence, particularly against women
and children. At the same time, a number of the condemned were themselves the subject of
childhood abuse. Such as Gary Walker, executed on 13 January 2000, whoselife history the 10t
Circuit described as “lamentable and grievous...It is undisputed that Mr Walker was brutalized

149 \Weekly media briefing, US Justice Department, 20 January 2000.
1%0 Victim' s mom wants unity. Tulsa World, 28 February 2001.

151 Prevention works! Examining high-risk behavior among Oklahoma youth. Among the questions
asked in the survey was: “During the past 12 months, did your boyfriend or girlfriend ever hit, slap, or
physically hurt you on purpose?’ Of the nearly 5,000 answers from high school students, 19 per cent replied
“yes’, compared to afigure of 8.8 per cent nationwide.
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physcdly, emotiondly, and sexudly by hisparents.” 2 Or Jervaughn Miller, sent to death row
in 1999, who at the age of two was taken to hospital by his mother with a suspected skulll
fracture after being beaten by his stepfather. Or Marilyn Plantz, whose jury was left unaware
of her childhood abuse and a rape she had suffered as a 15-year-old. With an 1Q assessed at
76 in 1995, Plantz was due to be executed on 1 May 2001.

There is no doubt that violence, domestic and non-domestic, is a substantial socia
problem facing Oklahoman society, as elsewhere.!>® In 1995 aone, there were more
aggravated assaults — 16,102 — reported in the state than in the three years from 1974
combined. In thefive years from 1977, annual violent crime rate averaged 379 violent crimes
per 100,000 of the population. In the five years from 1990, the rate rose by 60 per cent to 607
violent crimes per 100,000 population, and averaged 573 per 100,000 between 1995 and 1999.1%4

Could not the huge resources expended on enforcing the death penalty in Oklahomabe
used for better purposes? Do executions make Oklahoma a better, safer, place?

| Robert Miller spent seven years on Oklahoma' s death row and another threeyearsinjail for the
murder of 92-year-old Zelma Cutler and 83-year-old AnnaFowler in 1986 and 1987 that he did not
commit. At the time, the authorities had knowledge of another suspect and yet pursued the
execution of Miller (seepage61). It appearsthat securing adeath sentencewasahigher priority
for them than securing the safety of their vulnerable citizens.

152 \Walker v Ward, 1999. Gary Walker was repeatedly beaten by his stepfather and sexually abused
by hismother. At the age of 13 his school referred him to a children’s hospital, where he was diagnosed with a
personality disorder, and poor control over his behaviour, impulses and emotions.  From the age of 19, he was
hospitalized for lengthy periods and diagnosed with serious schizophrenia-type mental illness. He was treated
with anti-psychotic medications and €l ectro-convulsive therapy, and ultimately diagnosed with bipolar disorder.

158 | n the context of crime in Oklahoma, Amnesty International is also concerned by issues other than
the death penalty. For example, in a January 2001 letter, it questioned the Oklahoma City police authorities
about the use of lethal force in several fatal shootings by police in the city in late 2000. In March 2001, the Civil
Rights Division of the US Justice Department was reported to be conducting a review of the Tulsa Police
Department. The Tulsa World reported that its review of police records showed that the city’s police used
pepper spray and other types of force more often against blacks than whites. It noted that in 1996, blacks were
three times more likely to be arrested than whites, and that this figure had risen to four times more likely in 1999.

154 source: Oklahoma State Bureau of Investigation (OSBI).  The categories of violent crime are:
robbery, rape, aggravated assault, and murder.
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In addition to Zelma Cutler and Anna Fowler, among the 2,637 people who were murdered in
Oklahomainthe 1980swere 87-year old Jennie Ridling, 76-year-old UraAlmaThompson, and 80-
year-old LulaMae Brooks. All three elderly women werekilled in their homes.

The official response to these three particular crimes was further killing. 1n a 10-week period
from 2 December 1999, the three men found guilty of the murders — Cornel Cooks, Malcolm
Johnson and Michael Roberts —were put to death in Oklahoma State Penitentiary.

Inthemidst of this spate of statekilling, another el derly woman was murdered in Claremore, near
Tulsa. On 2 January 2000, 88-year-old Erie Anderson Raybon was beaten to death in her home.

Two teenagers were arrested and charged with first-degree murder. Rogers County District
Attorney’ s Office announced that it would seek a death sentence against one of them, 19-year-
old Dallas Hastings.'*®

On 8 May 2000, an Oklahoma jury voted that James Ryder should be executed for the 1999
murder of 70-year-old Daisy Hallum at her homein Pittsburg County. A month later, on 16 June
2000, aMclntosh County jury handed down two death sentences against Harold McEImurry, a
man with a history of mental illness and achildhood of abuse, for the 1999 murder of 75-year-old
Vivian Pendley and her husband Robert Pendley, 84, at their home.

On 3 November 2000, 84-year-old Bertha Pippen was found dead in her homein Muskogee. She
had been beaten to death. A 17-year-old girl was charged with murder. This was reported to
bethe 12" murder in Muskogee County in 2000, and followed six in 1999. On 8 January 2001, 72-
year-old Morris Dewey Fowler was charged with the murder of hiswife Lora Jean Fowler, aged
71, at their home in Haskell County.

On 9 January 2001, the State of Oklahomaexecuted Eddie Tricefor the 1987 murder of 84-year-old
Earnestine Jonesin her home. On 18 January, Dion Smallwood was executed for the 1992 murder
of his girlfriend’s 68-year-old mother, Lois Frederick. Loyd LaFevers was executed two weeks
later, on 30 January, for the murder of 84-year-old Addie Hawley in 1985.

On 2 February 2001, 77-year-old Jack Cornwell was shot multiple times at a rura residence in
Mayes County in northeast Oklahoma. On 5 February, his son was charged with first-degree
murder in the shooting. On 12 February, a 74-year-old man was severely beaten during a
burglary of hishome in Okmulgee County. He died aweek |ater.

Robert Leroy Bryan awaits execution for the murder of his 69-year-old aunt at her Beckham
County home in 1993. Bobby Joe Fields is nearing the end of his appeals against his death
sentence for the murder of 77-year-old L ouise Schem during aburglary at her homein Oklahoma
County in the sameyear. SotooisJerald Wayne Harjo for the 1988 murder of 64-year-old Ruth
Porter at her Seminole County home.

And so the cycle of violence continues.

1%5 On 2 February 2001, the prosecutors agreed to drop their pursuit of the death penalty against

Hastings in return for a guilty plea and a sentence of life imprisonment without the possibility of parole.
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More than half the countries of the world have turned their backs on the death penalty.
I n some cases, it was recogni zed that the inescapabl e risk of executing the wrongfully convicted
was too great a burden for society to bear. In others, it was the redlization that the death
penalty isacrud and brutalizing punishment that does nothing constructive towards solving the
problem of violent crime.  All such countries arein line with international standards which seek
an end to this outdated and failed punishment. ~ All of them face the challenge of protecting
their citizens from violent crime, and bringing to account those who perpetrate such crimes.
They have found that there are viable alternatives to capital punishment.t5¢

Why is Oklahoma lagging so far behind?

Justice or revenge? The death penalty and victims' rights

“Keri and Shane are gone and have had their final judgement with God, even though it
wasn't their time. | hope you find it in your hearts and minds to let justice be done
rightfully and quickly and let Rocky go and have hisfinal judgement with God.” Parental
victim impact testimony presented to jury at Rocky Dodd' s trid for capital murder, 1996.

Emoations ran high at the 1996 trial of Rocky Eugene Dodd for the murder of his neighbours Keri
Soniker and Shane Mclinturff. When thejury announced itsverdict of guilty, thevictims family
members and their supporters cheered in the courtroom. After the jurors returned a death
sentence, “they were swarmed by the family and friends of the victims, each wanting to
persondly thank them for the verdict and sentence”.*>” In her report of the tria to the Court
of Criminal Appedls, thetria judge noted that the victim impact statements presented to the jury
by relatives had been “very prejudicial and inflammatory”, and that in her opinion “the jury was
influenced by passion or prejudice or other arbitrary factorsin imposing the death sentence” .18
The trid judge aso noted that there was residua doubt about Dodd' s guilt.

Since Dodd' s conviction, the prosecutor in the case, Assistant District Attorney Susan
Caswell, has herself become an Oklahoma County trid judge. Shewaséelected to thejudiciary

1%6 Canada, for example, where both the murder rate and public support for the death penalty have
dropped markedly since capital punishment was abolished in 1976. A recent survey, showed 52 per cent support
for capital punishment in Canada - down from 69 per cent in 1995 and 73 per cent in 1987. Support for death
penalty plunging. Toronto Globe and Mail, 16 February 2001. Canada s murder rate was 2.8 murders per
100,000 of population in the year before abolition (1975), and by 1999 had declined to 1.76, adrop of 40 per
cent. (Source; Statistics Canada).

157 Rocky Dodd given death sentence. Edmond Sun, 10 December 1996.
158 Dodd v Sate, 6 January 2000.
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in 1998 on aplatform of victims' rights. In her campaign literature, shewrote: “Too often crime
victims are not treated fairly in the courtroom... | believeit’stimeto redressthe balance.” The
literature noted that she was endorsed by local police and victims' rights advocates, as well as
Digtrict Attorney Bob Macy, in whose office she worked for 14 years. The parents of Shane
Mclnturff were aso quoted on the campaign material: “ Asthe prosecutor, Susan was dedicated
to making sure that the man who so brutally took our child was brought to justice. During the
long court process, Susan showed us compassion and understanding that we will never forget.
We need judges like Susan.” When Rocky Dodd’ s conviction was overturned in 1999 by the
Court of Criminal Appedls (see page 64), murder victims' family members were among those
who called for areversa of the decision.

On 8 February 2001, Judge Susan Caswell sentenced Emily Michelle Dowdy following
her conviction by jury the previous month of causing a desth while driving under the influence
of alcohal. At the sentencing, the mother of the victim presented the judge with two framed
photographs of her son before she made an emotiona statement about the pain and suffering
that his death has caused the family. At the end of the statement, many peoplein the courtroom
were crying. Themother also read out an e-mail that had been sent to her by one of the jurors:
“Emily may not care, but | want to tell you that there was 12 people that cared very much, and
| ill do and aways will”.**° The family asked the judge to follow the jury’s recommended
sentence of 25 years imprisonment. The judge, who had the choice of handing down a
suspended or reduced sentence, opted for the full punishment.

As the above illudtrates, “victims' rights’ are playing a centra role in the Oklahoma
justice system.  Amnesty Internationa has the utmost sympathy for the victims of violent crime
and their relatives. As an organization that works on adaily basiswith and on behalf of victims
of human violence, it would never seek to belittle their terrible suffering. Nevertheess, the
organization is concerned with certain aspects of the involvement of murder victims' relatives
in the capita justice system.

In his 1998 report on the death penaty in the USA, the UN Specia Rapporteur on
extrgudicial, summary or arbitrary executions wrote of his concern about the current approach
tovictims' rightsin the United States. Citing the UN Declaration of Basic Principles of Justice
for Victims of Crime and Abuse of Power'6°, the Special Rapporteur wrote: “While victims are
entitled to respect and compassion, access to justice and prompt redress, these rights should not
be implemented at the expense of those of the accused. Courts should not become aforum for
retdiation. The duty of the State to provide justice should not be privatized and brought back to
victims, as it was before the emergence of modern States.”

159 Woman gets 25 yearsin fatal car wreck. The Oklahoman, 9 February 2001.
160 Adopted by General Assembly resolution 40/34 of 29 November 1985.
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The death penalty — Pain-killer or just plain killer?

Elected officials in the USA often speak of the “closure’ or rdief that an execution will bring
to the family of amurder victim. For example, in October 2000, Oklahoma Attorney General
Drew Edmondson announced that he was requesting execution dates for six prisoners. In his
statement he said: “Our thoughts are with the family members of the victims of these horrible
crimes. Thiswill be adifficult time for them, but | hope they will experience at least a sense of
relief that the appeals are over and it appearsthat the sentences arefinally to be carried out.”16*
Such comments from politicians are problematic, given the absence of evidence that an
execution can guarantee any enduring relief, the huge resources that the death penalty diverts
from alternatives and consumes for no measurable return, and the brutalizing absurdity of a
punishment that creates more victims in the name of victims' rights.

Can an execution ever be enough to act as an emotiona balm for the anger and pain of
the murder victim’'s family members kept raw during the years of appeals necessary in capita
cases? That the promise of “closure” is a false promise is suggested by the reaction of a
relative who expressed his frustration at the decision of the man who killed his father not to
appeal against his death sentence: “To me, the punishment is being in prison knowing that you
might be executed soon. Once he's actually executed, it's over for him.”1%2  After Dion
Smallwood was executed in Oklahoma in 2001 nine years after the murder, the victim’'s
daughter said, “| am sad at the way he went, because it was very easy”.!%3 Similarly, after
Roget Berget was lethally injected in 2000 for a murder committed 15 years earlier, areative
of the victim complained that the execution “was easy - way too easy” for Berget. Earlier the
victim’'s family members had said that their hoped-for “closure” could not be total because
Berget’ s co-defendant had received alife sentence.*®* Doesthis mean that the family members
of the 98 per cent of victims whose murders result in a sentence of less than death are being
denied “closure’ by the state?

Officids regularly echo the complaints of victims' rights advocates about the years of
“delay” between crime and execution. Y et it has often been official misconduct or error which
has caused relatives to relive their loss at new proceedings ordered by the appeal courts. The
family of 18-year-old Pam Willis lost her to murder in 1982 and are till waiting for aconclusion
nearly 20 years later. 1n 1988, the Court of Criminal Appeals overturned Curtis McCarty’s

161 gx Execution Dates Requested, Including Female. Newsrelease, 2 October 2000.
182 grvivor: Death isn’t punishment. TulsaWorld, 7 May 1997.

183 Oklahoma City killer is put to death after apology. TulsaWorld, 19 January 2001.

164 Teacher’s murderer executed. The Shawnee News-Star Online, 9 June 2000.
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conviction and death sentence for the murder because of “highly improper” conduct by the
Oklahoma County prosecutor, including his asking the jury to votefor execution out of “lovefor
thevictims... and his future victims’. McCarty was sentenced to death at aretrial. In 1995,
his sentence was overturned because the jury had not been properly advised of its sentencing
options. He was sentenced to death again in 1996. The Court of Crimina Appealsupheld this
third sentence in 1998. It decided to reject the claim that the right to a fair trial had been
jeopardized by a hostile judge. It ruled that it wasdifficult to adjudicate on thisissue and smply
noted that it “is regrettable when a trial judge’s human imperfections in the course of a tria
might raise the specter of a lack of impartiality...”. It remains to be seen if McCarty’s
conviction and death sentence survive federal appeals.

The politicians who promote the concept of emotional peace-through-execution also
ignore evidence from those murder victims' relatives who say an execution only makes matters
worse. They argue that an execution isan appalling memoria for their lost family member, that
it perpetuates a culture of violence, and creates more grieving relatives.

The State of Oklahoma intends to kill Robert Wedey Knighton for the murder of
Virginia Denney and her husband Richard Denney in their farmhouse in Noble County in 1990.
Richard Denney’ s daughter, Sue Norton, does not want Knighton to bekilled. She saysshe has
forgiven him, and in the 10 years that he has been on death row the two have been in regular
communicetion. It is not that she believes he should not be punished or that he should be
released. Shejust does not want him executed. Sue Norton has become an active campaigner
against the death penalty.

The death pendty is divisve. Foyd Medlock, sentenced to desth for the murder of
seven-year-old Katherine Ann Buschin 1990, was executed in Oklahoma on 16 January 2001.
Katherine Busch's two grandmothers had very different responses to Medlock’s crime and
punishment. One became an outspoken proponent of victims' rights and executions.  She
founded the Survivors of Homicide Support Group, whose members have regularly stood in pro-
death penalty vigils outside Oklahoma State Penitentiary when an execution is carried out there.

She has actively opposed a moratorium on executions.

Katherine Busch's other grandmother is currently chairperson of the Oklahoma
Codition Againgt the Death Penalty which iscampaigning for amoratorium on executionsin the
state. She says that despite her anger and grief at the killing of her granddaughter, she came
to oppose the execution of Floyd Medlock: “I’ve forgiven him and I’ve gone on, but | don't
condone what he did... There'll never be closure, because Kathy’s not here. Executing himis
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not going to close this thing. What does it accomplish? All you're doing is making another
family suffer grief.” 165

Just like murder victims, death row inmates have loved onestoo. They become victim
to the government’ s calculated bid to kill their reative.®® Suchas Richard Hammon’ s mother,
who recently told Amnesty International that she often feelsthat she*“just can’t go on nomore”.
She expressed the pain of having a son on death row, and also that she cannot understand why
he isfacing execution when the man who actually shot the victim is serving alife sentence (see
page 15). Or Loyd LaFevers ssister, who had made funeral arrangementsfor her brother, and
prepared herself to watch him be killed by the state in March 2000. He received a stay of
execution afew hours before he was due to die. The Oklahoma Attorney General’ s concern
was again narrowly drawn: “1 am disappointed on behaf of the family members of the victim...
| am not in anyway discouraged about our ultimate success.” ¢’ That “success’ was achieved
on 30 January 2001, when LaFevers was put to death. His sister witnessed his killing.

At Mark Fowler’ s clemency hearing in January 2001, his uncle said to the parole board:
“We do not ask you to return him to the streets or set him free. Our hearts do not smply go out
to the victims families, but we weep and agonize with them. But another death is not the
solution. Another death leads to further anguish”. Mark Fowler’ sfather, Jim Fowler, pleaded
for hisson'slifeto be spared. He has experienced the culture of violence from both sides.
In 1986, three months after his son Mark was sentenced to death, Jim Fowler’s mother, Anna
LauraFowler, wasraped and murdered in her home. The State of Oklahomasent Robert Miller
to death row for the crime. He wasreleased 12 years later after he was shown to be innocent,
another victim of the state’' s commitment to execution (see page 61). Mark Fowler was put to
death on 23 January; his co-defendant Billy Fox was killed 48 hours later.

Victims' rights as a source of arbitrariness

As dsewhereinthe USA, it has become common in Oklahoma for prosecutors to consult with
the relatives of the victim following a capital crime.  Such an approach carries with it the

185 Granddaughter’s murder divides two women on death penalty issue. Dallas Morning News, 15
January 2001.

186 v our Il never hear another sound like a mother wailing whenever she’s watching her son being
executed. There'sno other sound likeit. Itisjust thishorrendouswail. You can’t get away fromit. That wail
surrounds the room. It's definitely something you won't ever forget”. Leigh-Anne Gideon, reporter who
witnessed 52 executionsin Texas. Witness to an execution, National Public Radio, 12 October 2000.

187 High court upholds stay of execution. Daily Oklahoman, 9 March 2000.
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potential to contribute to arbitrary or unfair outcomes.'®®  In the case of Scott Carpenter,
executed in 1997, the Mclntosh County prosecutor consulted with the victim’s family, who told
him that a plea bargain of life imprisonment was unacceptable. 1n contrast, the Rogers County
District Attorney’s Office agreed in February 2001 to drop its pursuit of a death sentence
againgt Dallas Hastings for the murder a year earlier, in return for a guilty pleaand a sentence
of life imprisonment without the possibility of parole. The Didtrict Attorney said that the
victim's family members had been consulted and agreed with the plea agreement.’®® Both
Carpenter and Hastings were 19 at the time of the crimes of which they were accused.

Amnesty International is aso concerned about the use of victim impact testimony at the
sentencing phase of capital trials. Such testimony has become routine since the US Supreme
Court ruled in 1991, in Payne v Tennessee, that it was admissible evidence. For example:

| At the Oklahoma County trial of Larry Jackson, the victim’'s mother made a victim impact
statement about theloss of her daughter. Her grief wasvisible. During her testimony she began
to cry and sob, and continued crying in front of the jury for at least two minutes.

| At thetrial of Michael Hooperin Canadian County, the grandmother of one of the victims made
an emotional plea that Hooper be sentenced to death. The grandmother said that she could
visualize the five-year-old running through the woods, being chased and caught, and saw the
murderer looking into the child’s “big, beautiful brown eyes’ before shooting her.

| At the Ottawa County trials of Gary Welch and Claudie Conover for the same murder, several of
thevictim’'sfamily testified. Their testimony included statementssuch as: “ It’ snot justicethat
my son liesin acold grave and these men should live’; and: “...thereisno doubt that they're
the ones that killed him... they sit in our courtroom smug, uncaring... | would beg this court and
thisjury to seethat justice be done. And justiceto usisno lessthan the death penalty”; and:
“Inthisinstance | tend to cry for revenge or vengeance... Justice in this case would be for the
jury to find the defendant worthy of the death penalty.”

All four men were sentenced to desth, and all but Claudie Conover, who was sentenced
to life imprisonment without parole at a resentencing, remain on desth row. Amnesty
International does not seek to belittle the very obvious suffering of the murder victims' families
in these cases, but has serious concerns about the relevance of their impact testimony to ajury
deciding between life and death. As one expert on the death penalty recently pointed out:

188 | n his report, the UN Special Rapporteur wrote that “the selection of which families the prosecutor
approaches has often been alleged to be influenced by race and class. The Special Rapporteur met with victims
families who had been approached by the local prosecutor, but once they informed the prosecutor that they did
not wish the death penalty to be sought, the prosecutor stopped cooperating with them. The discretion in
selecting which families the office of the prosecutor approaches may indeed increase the risk of arbitrarinessin
imposing a sentence of death.” E/CN.4/1998/68/Add.3, para 81.

189 Guilty plea entered in Claremore death. The Oklahoman, 3 February 2001.

Amnesty International April 2001 Al Index: AMR 51/055/2001



86 Old habits die hard: The death penalty in Oklahoma

“Inevitably, this processisraw with emotion; antagonistic to the defendant — explicitly ademand
for the death penalty — and not subject to cross-examination by the defence. Hardly the ideal
environment to tease fact from fiction, relevance from irrelevance, or to ensure objectivity in
sentencing...” 170

Indeed, only four years before the Payne decision, in Booth v Maryland, the Supreme
Court had ruled victim impact testimony uncongtitutiona: “Such information is irrdlevant to a
capital sentencing decision, and its admission creates a constitutionally unacceptablerisk that the
jury may impose the death penalty in an arbitrary and capricious manner”.  The Court noted
that in the Booth case, “the family members were articulate and persuasive in expressing their
grief and the extent of their loss. But in some cases the victim will not leave behind afamily, or
the family members may be less articulate in describing their fedlings even though their sense
of lossis equaly severe. The fact that the imposition of the death sentence may turn on such
distinctions illustrates the danger of alowing juries to consider this information... One can
understand the grief and anger of the family... [b]ut the formal presentation of this information
by the State can serve no other purpose than to inflame the jury and divert it from deciding the
case on the relevant evidence concerning the crime and the defendant.”

A year after the Payne decison overturned Booth, the Oklahoma legidature enacted
a law providing for the admission of victim impact evidence. The law defines victim impact
statements as “information about the financial, emotional, psychological, and physica effects of
aviolent crime on each victim and members of their immediate family, or person designated by
the victim or by family members of the victim and includes information about the victim,
circumstances surrounding the crime, the manner in which the crime was perpetrated, and the
victim’'s [sic] opinion of a recommended sentence.” The legidation was written by Senator
Brooks Douglass, who lost his own parents to murder.

At the sentencing phase of Marcus Cargle's 1994 Oklahoma County trial, family
members of the two murder victims made statements about the impact of the loss of their
relatives. For example, one relative read a 12-page statement in which she recalled anecdotes
from her brother’s life from the age of four (he was 33 when he was killed). In December
1995, the Court of Criminal Appealsnoted that her entire statement went to the emotional, rather
than any other effects of her brother’s death, and that its probative value was “substantialy
outweighed by its prejudicial effect”. The Court aso said that it had been wrong of the trial

170 Beyond capital punishment: respecting the needs of victims and establishing effective alternatives to
the death penalty. Peter Hodgkinson, Director, Centre for Capital Punishment Studies, School of Law, University
of Westminster, London, UK. In: The death penalty: Condemned. International Commission of Jurists,
September 2000.
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court to alow photographs of the victims while they were dive to be admitted as part of the
victim impact evidence. Nevertheless, the Court upheld the death sentence saying that the
admission of the victim impact evidence had been harmless.

In the Cargle ruling, one of the judges, Judge Lane, wrote a specia opinion. He said
that he “reluctantly” concurredthat victim impact testimony was allowed under Supreme Court
precedent. However, he wrote: “ | believe that the purposes of sentencing should be to tailor
a punishment to fit the defendant. Simply put, we should be limited to determining if under the
law the defendant deserves to die for his actions. With this decision, we are shifting some of
the emphasis to the victim. | believe that this will introduce an arbitrary factor into the
sentencing that has nothing to do with the defendant... Sentencing is not a matter of balancing
or comparing lives...It isnot acontest to determine who has the better right to live and who most
deservesto die.” *"* Judge Lane has since retired from the Court.

Amnesty International is concerned that victim impact testimony hasthe potential to act
as a“superaggravator” in death pendty cases. The Oklahoma Court of Criminal Appedls has
repestedly rejected thisnotion. Inits Cargle decision, the Court wrote: “The answer liesin the
obvious differences between victim impact evidence and aggravating circumstances. Evidence
supporting an aggravating circumstance is designed to provide guidance to the jury in
determining whether the defendant is ligible for the death penalty; victim impact evidence
informs the jury why the victim should have lived. Even if victim impact evidenceis present in
every case, this does not relieve the prosecution of its burden to prove beyond a reasonable
doubt the aggravating circumstance it has alleged.”

This reasoning would appear to conflict with the Court’s position in another case in
which it acknowledged the possible creation of a superaggravator through the state's attempt
to generate juror sympathy for the murder victim or a sense of revenge against the defendant.
The court stated that for the prosecution to argue for execution on the grounds that it is unfair
for the defendant to live while the victim is dead “ creates a super-aggravator applicablein every
death case. No amount of mitigating evidence can counter this argument, and if the jury agrees
they may not even consider mitigating evidence.”*’2 Why isit not possible that victim impact
testimony could result in the same? Moreover, victim impact testimony could be used by the
prosecution to bolster the evidence of a statutory aggravator (see Miller, page 11).

In February 1997, the Court of Criminal Appeds said that when victim impact
statements made a recommendation as to the sentence, this was acceptable so long as it was

1 Cargle v Sate, 22 December 1995, Judge Lane, specialy concurring.
172 L ev Sate, 1997.
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“concisg” and stated “without amplification”.!”®  Eight months later the Court upheld the death
sentence of Jackie Lee Willingham, despite victim impact testimony that went beyond the
commonly understood definition of those terms. At the 1995 trial, the husband and three
daughters of the victim had urged that Willingham be executed. One of the daughtersreferred
to the defendant as a “piece of trash” and told the jury what she felt he deserved: “1 think the
only fair punishment for him is that he should be confined in asmall area, someone three or four
times his size should come into that confined area and beat him, cause him pain. | think he
should have to beg for hislife. | think he should have to choke on his own blood. | think he
should have to crawl, try to get away from his attacker. | think he should suffer, suffer, suffer,
but you know, even if he' s put to death, he won't suffer, you know he will have apainless death.
We can't do anything to him that will cause him the kind of pain that has been caused to our
mother and to us... Mom has raised usto be kind and forgiving, but we can't forgive thisand we
want him killed.” The Court of Criminal Appeds said that athough such testimony was “the
kind that can tip the balance too far” againgt the defendant, it had not prejudiced Willingham.
He remains on death row.

Significantly, on the rare occasions when victim impact testimony could conceivably
favour the accused, the courts are not as ready to allow such scope for the victim’'s family
members to recommend the punishment. At the 1998 trid of Kevin Y oung for the murder of
Joseph Sutton, the tria lawyer sought to recall a victim impact witness in mitigation after
discovering that she was not asking for the death penalty. Thetrial court denied the lawyer’s
motion, stating that it was not “relevant whether they want the death penalty or they want him
togofree[sic]. | just don't think it's appropriate and it goes beyond what | think the victim
impact statement should state.” The OklahomaCourt of Criminal Appea supheld Y oung’ sdeath
sentence, ruling that it was within the discretion of thetria court to decide whether to allow the
defence to recall the witness in question.

Involvement of murder victims' relatives in clemency and execution

Victims family members aso can, and regularly do, appear before the Oklahoma Pardon and
Parole Board along with a representative of the state Attorney Genera’s Office to urge the

173 |_edbetter v State, 1997. At Andrew Ledbetter’ strial for the murder of his estranged wife, the
victim’s brother read a victim impact statement and urged the jurors to impose a death sentence, which they did.
It was subsequently revealed that the brother had gone to alibrary and copied down passages of the victim
impact statement used against John Booth in histrial for the 1983 murder of an elderly couplein Maryland,
which culminated in the US Supreme Court’ s 1987 Booth v Maryland decision. In 1997, the Oklahoma Court of
Criminal Appeals noted the “profoundly disturbing similarities’ between the testimony in the two cases and
overturned Ledbetter’ s death sentence. He was sentenced to life imprisonment without parole in 1998 after the
Tulsa County prosecutors dropped their pursuit of another death sentence.
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Board members not to grant clemency to the condemned man or woman. For example, at the
clemency hearing for Sean Sdllers on 27 January 1999, his relatives were among those at the
hearing urging that no mercy be shown. Sellers' three victims included his mother and
stepfather, shot 13 years earlier when he was 16, so his relatives were also the murder victims
relatives. When Sean Sellers tried to express his remorse at the hearing to the relatives of his
victims, his uncle interrupted: “ Stop begging. Take your punishment”. The Board unanimoudy
rejected clemency and the internationally illegal execution of Sean Sellers went ahead a few
days later.

One of the current board members has reportedly stated that if the family of the murder
victim opposed the execution, that would carry a lot of weight with him. The head of the
Crimina Appeals Unit of the Attorney General’ s Office, has said that “it might be important to
let the board members know the family supports the death penalty” in caseswhere relatives of
the murder victim do not appear at the clemency hearing.1’#

For many victims family members, their find involvement in the process is in the
decision to witness the execution of the person convicted of killing their loved one”> Senator
Brooks Douglass, who wrote Oklahoma s law alowing victim impact testimony (above), aso
authored a law to alow the relatives of murder victims to witness executions.  On 9 August
1996, soon after that law was enacted, Senator Douglass witnessed the execution of Steven
Keith Hatch. Hatch had participated in the crime in which Brooks Douglass s parents were
killed, but had not actually been present when the couple were shot (see page 16).

In May 1997, Senator Douglass wrote an amendment to the law which alowed
additional members of the victim’s family, including in-laws and grandchildren, to witness
executions.  Thirty-nine murder victims family members came to witness the execution of
Gregg Braun at Oklahoma State Penitentiary on 20 July 2000. Twelve of them witnessed it in
the execution chamber; the other 27 watched from a nearby room on closed-circuit television.
Gregg Braun was sentenced to death for the 1989 murder of Gwendolyn Miller. He was dso
serving life sentences for four other murders in Kansas, Texas and New Mexico. Braun was
not being put to death for those murders, but the relatives of the victims were among those who
came to witness the execution.

Loyd LaFevers was scheduled to be executed in Oklahoma in March 2000. He and
Randdl Cannon were sentenced to death for the rape and murder of 84-year-old Addie Hawley
in 1985. Addie Hawley’s nephew, Ken Chlouber, is a Colorado state Senator.  Earlier in the

174 Clemency in the balance. Tulsa World, 8 January 2001.

175 |n 2000, the Oklahoma authorities changed the time of execution from the traditional
midnight to earlier in the evening, to make it more convenient for murder victims' relatives to attend.
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week he had publicly announced to his colleagues in the Colorado legidative chamber that he
would be flying down to Oklahoma's death chamber to witness the execution.  In the event,
Loyd LaFevers execution was stopped by the courts a few hours before it was due because
of new DNA evidence that cast doubt on the extent of his involvement in the crime.  Senator
Chlouber voiced outrage at the stay: “It’ s beyond me what’ s happening to the justice system and
the courts whenwe let a convicted killer foul Oklahomaair for 15 years. And then right at the
moment of execution, some court... grants more time. 1t's outrageous.”*7®

In January 2001, with Loyd LaFevers once again scheduled to be executed, Senator
Chlouber prepared to returnto Oklahomato witness the execution. “[The murder] was amost
16 years ago. And this guy has continued to live — and live very well — at taxpayers expense.
| mean, this guy should have been exterminated the next day. | would have been glad to do it
for them, without hesitation. | think thistrip should be dedicated to seeing this vicious murderer
fly through the gates of hell, and | want to be there when he does.”"”

At LaFevers clemency hearing on 29 January, Senator Chlouber urged the Oklahoma
Pardon and Parole Board to “ put thisvicious, vilekiller to death”. Thefollowing day, clemency
denied, the Senator witnessed the execution of Loyd LaFevers. Referring to the fact that
LaFevers co-defendant, Randall Cannon, remained on death row for the murder of Addie
Hawley, Senator Chlouber said: “We take comfort in getting haf way. | will —and | know the
family will — not rest until the other half has earned that same extinction” .18

Amnesty Internationa is troubled by the Senator’s comments, given his role as a
government official.>”® Referenceto Loyd LaFevershaving lived at “taxpayers expense” must
be countered with the fact that it cost taxpayersfar moreto take Loyd LaFeversfrom the crime
to the execution chamber than it would have to have sentenced him to life imprisonment.
Moreover, reference to the prisoner having continued to live in comfort and to breathe
Oklahoma air wasinaccurate. For in Oklahoma, male death row inmates are housed in H-Unit
of the State Penitentiary. There they breathe air-conditioned air laden with concrete dust, and

176 High court upholds stay of execution. The Oklahoman, 9 March 2000.

177 Chlouber to see aunt’skiller die. Denver Post, 25 January 2001.
178 |_aFevers shows no remorse. McAlester News-Capital and Democrat, 31 January 2001.

1 |n his role as Senator, he has supported death penalty legislation in Colorado. See: Failing the
Future: Death penalty developments, March 1998 - March 2000, page 10 (AMR 51/03/00, April 2000). He
recently sponsored a bid to replace Colorado’ s three-judge sentencing panels with the trial judge in frustration at
the panels' decision in some cases not to impose a death sentence. When the proposal was voted out by a Senate
committee, Senator Chlouber’s anger apparently led to a physical atercation with afellow Senator who had
voted against the measure. Chlouber flares as death-sentence changes killed. Denver Post, 20 March 2001.
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live in conditions that violate the international prohibition on cruel, inhuman and degrading
treatment.

Buried alive: Conditions for Oklahoma’'s condemned
“In McAlester, Oklahoma, they bury you before they kill you.”1&

John Wayne Duvall was executed in Oklahoma on 17 December 1998. His clemency petition
noted: “ Since November 1991, Mr Duvdl has lived in the underground tomb known as H-Unit
at Oklahoma State Penitentiary at McAlester. Except for a trip to court in 1992 and a trip to
the hospita in 1996, John has not seen a blade of grass, a bird, a tree or anything of nature in
these seven years. Except for those brief trips, John has not breathed real air in these seven
years.”

H-Unit, where Oklahoma’ s male death row population is housed, is constructed entirely
of concrete with the living accommodation sited effectively underground. It is an electronically
controlledfacility designed to minimize contact between inmates and prison staff. Prisonersare
confined for 23 or 24 hours aday in cells measuring 7' 7" (2.31m) wide by 15' 5" (4.70m) long
by 8 4" (2.54m) high. The wadlls, floors and ceilings are of unpainted concrete. Each cell has
two concrete beds on either side of an uncovered toilet and sink. Thereisno other furniturein
the cells apart from two concrete shelves on the back wall which serve as a “table” and two
gmilar shelves above these. The cell doors are solid metal, except for the upper part which has
a plexiglass window with thick bars on the outside. There are no windows to the outside world.
There is no naturd fresh air ventilation to the cells, which are air-conditioned through a pipe
system in which air is passed in and out of two vents in the back of each cell.

About 95 per cent of the death row population in H-Unit are reported to be “double-
celled”, that is, two inmates are kept to acell. Prisoners who are kept alone in cells are those
who are considered to be a physical threat to other inmates, or unstable. For example, Tuan
Anh Nguyen, who was executed on 10 December 1998, is one of the few prisoners to have
been kept single-celled in recent years. His mentally disturbed state, which caused him to
scream for prolonged periods, made cell sharing an impossibility.

After visting theunitin 1994, Amnesty Internationa concluded that the conditionsunder
which death row inmates were being held in H-Unit constituted cruel, inhuman and degrading
treatment in violation of international standards.'8! This conclusion was based on acombination
of factors, including the physical conditionsinsidethe cellsaswell asthe length of time prisoners
are confined to them; the inadequate exercise yards; the isolation and lack of educationa or

18 Buried Alive. SPIN magazine, October 1998
181 Conditions for Death Row Prisonersin H-Unit, Oklahoma State Penitentiary. AMR 51/34/94.
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other programs; and the fact that death row prisoners may be confined in such conditions for
years, without regard to their individua behaviour. At the time, psychiatric and medica care
in H-Unit was reported to beinadequate. A report released in March 1999 reportedly concluded
that medical care in Oklahoma State Penitentiary “was so shoddy that paramedics and licenced
practical nurses routinely — and illegaly — acted as doctors’, violating policy and endangering
inmates.182

Thomas Hays, a 61-year-old severdly mentaly ill man, died in 1997 after 20 years on
death row. He was the first person sentenced to death under Oklahoma's current laws, but in
the mid-1980s he was found to be incompetent for execution. After death row transferred to
H-Unit he was single-celled because of the severity of hisillness. In December 1997, another
inmate reportedly noticed that Hays' s legs were very swollen, but realized that his menta
condition prevented him from seeking assistance. After repeated requests, Thomas Hays was
taken to the prison infirmary and thence transferredto hospital. Hedied two weekslater. His
mother reportedly only learned of hisillness after his death.

In alawsuit filed on behaf of Ronald Williamson, amentaly ill man who was released
in 1999 after he was proved to be innocent, the state is accused of “malicious and sadistic
action” towards Williamson during his incarceration in H-Unit. The lawsuit charges that on
occasion, Williamson was placed in one of the double-doored solitary confinement punishment
cells (see below), “not because of any discipline problem, but as an aternative to providing any
meaningful treatment for Ron Williamson’s mental disorder.” It aleges that prison employees
“ingtituted restrictions and took actions caculated to sadistically cause Ron Williamson even
more mental anguish than he already was experiencing”. It accuses officias of acting “with
deliberate indifference” to Williamson's mental illness, and of operating “a regular practice of
employing unreliable and/or underqudified persons in mental hedlth positions and maintained a
staffing level — particularly in relation to death row — that was clearly inadequate to meet the
mental health needs.” In Williamson's case, the lawsuit aleges, this denia of adequate care
resulted in “the extreme mental and physical suffering of Ron Williamson, to the point that on
many occasions he screamed in agony practically al day, and became painfully emaciated.”

A Human Rights Watch delegate visited H-Unit in 1999. In aletter to Oklahoma's
Director of Corrections, dated 19 June 2000, the organization wrote: “Human Rights Watch
concurs with and fully endorses the findings of Amnesty Internationd in its 1994 report... We
find it deeply troubling that Amnesty’ sfindings are as valid today as several years ago when the
report was written; that is, there have been no significant changes in the conditions under which

182 qate penitentiary gaveillegal care, report says. Daily Oklahoman, 24 March 1999.
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prisonersin the H-Unit live’.  The only improvement in recent months is reported to be in the
area of better medical and psychiatric services.

The Human Right Watch letter stated that the cells “are too dark and too small. They
would beinadequate for regular confinement, but are nothing short of cruel when prisoners must
live in them, double celled, amost twenty-four hours a day for years. The cells are small,
barren, unpainted and windowless concrete boxes sealed with solid stedl doors... The two bare
60 waitt light bulbs in the cell do not compensate for the absence of adequate natural light —and
barely provide enough light for reading.” The letter noted that there were said to be severely
mentaly ill inmates among H-Unit’s population, and expressed concern that the conditions of
confinement “can exacerbate their symptoms and cause further psychological deterioration.”

Amnesty International is concerned by the response of the Director of the Department
of Corrections to Human Rights Watch’s letter. In it he says that the Department “has no
intentions of responding to any concerns that you have with H-Unit.... | am not intending to be
impolite, but your correctiona philosophy and the correctiona philosophy in the state of
Oklahoma differs substantially, and there is no reason to initiate any further dialogue or
correspondence.” 183

As of March 2001, there were about 120 men held on desath row in H-Unit!84. More
than 40 of them had been housed there since the unit opened in November 1991, held initscrud,
inhuman and degrading conditions for nearly a decade.

Turning the screw: The pre-execution lockdown policy

Hours before Robert Brecheen was due to be put to death in August 1995, he overdosed on
drugs. Prison officialsrushed himto hospital to have his stomach pumped. He wasthen brought
back to H-Unit, taken to the execution chamber and given alethd injection. At that time, H-Unit
policy was to strip-search and then transfer a prisoner to a holding cell next to the death
chamber the day before his scheduled execution. Robert Brecheen' s apparent suicide attempt,
followed by the overdose suicide in early 1996 of another death row inmate, Russall Stiles, led
to a change in the policy under which the state carried out its judicia killing.

In 1998 and 1999, when a prisoner received an execution date, he was moved to a
specia double-doored “high-max” punishment cell where he spent the final 60 days of his life

183 | etter from James L. Saffle, Director, Oklahoma Department of Corrections, 26 September 2000.

184 Women under sentence of death in Oklahoma are held in Mabel Bassett Correctional Center in
Oklahoma City. After the execution of Wanda Jean Allen on 11 January 2001, two women remained on death
row there, 60-year-old Lois Nadean Smith and Marilyn Kay Plantz, aged 40. At the time of writing, Marilyn
Plantz was scheduled for execution on 1 May 2001.
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in solitary confinement. Guards constantly checked on the prisoner to ensure that he remained
unharmed until the day of execution. For example, John Wayne Duvall reported that during the
first saven nights in the high-max cell, guards woke him up about 21 times per night. After that
it was two to four times a night.

Duval aso reported that although it isonly 10 feet (3m) between the exercise yard and
the punishment cell, and the areais cleared of other inmates, he was handcuffed and shackled
while moving to and from the yard. He would have to get onto the floor of his cell, extend his
hands behind him through the food tray hole at the bottom of the cell door so that aguard on the
other side of the door could handcuff hishands. Hislegswould then be shackled. The process
was repeated on return from the yard.

In his seven years on death row there, Duvall was an exemplary prisoner who never
had a single disciplinary action taken against him for a breach of prison rules. In hisfina 60
days he was punished for having an execution date.

Given the limited number of punishment cells and the growing number of prisoners
receiving execution dates, it became impossible for the prison authorities to continue this
shameful policy. Sixty days was reduced to 30 days, and now prisoners are reportedly put in
the punishment cells seven days before their execution date. They are transferred to the
“execution cdl”, directly outside the letha injection chamber, 24 hours before their execution.

At death’sdoor: Thefinal safeguard of executive clemency

“We are not unmoved by the Petitioner's dilemma... Heis not completely without recour se,
however, because he apparently still hasaccessto Executive Clemency”. 10" Circuit Court
of Appedls, 4 February 1998

One year to the day after afederal court expressed cons derable misgivings about Sean Sdllers
death sentence, but said that it was beyond its reach to provide a remedy, the execution went
ahead in violation of international law. The executive clemency which the court indicated the
case merited was not forthcoming. The power to commute a death sentencein Oklahomalies
with the Governor, but only if the state Pardon and Parole Board recommends clemency. 8¢

185 Sellers v Ward, 4 February 1998. In upholding Sean Sellers’ death sentence, the court stated that
“even though his[mental] illnessis such that he may be able to prove his factual innocence of those crimes, we
believe he must be | eft to the avenue of executive clemency to pursue that claim.”

18 Three members of the Board are appointed by the Governor, one by the Chief Justice of the state
Supreme Court and one by the Presiding Judge of the state Court of Criminal Appeals.
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The Governor can ignore such a recommendation, and can also issue a reprieve of up to 60
days.

Amnesty International has long been concerned by evidence that the Oklahoma
clemency process is heavily stacked against the prisoner. In aletter sent to the Pardon and
Parole Board on 14 November 1991, the organization welcomed the Board' s decision to hold
its first clemency hearing, but expressed concern at remarks made by some board members.
These comments suggested that the Board had voted to convene the hearing largely in order to
expedite the prisoner’ s execution by avoiding alega challenge based on the failure of the Board
to hold such ahearing. Two of the Board members had voted not to hold a hearing at all.*®”

When the 10" Circuit court suggested in 1998 that the case of Sean Sellers merited a
remedy from the executive branch of government that the judiciary had failed to provide,
Governor Keating was reported to have responded that he would never give Sdllers clemency.
He had earlier reportedly indicated that he would not grant clemency to any prisoner convicted
of murder.188

An ingght into Governor Keating's current position was provided in 2000, when, in the
first case of its kind in Oklahoma, he rejected the parole board’ s recommendation in a murder
case that had resulted in life imprisonment without the possibility of parole. In aletter to the
governor in 1998, theformer L eF ore County District Attorney who prosecuted Cathy Sue Lamb
for the 1991 shooting, had said that he did not believe justice had been served by Lamb’'s
sentence which he said was “too harsh”. At the clemency hearing in September 2000, the
board recommended by three votes to two that the sentence be commuted to life with the
possihility of parole. Relatives of the murder victim, backed by victims' rights groups, expressed
their anger at the board’ s decision and campaigned againgt it, including by filing alawsuit against
the board. On 12 October, Governor Keating announced his rejection of the Board's
recommendation. In astatement, it was clear that his decision had turned on anarrow question,
namely “was Cathy Sue Lamb innocent of the crime for which she had been convicted?” He
decided that the answer to this question was “absolutely not” and that therefore the jury’s
decision “must stand”.*®® He also reportedly suggested that the Board may have made its

187 For a copy of Amnesty International’ s letter, see USA: Death penalty developmentsin 1991 (AMR
51/01/92, February 1992). The case was that of Robyn Leroy Parks, who was executed on 10 March 1992.

188 For example: “Keating has said several times that no murderer will receive clemency while heisin
office...” (Daily Oklahoman, 24 July 1996); “the parole is subject to approval by Gov. Frank Keating, who has
said that he will not approve clemency for people convicted of aviolent crimein the past 10 years or anyone
convicted of murder.” (TulsaWorld, 16 November 1995).

18 Governor Keating's statement on the Cathy Sue Lamb case News release, 12 October 2000.
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recommendation because Cathy Lamb has been amodel prisoner, commenting that “ exemplary
behaviour is not relevant. Every prisoner should be amode prisoner” 1%

Then, in alandmark decision on 1 March 2001, the Pardon and Parole Board voted 4-1
to recommend clemency for Phillip Smith, scheduled for execution the following week. This
was the first time since 1966 that it had made a favourable recommendation in a death penalty
case.’®*  Smith’'s lawyers had raised serious doubts about his guilt (see page 69). Governor
Keating issued a 30-day stay of execution while he considered whether to accept the
recommendation or not. On 2 April, he issued a second 30-day reprieve to give him moretime
to make his decision, which had not been announced at the time of writing.

Prisoners without a strong claim of innocence appear to remain unlikely to receive a
vote for clemency from the Board. Those who petition for clemency receive a hearing before
the Board at which witnesses testify for and against commutation. Voices against usualy
consist of a member of the Attorney General’s office together with one or more members of
the murder victim’'s family. Condemned prisoners may aso plead for their life to be spared.
They will appear in prison uniform with leg shackles, chains and handcuffs. Some choose not
to subject themsel vesto what they see as ahumiliating exercise with only one possible outcome.

The dehumani zation of the person whom the state wishesto kill is crucial to maintaining
support for the death penalty, and the state will need to continue this demonization for many
years between trial and clemency hearing. For example, at the 1987 trid of Eddie Trice, who
was executed on 9 January 2001, the prosecutor argued to the jury to return a death sentence:
“This man is unique because he is without compassion; he is without human fedings; he is
without love for his fellow human beings. Thank God he is different. Because he is different,
he sits where he sits.”  Thirteen years later on 2 November 2000, an Assistant Attorney
General urged the Pardon and Parole Board not to spare Eddie Trice' slife. He described Eddie
Trice as “evil” and said “Mr Trice is someone who has demonstrated over and over again he
is someone who has an inability to comply with the rules of society, but that inability isamora
defect, not a mental one.” The state needed to ensure that the Board members would not be
swayed by the prisoner’s expressions of remorse, expert psychological testimony about his
childhood abuse and mental impairment (see page 59), and his apped lawyer’s exhortation to

190 K eating rejects lesser sentence for Lamb. Tulsa World, 12 October 2000.

1911 1966, the Board recommended clemency for Dallas Quinton Sharp, convicted of killing hiswifein
1963. Governor Henry Bellmon accepted the recommendation.  Sharp was released in 1988.
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the Board members not to limit their consideration to Eddie Trice' s crime, but to consider “what
Eddie has become and what he could be”.**2  The Board rejected clemency.

A year earlier, at the clemency hearing for Cornel Cooks, the prisoner spoke of hislong-
held remorse, about which he had not been allowed to tell histria jury (see page45). Hisapped
lawyer presented the Board memberswith reasonswhy her client should bealowedtolive. For
the state, Assistant Attorney General Bill Humes responded: “ Thismorning you have heard from
Mr Cooks representatives. They have presented a myriad of reasons why they believe
clemency should be recommended. Among those reasons offered: Mr Cooks' low intellectual
functioning; the fact that he had aless than ideal childhood; the fact that he made the decision
to use acohol and drugs. It is plain that he is remorseful and that he received ineffective
assistance of counsd at histrial. But let me tell you here and now, that if you believethese are
adequate reasonsfor clemency, you should be prepared in the next year or so to grant or at least
recommend clemency over and over and over. We estimate within the next year 15 to 20
people will come before you with death sentences, asking for clemency. | guarantee you, you
will hear stories much like Cornel Cooks' from each and every one of them.”

Painly, aswell asdisplaying ashocking tolerance for theinadequatelegal representation
of capital defendants, prosecutor Humes wanted the Board to view Cornel Cooks not as an
individua with claims to clemency that were uniquely his own —which the Board could accept
or rgject on their own merits — but as one of a group defined only by their death sentences.!?
Amnesty International believesthat his argument violated the spirit of the internationally-agreed
right of a condemned prisoner to seek commutation of his or her death sentence, as stated in
Article 6(4) of the Internationa Covenant on Civil and Political Rights. It isself-evident that for
this right to have any meaning, the clemency process must provide for agenuindy individuaized
approach for those who choose to make use of it. The Board duly steered clear of what Bill
Humes had portrayed as a dippery sope of clemency, and voted 5-0 against sparing Cornel
Cooks' life.

Three days|ater, the Board voted in the same vein, unanimoudly rejecting clemency for
Bobby Lynn Ross.  The Board had heard evidence that Ross was mentally disabled, and that
his 1Q had tested as low as 57 and no higher than 76, and that he functioned at the intellectual
leve of an eight to 13-year-old. His lawyer told the Board of Ross's long-held remorse, and
the prisoner himself asked for forgiveness for his crime, the shooting of a police officer during

192 |n over 13 years on death row, Eddie Trice had asingle disciplinary write-up. This occurred
because on one occasion he refused to go back into his cell after he complained that the food portions were too
small. After speaking to ahigher official, however, he returned to his cell.

193 See Open Letter to Assistant Attorney General Humes, Oklahoma (AMR 51/193/99, 2 December
1999). At the hearing, he also attacked appeals for clemency sent in to the Board by members of Amnesty
International. He repeated his attack at the hearing for Dion Smallwood. He labelled the appeals as “political”.
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arobbery. Seventeen years earlier he had confessed to the police, telling them that he * couldn’t
live no longer with it on my mind —taking another man’slife just for some money.” Rosswas
executed on 9 December 1999, aweek after Cornell Cooks was put to death in the samelethal
injection chamber. Between them, they had spent over 32 years on death row.

At Wanda Jean Allen’s clemency hearing on 15 December 2000, the Board was asked
to consider evidence of her learning disability. However, Assistant Attorney General Sandy
Howard responded by arguing that Allen could not be mentaly impaired because she had
graduated from high school and had attended college for two years, earning a “degree or
certificate”. Thiswasnot true. Wanda Jean Allen dropped out of school at the age of 15. The
clemency board voted 3-1 to rgject clemency. After the hearing one of the Board members
who had voted against clemency, reportedly referred to Allen's purported educational
achievements, saying “1 don’t think institutions are handing out certificates to people who can't
function”.

The defence lawyers appealed to the courts, arguing that Allen had been denied afair
hearing because the board had been deceived into not giving full consideration to the mental
disability evidence. The Attorney Generad’s Office countered that it had been Allen who had
daimed at her tria that she had completed school and earned the college certificate. This
represented a U-turn in official attitude to Allen’s trial testimony. At the trid, the state had
depicted her as a remorseless liar in its efforts to persuade the jury to return a first-degree
murder conviction.!®* Eleven years later, in order to ensure Allen’s execution, it had decided
that the parole board should take her words at face value. The appeal courts rejected the
challenge to the clemency proceeding, and Wanda Jean Allen was executed on 11 January
2001.

Dorsie Joneswas executed on 1 February 2001. He had killed Stanley Buck and injured
two othersin a shooting in a bar in Lawton on 14 August 1979. At his clemency hearing, the
Board heard evidence that the prosecutor at Jones' trial, Robert Perrine, had not believed that
the case warranted the death penalty. According to another prosecutor who worked with him

1%4 Evidence that Leathers had a history of violent conduct, and that she had stabbed a woman to death
in Tulsain 1979, was central to Allen’s self-defence claim. Allen testified that she feared L eathers because she
had boasted to her about the killing. The defence sought to corroborate this claim with testimony from Leathers
mother, whom L eathers had told about the stabbing. However, the prosecution objected, and the court prohibited
the introduction of any such testimony. Although the state knew about the Tulsa stabbing, the prosecutor told
thejury: “Regardless of how many times [the defence] tells you that Gloria Leathers... killed someone... that's
just from the defendant’ s mouth alone that you heard that testimony. Please remember that, from the defendant’s
mouth aone that you heard that testimony.” The prosecutor had already depicted Allen as aremorselessliar.
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during the 1980s, Perrine had intended to ask the Board to recommend clemency for Jones.
However, Perrine died in 2000 from a heart condition.

Dorse Jones himself suffered from heart disease and had been diagnosed with prostate
cancer. He was 61 years old, having been on death row longer than any other Oklahoma
inmate. Hewas said to beamodel prisoner, with two disciplinary write-upsin 20 years, neither
involving violent incidents. Nevertheless, arguing against commutation of his death sentence,
an Assistant Attorney General suggested to the Board that there was always the possibility that
a prisoner serving life imprisonment without parole could escape. And, referring to Jones's
prison pastime of making wooden ship models, the official countered: “Y es, he's a wonderful
ship builder”, but even if he made “awhole fleet of ships’, it would still not erase his crime.

The power to commute death sentences has long been regarded as an important
function of the executive prerogative of mercy. By its very nature, executive clemency has a
role in mitigating sentences which have been legaly imposed by the courts but are unduly harsh.
In exercising its discretion, the executive is not bound by the rules of the courts, but may take
awider range of factorsinto account. Furthermore, where state lawsfall short of international
standards relating to the death penalty, the executive authorities cannot disclaim al responsibility
for meeting these standards.

Since 1990, when Oklahoma resumed executions after 24 years, there have been
executive commutations of death sentences in Alabama, Arkansas, Georgia, Idaho, lllinois,
Maryland, Missouri, North Carolina, Ohio, Texasand Virginia. Thereasonsfor clemency have
been varied and have included: possible innocence, the defendant’'s mental impairment,
inadequate lega representation, rehabilitation of the prisoner, juror coercion during sentencing,
the defendant’ s possible lesser rolein the crime, and the personal convictions of the governor.1*®

In the past 10 years the Oklahoma Pardon and Parole Board has not been persuaded
by petitions for clemency based on remorse, rehabilitation, mental impairment, arbitrariness,
international law, morality or inadequate legal representation. Given the Board’ srecent decision
inthe Phillip Smith case, itself perhaps areflection of the current heightened concerninthe USA
about the potential for wrongful capita convictions, it seemsthat in Oklahoma clemency isonly
a possibility for someone who has a strong claim of innocence. At the time of writing, it was
still not known if Governor Keating shared the Board' s view of the Smith case.  In any event,
itissurdy time for the Oklahoma clemency authorities to broaden their view of justice and to
begin to consder questions of culpability, fairness, and human dignity, and to reflect upon their
involvement in a policy that takes to refined, calculated heights what it seeks to condemn —the
deliberate taking of human life.

1% For alist of prisoners granted clemency since 1977, see www.deathpenaltyinfo.org/clemency
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Conclusion: Timeto reject the habit of a lifetime

“Oklahoma is positioned to capitalize on an economy that is global in nature, and
changing quickly due to the evolution of technology. Come change with us - Oklahoma
offers a superior business climate, low business costs, and our quality of life is
exceptional. It's a business decision that just makes sense.” Governor Frank Keating'%

The State of Oklahoma seems to want it both ways. It wants to reap the benefits of economic
globdization, but at the same time be alowed to ignore global human rights standards. 1t wants
to take advantage of modern technology to improve its quality of life, but aso to modernize its
machinery of death. It stakesaclaim for itself asa 21% century state, and yet clings doggedly
to a punishment that belongs to centuries now past.

Old habits die hard. In 1972 the US Supreme Court presented the country’ s politicians
with the opportunity to lead their citizens away from the death penalty. Oklahoma sleaderswere
among those who barely drew breath before rewriting a new set of capita laws. From there,
they have continued to lead Oklahoma further away from evolving internationa standards of
justice and decency. In his Sate of the State address of 5 February 2001, Governor Keating
said of Oklahoma: “We have Pulitzer Prize winners. And we have scholars and we have
athletes and we have entertainers and we have the greatest number of astronauts of any state
inthe union.” Hefailed to mention that Oklahoma s executioners were among the most active
in the USA, were currently executing at a greater per capita rate than most countries, or that
in the four weeks leading up to his speech, they had killed more prisonersthan in any equivaent
period in the state’ s history.

Oklahoma's commitment to judicia execution is mirrored by the begrudging audience
it offers to the condemned’s pleas for clemency. It manages to compound the cruelty of the
death pendaty by warehousing condemned prisoners in the international standard-breaking
conditions of H-Unit of the State Penitentiary. Itsprosecutors seem keen to push the boundaries
of professional behaviour, from posturing about pursuing the death penalty against 15-year-olds,
to encouraging juriesto pass death sentences out of vengeance. Their conduct comes with a
high price, not just in terms of the financial and emotiona cost of repeated proceedings needed
to remedy their errors, but aso in the risk it poses to the rule of law and respect for human
rights.

1% Oklahoma Department of Commerce website. Message from the Governor.
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In 1999, Judge Chapel of the Court of Crimina Appealswrote of his concern about the
Court’ s rgjection of an appea by a Mexican national, Jose Flores. One of the issues was that
Flores was not informed of his right, under the Vienna Convention on Consular Relations, to
contact his consulate for assistance after arrest. “In my judgement”, Judge Chapel wrote, “the
decision of this Court in this case, and the decision of the United States Supreme Court, puts US
citizens travelling abroad at risk of being detained without notice to US consular officials. Why
should Mexico, or any other signatory country, honor the Treaty if the US will not enforce it?
The next time we see a 60 Minutes piece on a US citizen locked up in a Mexican jail without
notice to any US governmental official we ought to remember these cases.” 197

While the USA’ s failure to respect treaty safeguards in the area of foreign nationals
facing death sentences causes particul ar diplomatic friction, the repeated flouting of international
standards and world trends on the death penalty more generally continues to cause the USA’s
image abroad to deteriorate.  Oklahoma's use of the death penalty — including against the
mentally impaired, children, the inadequately represented — displays all the characteristics of a
punishment undermining theinternational reputation of the USA in thisway. Assuch, Oklahoma
remains a part of the problem. It could choose to be part of the solution.

One possihility is that the State of Oklahoma will react to Amnesty International’s
charge that it is behind the times by saying that the deeth pendlty is a domestic matter for the
people of Oklahomato decide through the ballot box. At the same time the mgjority of those
in positions of power will offer little or nothing in the way of public education about world trends,
international human rights standards, or the huge costs of the death penaty. The state may
claim that it has improved its system of legal representation for capital defendants, while at the
same time opposing judicid remedies for those whose lega representation fell below
international standards. It may claim that instances of prosecutorial misconduct are the
exception rather than therule, and that its officials are Smply carrying out their jobswith vigour.
It may submit that it is congtitutiona to execute people with menta illness, mental retardation,
or those who commit crimes when still children, while leaving unanswered why so much of the
rest of the world adheres to higher standards of justice. It may assert that the release of
wrongly condemned individuals and the high rate of reversa in capital cases is a sign of the
system working rather than further evidence of a broken system. It will likely refuse to
acknowledge the ever-present risk of irreversible error, while continuing to voice support for a
swifter appeals process. Perhaps the authorities might even accuse Amnesty International of
making excusesfor violent crime and belittling the suffering of those who havelost relatives and
friends to murder, while denying that the state itself is participating in a cycle of violence and
Creating more victims.

197 Flores v Sate, 1999. Jose Flores, convicted of first-degree murder, is serving a sentence of life
imprisonment without parole. Tulsa County had pursued the death penalty in the case, but later dropped it.
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Thereis a second possibility. The State of Oklahoma could choose to regject the habit
of alifetime. It could declare amoratorium on executions and begin to work towards abolition.

Amnesty International urgesit to embrace this second option and join the modern world.

Recommendations

Amnesty International opposes the death penalty in al cases, and campaigns worldwide for the
total abolition of this ultimate cruel, inhuman and degrading punishment wherever it isretained.
The organization believes that no amount of tampering with the machinery of death can cure
capital punishment of its inherent cruelty, its tendency to be applied in an arbitrary and
discriminatory manner, and the inescapable risk of its imposition on the innocent.

Pending abolition, Amnesty International seeks full adherence to the internationally-
agreed safeguards and restrictions that govern the use of the death penalty. The organization
believes that dl politica leaders should take every opportunity to use their power and influence
to further the goal of worldwide abalition, as envisioned in the Universal Declaration of Human
Rights and subsequent international human rights instruments, and in keeping with the stated
godls of the United Nations General Assembly.

This report is directed primarily at the Oklahoma governor and the state legidature.
Amnesty International recognizes that there is currently little support within Oklahoma's
leadership for a moratorium on executions, but it is the organization's hope that this report will
contribute to officialdom’s deliberations on this fundamental human rights issue. For his part,
Governor Keating has said that, “lacking any evidence that Oklahoma's capital punishment
statutes are applied unfairly in any way, | will not seek or order a moratorium”. Amnesty
International also therefore hopes that this report will contribute to the governor’s ongoing
consideration of the fairness of the application of the death pendty in his state.

Amnesty International calls on the State of Oklahoma to impose a moratorium on
executions with aview to abolition. Pending abalition, it urges the state:

# to ensure that the death penalty is not imposed or carried out on a defendant who was
under 18 years old at the time of the crime, and to legidate to remove life imprisonment
without the possibility of parole as a sentencing option against this group of defendants;

# to ensure that the death penalty is not imposed or carried out on a defendant who is
assessed as having mental retardation;

# to ensure that the death penalty is not imposed or carried out on a defendant who
suffers from menta illness, including schizophrenia and bipolar disorder;
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# to strengthen competency procedures, aswell asthe training of judges, prosecutors and
defencelawyers, to ensurethat all mentally impaired defendants are recognized as such
as early as possible, and exempted from the death penalty;

# to ensure that al defendants have adequate legal representation at al stages of
proceedings, above and beyond the protection afforded in non-capital cases;

# to request the Attorney Genera not to challenge appeal court decisions finding
inadequate legal representation for capital defendants;

# to ensure that the death penalty is not carried out in any case where there is any doubt
at dl about the defendant’ s guilt, in line with international safeguards,
# to ensure that al arresting authorities are made aware of their duty to inform foreign

nationas promptly upon arrest of their right to seek consular assistance, in linewith US
treaty obligations, and to ensure that this duty is enforced;

# to ensure that all judges, prosecutors and defence lawyers in Oklahoma are aware of
and kept informed about al international standards relating to the death pendlty;

# to request the members of the Pardon and Parole Board to broaden their criteria for
recommending clemency in capital cases, so that circumstances beyond the facts of the
crime and the correctness of the legal proceedings are taken into account, including
international human rights standards;

# to set up aprogram of public education on the degth penalty, which includes information
about alternatives, world trends, international standards, the death penalty’s costs to
society, its failure as a deterrent, and its brutalizing effect;

# to urgently review the custody arrangementsfor prisonersin H-Unit of Oklahoma State
Penitentiary in order to eliminate those conditions which violate internationa standards,
in line with the recommendations made by Amnesty International in 1994.
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Appendix 1: Oklahoma executions, from 1977 to 31 March 2001

Defendant Race

Charles Coleman
Robyn Parks
Olan Robison
Thomas Grasso*
Roger Stafford
Robert Brecheen
Benjamin Brewer
Steven Hatch
Scott Carpenter*
Michael Long*
Stephen Wood*
Tuan Ahn Nguyen
John Duvall

John Castro

Sean Sdlers
Scotty Moore
Norman Newsted
Cornel Cooks
Bobby Ross
Malcolm Johnson
Gary Walker
Michael Roberts
Kelly Rogers
Ronald Boyd
Charles Foster
James Robedeaux
Roger Berget
William Bryson
Gregg Braun
George Wallace
Eddie Trice
Wanda Jean Allen
Floyd Medlock
Dion Smallwood
Mark Fowler
Billy Ray Fox
Loyd LaFevers W
Dorsie Jones W
Robert Clayton N
Ronald Fluke* W

N
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Crime EXd
1979 1990
1978 1992
1980 1992
1990 1995
1978 1995
1983 1995
1978 1996
1979 1996
1994 1997
1987 1998
1994 1998
1982 1998
1986 1998
1983 1999
1985 1999
1983 1999
1984 1999
1982 1999
1983 1999
1981 2000
1984 2000
1988 2000
1990 2000
1986 2000
1983 2000
1985 2000
1985 2000
1988 2000
1989 2000
1990 2000
1987 2001
1988 2001
1990 2001
1992 2001
1985 2001
1985 2001
1985 2001
1979 2001
1985 2001
1997 2001

* Dropped appeals against death sentence

Al Index: AMR 51/055/2001

Victimswhose murder led to execution

John Seward
Abdullah Ibrahim

Sheila Lovejoy, Robert Swinford, Averil Bourque

Hilda Johnson

Melvin, Linda and Richard Lorenz
Marie Stubbs

Karen Stapleton

Richard and Marilyn Douglass
AJ Keley

Sheryl and Andrew Graber
Robert Brigden

Joseph and Amanda White
KarlaDuvall

Beulah Cox

Paul and VVonda Bellofatto, Robert Bower
Alex Fernandez

Larry Buckley

Jennie Ridling

Steven Mahan

Ura Alma Thompson

Eddie Cash

LulaMae Brooks

Karen Lauffenburger

Richard Riggs

Claude Wiley

Nancy Lee McKinney

Rick Patterson

James Plantz

Gwendolyn Sue Miller
William Domer, Mark McLaughlin
Earnestine Jones
GloriaLeathers

Katherine Ann Busch

Lois Frederick

Rick Cast, John Barrier, Chumpon Chaowasin
Rick Cast, John Barrier, Chumpon Chaowasin

Addie Hawley
Stanley Buck
Rhonda Timmons

Ginger Fluke, Kathryn Fluke, Susanne Fluke

Race
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A =Asian/ B =Black / H = Hispanic/ N = Native American/ W = White
Scheduled for execution at time of writing 1 May 2001 - Marilyn Plantz

22 May 2001 - Terrance James
29 May 2001 - Vincent Johnson

Appendix 2. Death penalty statistics for states which have executed since 1977

State 1995 Y ear Murders(M) Death Executions Ratio of National ranking

Populatio death from DP Sentences (EX) from DStoM

n penalty reintrotoend (DS) to 1977 to DSM per capita

(million) (DP) of 1999 end of 31/03/2001

reintro'd 1999 DS EX
Alabama 4.25 1976 10635 314 23 lin 34 6= 3 9
Arizona 4.22 1973 7539 223 22 lin 34 6= 8 11
Arkansas 2.48 1973 6533 94 23 1in70 21 13 5
California 316 1973 78203 722 9 1lin 108 27= 21 27
Colorado 3.75 1975 4714 17 1 lin 277 34 33 28
Delaware 0.72 1974 858 40 11 lin22 1= 7 1
Florida 14.17 1973 32112 821 51 1in 39 8 6 12
Georgia 7.2 1973 19286 289 23 lin67 20 12 13
Idaho 1.16 1973 953 37 1 lin 26 3 15 22
Illinois 11.83 1974 29553 273 12 1lin 108 27= 19 21
Indiana 5.8 1973 10566 92 8 1lin115 29 25 20
Kentucky 3.86 1975 6957 71 2 1in 98 26 23 26
Louisiana 4.34 1973 17176 196 26 1lin88 23 9 7
Maryland 5.04 1975 11609 48 3 lin 242 33 30 24
M ississippi 27 1974 8034 163 4 1in49 10 5 19
Missouri 5.32 1975 11645 158 48 1lin74 22 17 6
Montana 0.87 1974 831 15 2 1in55 14 24 16
Nebraska 1.64 1973 1435 24 3 1lin 60 16 28 18
Nevada 1.53 1973 3400 127 8 1lin27 4 2 10
North Carolina 72 1977 14002 468 17 1in 30 5 4 15
Ohio 11.15 1974 17572 351 1 1in 50 11 16 31
Oklahoma 33 1973 6557 294 40 lin 1= 1 4
22

Oregon 3.14 1978 2818 46 2 lin61 17 27 23
Pennsylvania 12.07 1974 18238 323 3 1lin57 15 18 29
South Carolina 3.67 1974 8851 163 25 lin54 12= 10 7
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Tennessee 5.26 1974 12217 192 1 lin64 19 14 30
Texas 18.72 1974 51148 829 244 1lin62 18 11 2
Utah 2 1973 1401 26 6 lin54 12= 29 14
Virginia 6.62 1975 11862 123 82 1in 96 24= 22 3
Washington 5.43 1975 5635 34 3 1lin 163 32 31 25
Wyoming 0.48 1977 497 11 1 lin45 9 20 17

Appendix 3: States which allow for the death penalty, but have not carried out any
executions since 1977

State 1995 Year death Murders(M) Death Ratio of National ranking
Populatio penalty (DP) from DP Sentences DStoM
n reintro'd reintrotoend (DS) toend
(million) 1999 of 1999 DSM DS .
per capit
a
Connecticut 3.28 1973 3943 7 1in 563 36 35
Kansas 2.57 1994 968 3 1in 323 35 36
New Hampshire 1.15 1991 190 o | e 38 38
New Jer sey 8 1982 6987 48 1lin 146 31 32
New Mexico 17 1979 3261 26 1in 125 30 26
New York 18.14 1995 5823 8 1in728 37 37
South Dakota 0.73 1979 287 3 1in 96 24= 34

Source for tables: Death sentencing totals from US Department of Justice. Murder totals compiled from Federal Bureau of Investigation statistics.

Appendix 4: Abolitionist states/jurisdictions

Jurisdiction Last execution

Alaska 1950

Hawaii None since statehood

lowa 1962

Maine 1887

M assachusetts 1947

Michigan None since statehood (1836)
Minnesota Unknown. Death penalty abolished 1911
North Dakota 1930, at least

Rhode Island 1930, at least

Vermont 1954

West Virginia early 1950s

Wisconsin 1851

District of Columbia 1957
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Source: Death Penalty Information Center
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