AFGHANISTAN
New forms of cruel, inhuman or
degrading punishment

Introduction

Amnesty Internationa has received reports that on 7 September 1992 three men, Sayed
Sakander, Mohammad Gul and Mohammad R&fit, were publicly hanged in Kabul after an
Idamic court had found them guilty of robbery, looting and murder, and sentenced them to death.
According to reports in the internationa press, the public had had no access to the trids. The
three men apparently had had no right to appeal against their sentence to a higher court or to
seek pardon. A government spokesman declared that further executions may follow as similar
cases were pending in court.

Defence Ministry spokesman Y unus Qanuny declared, their deaths served asan example
to others and were necessary to restore law and order in the capital. Another officia told the
thousands of spectators of the executions that "the men are being executed so people can fedl
safe and lead a norma life. Let this be a lesson to others.” Y unus Qanuny declared that other
people had been detained for smilar crimes and their cases were pending in court. He did not
specify their number.

On 7 June four members of the militia were publicly hanged in the southern town of
Kandahar after an Idamic court had found them guilty of breaking into a private house, raping
a girl and killing the two Mujahideen who tried to arrest them after the crime. To Amnesty
International's knowledge this was the first instance of an Ilamic court imposing the death
penalty in Afghanistan and these were the first instances of judicial executions in Afghanistan
after the change of government in late April 1992.

Amnesty Internationd isconcerned that under new government policiesthe death penalty
may be extended to crimes for which lesser punishments were imposed in the past. Amnesty
Interantional aso fears that forms of punishment such as amputation of hands and feet, public
goning to death and flogging may be introduced which are considered cruel, inhuman and
degrading trestment by international human rights standards.

Amnesty International is also concerned that in the context of anew government reform
program, several fundamental freedoms such as the freedom of association and the freedom of
expression have been severely restricted. The organization fears that people who persist in
peacefully exercising these rights may be detained or punished.
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The organization aso fears that the human rights of religious minorities may be insufficiently
protected and that they may have been exposed to harrassment and attack.

InJuly and August 1992 fiercefighting broke out between different Mujahedin groupsand
between the government and the Hesb-e-1slami (Islamic Unity Party). Reports indicate that
severa hundred people have logt their lives in the course of repeated heavy bombardment of
Kabul. Amnesty Internationa is concerned that the civilian population may have been targeted
by the firing and bombardment.

Introduction of |slamic law

Though the constitution of the then Republic of Afghanistan adopted by theL oya Jrga (Supreme
National Tribal Assembly) in 1987 declared that I1Slam was the religion of Afghanistan and that
"nolaw shall run counter to the principles of Ilam”, in practice trialswere held under the secular
penal code of Afghanistan. Severa Mujahideen groups are, however, known to have set up
Isdamic courts in the territories under their control which were presided over by Mudlim clergy
and sometimes tribal eders and Mujahideen commanders. For instance in January 1990 four
members of the Hesb-e-1dlami (ISamic Unity Party) were reportedly hangedin public after an
Idamic court in Talogan had found them guilty of involvement in the murder of more than 30
commanders of therival Jamiat-e-Idami (Society of 1dam) in July 1989.

Following the resignation of the communist government of President Nagjibullah on 16
April 1992, a Jehad (Holy War) Council was formed under an agreement signed in Peshawar,
Pakistan, by the mgjor Mujahideen groups. Its chairman, Professor Sibghatollah Mojaddedi,
leader of the moderate Jabhai-Milli Najat-i-Afghanistan (Nationa Liberation Front of
Afghanistan) and former president of the Afghan Interim Government in exile in Pakistan,
assumed the office of President on 28 April. Hewas, as stipulated in the Peshawar Agreement,
replaced on 28 June by another interim government headed by Professor Burhanuddin Rabbani,
leader of the Jamiat-e-Idami. The new government is to hold eections within four months and
would then be replaced by an elected government.

The interim government of President Mojaddedi atered the state's name to the Idamic
State of Afghanistan to reflect its new Islamic orientation. When he assumed office, Professor
M ojaddedi mentioned plansto introduce ISlamic law and on 30 April, amid fighting between rival
Mujahedin groups and looting in Kabul, the state-controlled Radio Kabul warned that offenders
would be punished in accordance with Idamic law. However, Professor Mojaddedi is reported
at the end of May to have counselled against rushed Ilamization and the 51-member Jehad
Council, a broadly representative body without clearly defined functions and powers, took only
cautious steps towards the introduction of Ilamic law.
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The new president, Professor Burhanuddin Rabbani, is known to favour amore rigorous
programof reform, including the speedy introduction of 1damic law. The 10-member Leadership
Council, composed of the M ujahideen |eaderswho signed the Peshawar agreement and presi ded
over by Burhanuddin Rabbani, began to implement areform program aready during the tenure
of the interim government of President Mojaddedi. Amnesty International is not aware of a
forma mandate of the Leadership Council to effect wide ranging legal changes.

In one of itsfirst sessions on 6 May, the Leadership Council decided to set up a specid
tribunal to try "traitors and violators' and to safeguard public security. The Leadership Council
aso declared that all laws that do not conform to Idamic injunctions stand abolished, apparently
as of that date. To Amnesty International’s knowledge, the Leadership Council did not specify
which laws were to be abolished, nor by which body and procedure they were to be identified.
In early July, under the interim government of President Rabbani, the High Judicia Council of
the Supreme Court appointed a commission to assess laws and the procedura guidelines of the
judicia system. When the commission took up its work on 7 July, Chief Justice Mawlawi
Abdollah Fayzolbari advised the members of thejudiciary to assessdl lawsin thelight of Idamic
principles.

The Leadership Council aso confirmed the general amnesty declared by President
Mojaddedi after the fal of the government of President Nagjibullah which benefitted a large
number of political prisoners. It clarified that the amnesty which applied to al members of the
former government, congtrained only state prosecution and did not affect therights of individuals
to initiate proceedings regarding the same offences to which the amnesty extends.

The current structure and status of Afghan courts remains uncertain. On 11 May,
President Mojaddedi announced the establishment of a new court with "full autority”, athough
its jurisdiction may have been limited to Kabul. From the reports available to Amnesty
International it is not clear if the Idamic court in Kandahar which sentenced four members of
the militia to death had been established earlier and continued to function under the new
government or whether it has been newly set.

While Mujahideen who caught aleged looters and paraded them through the streets of
Kabul threatened that the offenders would have their "hands surgicaly removed”, Minister for
Idamic Affairs in the interim government of President Mojaddedi, Maulawi a-Saah Rakhmani,
isreported to have said in early May: "Asfor thieves, we don't intend to cut off their hands. May
be in the future this will change, but for now we hope to find another way to punish thieves."
Some days later, on 27 May, Deputy Minister of Justice in the Mojaddedi government, Abdul
Rahim, told an international news agency in an interview that under 1damic law, which had now
replaced al other laws, adultery would be punished with stoning to death and offenders
convicted of theft would have a hand or afoot severed. The consumption of acohol would be
punished with 80 lashes, while the death penaty may be imposed for trading in acohol. The
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purchase, sale and consumption of acoholic drinks and other narcotics had earlier been banned
by the Leadership Council on 7 May.

The publicly announced change to an Idlamic system of law appears to have created a
climate in which some members of the public have taken the law in their own handsin amanner
that they may believe to be in accordance with Idamic precepts. For instance it was reported
on 24 May that vigilante groups had executed 66 of some 120 people caught looting in Kabul.
Isamic law does not prescribe the death pendty for theft or even robbery, which isin Idamic
law distinguished from theft, and it is unclear under what authority the vigilantes were acting.

Restrictions of fundamental freedoms

The Leadership Council hasimposed restrictionson several fundamental freedomsin the context
of enforcing Idamic law and norms of behaviour.

Freedom of expression appearsto have been severely restricted. The Leadership Council
on 10 May approved aresolution which says among other things. "The Ministry for Culture and
Information is assigned to remove all communist and previous government's slogans from the
walls and other places and to replace them with ISamic dogans.” On 12 May the Leadership
Council announced that al Marxist and other aleged "anti-religious’ bookswould be seized and
held in a specified place.

On 1 June the Leadership Council decided to set up abody to control television and radio
with a view to removing "un-lIdamic elements’. The transmission of music on Radio Kabul is,
according to adecision of the Leadership Council of 27 May, not "acceptable any longer”. On
28 July female broadcasters were removed from national television. On 7 May the Leadership
Council declared "All Mudim sisters should strictly observe Sharia Hegjab (ISamic dress)".

On 9 May the Acting Minigter for Culture and Information in the Mojaddedi government,
Mohammad Siddique Chakari, admonished cinema ownersin Kabul that "cinemas, which play
an important role in society should show films which are in line with the spirit of Idam. Artistic
teaching and education should be in kegping with Mohammad's Sharia ... The showing of films
that are against the spirit of 1slam, obscene and made with the am of making money should be
avoided'. On 2May severa cinemahousesin Kabul that showed films deemed to be offensive
were reportedly destroyed by Mujahideen, and on 9 May some cinema houses were reportedly
raided by armed Mujahideen, who ordered everyone present to leave the room and attend Friday
prayersin the mosque.
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The freedom to form a political association has smilarly been curtailed. On 1 June the
Leadership Council passed a resolution to ban all non-Idamic parties; earlier the Watan
(Homeland) Party had been dissolved though not formally banned by the government.

The Leadership Council also imposed certain Idamic rdigious obligations. On 12 May it
for instance declared: "All civil servants and employees of state and private enterprises must
perform congregationa prayers at their places of work."

There has been no official statement by either the interim government of President
Mojaddedi or the present interim government of President Rabbani on how breach of the dress
code for women, the ban on non-Ilamic writings, the ban on forming non-Idamic parties or the
injunction to take part in congregational prayers will be punished.

The Government of Afghanistan has so far not issued any public statement of how the
fundamental rights of the non-lslamic minorities are to be safeguarded. Amnesty International
raised its concern with the new government after it had received reports that on 2 May the
homes of Hindus and Sikhs had been attacked. On 18 June unidentified Mujahideen were
reported to have tied up three members of a Hindu family in Kabul and to have eectrocuted
them. While Afghan officials attributed such attacks to the genera lawlessness prevailing in
Afghanistan, President Mojaddedi reportedly gpologized to the non-Mudim minority and
promised them the same protection as available to any other person living in Afghanistan.
Amnesty International is concerned that the government's reform programm may have created
an atmosphere in which members of non-Mudim minorities may be particularly vulnerable to
human rights violations.

Amnesty | nternational's concerns and recommendations

Amnesty International in May 1992 expressed its concern to the interim Government of
Afghanistan about reports of torture, ill-treatment and extra-judicial executions between late
April and early May 1992 (see: Afghanistan: Reports of torture, ill-treatment and extrajudicia
executions of prisoners, late April - early May 1992, Al Index: ASA 11/01/92). The government
of President Mojaddedi responded to Amnesty Internationa by reiterating its firm dedication to
the observance of civil and political rights of all Afghans. However, the organization is
concernedthat thelega reformsinitiated by the Leadership Council and the current government
may result intheimposition of punishmentsthat congtitute cruel, inhuman or degrading treatment
according to international human rights standards.
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While Amnesty Internationd takes no position with respect to the cultura, religious or
political vauesthat underlie a particular system of law, Amnesty International inssts that laws
and judicia procedures must conform to internationally recognized human rights standards. As
a dtate party to the International Covenant on Civil and Political Rights (ICCPR) and the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
Afghanistan is legadly bound to observe the provisions of these instruments and to ensure that
they are fully reflected in the country's human rights protection. President Rabbani in his first
speech on national television after assuming office declared, "the Idamic state of Afghanistan
values and respects the charter of the UN, the world declaration of human rights and other
accepted principles and standards of international law, which do not contradict Idamic tenets'.

Amnesty Internationd is also concerned that the new lega and judicial system and the
new type of courts set up or to be set up in Afghanistan have not been made known to the
public. Article 14 of the ICCPR lays down the provisions for a fair trial which include the
requirement that all defendants have full information concerning laws, court procedures and
possible punishments.

Amnesty International is also concerned that the persons convicted by an Islamic courts
in Kandahar and Kabul and subsequently executed, may not have had adequate legal assistance
aslaid down in Article 14(3)(d) of the ICCPR which saysthat everyone shall have theright "to
be tried in his presence, and to defend himself in person or through lega assistance of his own
choosing; to be informed, if he does not have legal assistance, of thisright ...". Further Article
14(5) lays down that "Everyone convicted of a crime shal have the right to his conviction and
sentence being reviewed by a higher tribuna according to law." Article 6(4) of the ICCPR
explictly states that "Everyone sentenced to death shall have the right to seek pardon or
commutation of the sentence." Amnesty International fearsthat the four persons convicted and
executedin Kandahar and the three persons convicted and executed in Kabul may not have had
the possibility to appeal to ahigher court against their sentence. Amnesty International urgesthe
Government of Afghanistan to ensure that al trias, particularly those involving offences for
which the death pendty can be imposed, strictly conform to the fair trial and appeal provisions
contained in the ICCPR.

While recognizing the severity of the crimeswith which the four personsin Kandahar and
the three persons in Kabul were charged, Amnesty International unconditionally opposes the
death pendty as it constitutes the ultimate form of cruel, inhuman and degrading treatment and
isaviolation of theright to life. It urgesthe Government of Afghanistan to ensurethat no further
executions take place. Amnesty International also believes that public executions exert a
brutalizing effect on everyone present.

Punishments such as amputation of hands or feet violate Article 5 of the Universal
Declaration of Human Rights which states: "Nobody shall be subjected to torture or to crue,
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inhuman or degrading trestment or punishment.” Similarly, Article 7 of the ICCPR and Article
16 of the Convention Againg Torture prohibit such punishments. Amnesty International urges
the Government of Afghanistan to ensure that in the process of legal reformsin Afghanistan all
possble measures are taken to prevent the imposition of cruel, inhuman or degrading
punishments.

Amnesty Internationa is also concerned that several fundamental freedoms, such asthe
freedom of association laid down in Article 22 of the ICCPR and the freedom of expression as
lad down in Article 19 may be severely restricted by the provisions of the government's reform
program. The organization is concerned that people who persist in peacefully exercising these
rightsmay beimprisoned; the organization would consider such persons prisoners of conscience.

Article 27 of the ICCPR lays down the right of religious minorities to enjoy the right to
"profess and practice their own religion”, which the government is caled upon to protect.
Amnesty International believes that the present Government of Afghanistan should make a
strong public statement in support of the rights of religious minoritiesin order to prevent further
violations of such rights by members of Mujahideen groups, the army and the militia. The
Government of Afghanistan should also ensure that violations of human rights of religious
minorities that are reported to have taken place in recent months are investigated by an
independent and impartia inquiry and that those found to have been responsible for them are
brought to justice. Amnesty International also urges the present Government of Afghanistan to
provide for the protection of human rights of the religious minorities in the new condtitution of
Afghanistan.

Amnesty International September 1992 Al Index: ASA 11/02/92



