CHINA

State Secrets: A Pretext for Repression

Dozens of people, including prisoners of conscience, have been detained in Chinaon charges
related to "state secrets' Sncealaw to "protect state secrets' was introduced in 1988. Some
have by now been released, but others are il jailed, including journdigs.

Amnesty Internationd isconcerned that thelegidation on state secretsisbeing used to prevent
public debate of issues which have little to do with nationa security and to jal people for the
non-violent and legitimate exercise of their right to freedom of expression and association. It
Isalso concerned that those charged with state secrets offencesfaceunfair judicia procedures.

Among thevictimsarejourndigslike Qi Lin, who wasjailed for oneyear under thislegidation
and found himsdf unemployed when he was released on parole. Qi Lin, formerly assstant
foreign editor with the officid Beijing Daily (Beijing Ribao) and member of the Chinese
Communigt Party (CCP), was arrested in Beijing in July 1991 and charged with "lesking Sate
secrets’. He was sentenced in April 1992, after a series of secret hearings, to four years
imprisonment. He was accused of having provided "secret” information to a reporter for a
Tawan newspaper, and of drafting articles about it "for publication aoroad”. Thisinformation
concerned disciplinary measures taken by the CCP authorities against Hu Jwei, former chief
editor of the officid newspaper Peopl€'s Daily, in connection with his activities during the
1989 pro-democracy movement. Hu Jwel was dso a member of the CCP and of the
Standing Committee of the Nationa People's Congress (Chinas parliament). Theinformation
about the disciplinary measures againg him, which circulated widdy among Chinese
intellectuds at the time, could hardly be construed as being a "dtate secret”. Qi Lin, who is
diabetic, became serioudy ill in prison. Following appeds from his family and internationdl
humean rights groups, he was released "on parole for medica treatment” in June 1992.
Meanwhile, he had been expelled from the CCP and dismissed from hisjob. Upon hisrelease,
he was unemployed and subjected to restrictions.

L egislation - a broad definition of state secrets

The meaning given to the term "sate secrets’ in Chinais very broad. It encompasses matters
which would be the subject of public debates in other countries and goes far beyond what is
needed to protect nationa security. Among theissueswhich are classified as Sate secrets, for
example, are the nationd statistics on the number of people sentenced to death and executed

every yedr.
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The main legidation concerning state secretsisthe Law of the PRC on the Protection of State
Secrets, which was introduced in 1988. The law gives agenerd definition of Sate secrets as
being "matters that affect the security and interests of the state”’. These include conventiona
matters of nationa security, such as nationd defence and diplomatic affairs, but aso other
issues, including "secrets concerning important policy decisons on date affars’, "nationa
economy and socia development secrets' and " other state secrets that the state departments
on protecting state secrets have determined should be safeguarded”.

This aready broad definition ismade even broader by another provisonin thelaw, according
to which "secrets of political parties' will aso be consdered to be "date secrets' if they are
deemed to "affect the security and interests of the state’. In China, where the &ffairs of the
Chinese Communist Party (CCP) areintricately linked to thet of the state, this effectively bans
public reporting or debate of any political issue that the CCP authorities decide should not be
disclosed.

The scope of "date secrets' was widened even further in 1990 when the Rules for
Implementing the Law of the PRC on the Protection of State Secrets were adopted. The
Rules dtipulate that if the disclosure of information on certain matters resulted in a number of
"consequences’, thisinformation should be classified asastate secret. Eight consequencesare
defined, including "endangering the consolidation and defence of the state palitica power”, and
"dfecting date unification, national unity and socid Stability”. This refers potentidly to
information about any politica or socid issue,

Under the Condtitution, al citizens have the "duty” to safeguard state secrets. The 1988 state
secrets law makes people legally responsible for any disclosure of state secrets, including "in
private conversation”, and whether the disclosure of the secret information has been done
"deliberatdly or inadvertently”. Thelaw stipul atesthat punishment for disclosure of sate secrets
in serious cases shdl be pursued under Article 186 of the Crimina Law, which provides for
amaximum of seven years imprisonment. However, under supplementary regulationsto the
state secretslaw, which were aso adopted in 1988, the punishment can be anything up to the
death pendty for those who "stedl, secretly gather, buy or illegdly provide Sate secrets' to
"organizations, groupsor individua soutside theterritory™. In recent years, this clause hasbeen
used againgt a number of people accused of "lesking state secrets’, who were sentenced to
terms of 10 years imprisonment or more.
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Journalists and others accused of leaking "state secrets

In recent years, several Chinese journdists and people who worked for foreign newspapers
or correspondents, have also been jailed on charges of "leaking State secrets' for the peaceful
exercise of fundamental human rights.

Among them are Xi Yang, areporter for the Hong Kong newspaper Ming Pao, who was
jaledfor 12 yearsin 1994 for obtaining and publishing information deemed to condlitute Seate
secrets’, and Bai Welji and his wife Zhao L ei, who were jaled for 10 years and Sx years
respectively for “illegdly providing state secrets’ to aforeign press correspondent in Beijing.

Bai Weiji and his wife Zhao L el were tried in secret by the Beijing Intermediate People's
Court and sentenced on 20 May 1993 to 10 years and Six years in prison respectively for
"illegally providing Sate secretsto aforeigner”. Their sentences were upheld by ahigher court
in July 1993. Two other people detained in connection with the case were aso sentenced to
shorter terms of imprisonment. Bai Weiji was detained a hishomein Beijingon 5 May 1992.
A former gaff member a the Foreign Ministry's Information Department, he had been
dismissed from his job for taking part in demonstrations during the 1989 pro-democracy
movement. Hewas accused of passing classified documentsto aformer classmate, LenaSun,

who was then the Beijing correspondent for theWashington Post. Police raided Lena Sun's
office in Beijing on 17 May 1992 and confiscated what they said were secret documents.

Zhao Lei was taken into police custody on 21 April 1993, nearly oneyear after her husband.

She was accused of having trandated some of the incriminating documents passed onto Lena
Sun by her husband.

According to Lena Sun, the documents were economic reports, foreign policy andyses and
speeches by Chinese leaders, none of which could be consdered "state secrets'. They were
part of "interna" publications which have a redtricted circulation in China but which are
access ble to many CCP members and reach a much wider audiencein China. Ba Weiji and
Zhao Lei weretried in secret and the authorities have never provided any evidence that the
information & issue in the case concerned a legitimate matter of nationd security. Amnesty
Internationa considers Bai Weiji and Zhao Le to be prisoners of conscience, jailed for the
peaceful exercise of their right to freedom of opinion and association.

Xi Yang, a PRC nationa and reporter for the Hong Kong Newspaper Ming Pao, was
detained in Beijing on 27 September 1993 and charged ten dayslater with "stedling and prying
into state secrets'. He was sentenced to 12 years imprisonment in March 1994 after a secret
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trid. Xi Yang was accused of having obtained, in June and July 1993, "financial secrets’ and
other confidentid information concerning the People's Bank of Chinafrom abank employee,
who was aso sentenced on the same charge, and of passing this on to "a Hong Kong
publication” for publication, "causing serious damages for the nation's economy”.

Despite severd reports on the case in the officia Chinese press, the nature or extent of the
damages made to the economy were never described, nor were the incriminating articles
named. Some officid press reportsindicated that the "secret” information lesked by Xi Yang
concerned the bank's plans for modifications on deposit and loan interest rates and its policy
on internationd gold transactions. The Ming Pao did publish a series of articles on Chinds
economic affairsin July 1993, one of which referred to these matters and described aplan by
Vice-Premier Zhu Rongji for restructuring the People's Bank of China. According to sources
inHong Kong, mogt of thisinformation had aready been publicized or debated in Hong Kong.

Amnesty Internationd is concerned about severd aspects of Xi Yang'scase, notably thet the
judicid proceedings againg Xi Yang,
induding prolonged incommunicado
detention and trid in camera, were
unfar; that the detailed information
available about the caseindicatesthat his
prosecution was politicaly motivated to
make this an examplary case to other
journdigs, and that the authorities have
not demonstrated that theinformetion he
dlegedly leaked posed a threat to a
legitimate nationa  security  interest.
Amnesty International therefore
congders that Xi Yang's prosecution
represents an arbitrary restriction on
freedom of expresson and that he is a
prisoner of conscience.

Another caseisthat of Gao Yu, awdl
known journdis in China, who was
detained in Beijing on 2 October 1993,
shortly after Xi Yang's detention. Gao

GaoYu ©ChinaRights Forum
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Yu was charged ten days later with "leaking State secrets’ and sentenced on 10 November
1994 to Six years imprisonment after aseriesof grosdy unfair judicia proceedings (seebelow,
Unfar Trias). According to the court verdict againg her, the aleged "secret” information
which she was accused of leaking referred to structura reforms within state bodies and to a
speech made by a Chinese leader. Gao Y u was accused of having obtained this informetion
from two classfied documents shown to her by afriend and of writing articles about it for an
ungpecified Hong K ong magazine during thefirst three months of 1993. Before her arrest, she
was working as a fredance journdist and had written articles for Hong Kong publications.

In her appeal against her sentence, Gao Y u ated that thefirst of theincriminated documents
concerned dructura adjustments (such as a reform of the wage system) within date
ingtitutions, which were public knowledge in China and had aready been publicized in Hong
Kong by the pro-communist newspaper Wen Wei Po. The second document was a speech
by CCP leader Jang Zimin which referred to three "guiding idess' by Deng Xiaoping which
had become an established part of Chinas foreign policy over the years.

Gao Y u's appeal was rgiected and the origina verdict and sentence againgt her were upheld
in December 1994. The court verdict against her provides no evidence that the information
she was accused of leaking concerned matters of national security. Amnesty International
believesthat Gao Yu isa prisoner of conscience jailed soldly for the peaceful exercise of her
right to freedom of expression.

Many other types of people have been detained under the state secrets legidation. In 1992,
11 stamenwerearbitrarily detained in Tianjin, three of whom werelater charged with "legking
state secrets'. The chargewasrdated to asuccessful wagesand work dispute that the seamen
had led againgt aforeign employer while on acargo vessd abroad. The reason for the charge
was gpparently that the seamen had revedled the amount of their wages to a "foreign
organization”, the International Transport Workers Federation, which had helped them during
the wage dispute. A court in Tianjin acquitted them of the charge in January 1995, but the
local procuracy apparently appeded againg the acquittal, and a decision on the appea was
gill pending in mid-1995.

Bao Tong isthe highest ranking CCP officia to have been sentenced on charges of "lesking
state secrets' since 1989. Before hisarrest Bao Tong was aclose assistant of theformer CCP
Secretary Generd, Zhao Ziyang. The latter wasforced to resign shortly before theimpostion
of martid law in Beljing on 20 May 1989 and was later placed under virtua house arrest. Bao
Tong was arrested shortly after, on 28 May 1989. He wasthen amember of the CCP Centra
Committee (CCPCC) and Director of the CCPCC Research Centre for Reform of the
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Political Structure. Within the centre, he had reportedly initisted a draft scheme for political
reform, which was opposed by anti-reform elements in the CCP leadership.

The sentence passed on Bao Tong, more than three years after his arrest, appears to have
been an act of politica retribution rather than proper implementation of the State secretslaw.
Indeed, he was charged only in 1992, after spending one year in detention followed by 18
months under house arrest, and the decision to charge and sentence him, rather than end his
detention, is reported to have been taken by the CCP leadership.

Following his arrest in May 1989, Bao Tong was held for a year in solitary confinement at
Qincheng prison, then released into house arrest in May 1990. On 21 January 1992 he was
rearrested at his home and charged with " counter-revol utionary incitement” and "'lesking Seate
secrets'. He was sentenced on 21 July 1992 to a seven-year prison term after aclosed trid.

According to the court verdict, the charge that he "leaked state secrets’ was based solely on
a private conversation he had with another senior CCP officia on the evening of 17 May
1989. The verdict gives no indication of the nature of the "important Sate secret Stuation”
which Bao Tong allegedly lesked to this colleague, but information from other sources
indicates this was related to the impending declaration of martid law and the resignation of
Zhao Ziyang as CCP Secretary Genera, both of which were made public on 20 May 1989.

The other charge againgt Bao Tong, " counter-revolutionary propagandaand incitement”, was
based on the accusation that he indicated agreement to having the transcript of part of a
private conversation with a senior officid on 20 May 1989 made available to others.

Bao Tong, now aged 62, has been in poor health since hisarrest in 1989 and has undergone
five operations for polypsin his colon. Repegted petitions by his family for hisrelease on ball
for medica trestment have been denied. Amnesty Internationa consders Bao Tongto bea
prisoner of conscience. Heis due for rleasein May 1996.

The case of Harry Wu, who was expelled from Chinashortly after being sentenced in 1995,
recaived internationa attention. Harry Wu, a Chinese human rights activist who isacitizen of
the USA, was arrested in June 1995 when trying to enter Chinaand held incommunicado for
over three weeks accused of state secrets offences. On 24 August 1995, the Wuhan city
Intermediate People's Court sentenced him to 15 years imprisonment for "steding state
secrets’ and "posing as a gate functionary™ on a previous visit to China, during which he had
gathered information about human rights issues. The court also sentenced him to expulsion,
which was carried out afew hours later.
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Unfair trials

Under Chineselaw, state secrets casesaretriedin camera (Article 111, Crimina Procedure
Law). This has been put into practice in al the “<ate secrets’ trias about which Amnesty
Internationa has received information. This practice, in itsdlf, contravenes internationa
standards for fair trid. In addition, the verdict in such cases has frequently been passed in
secret, in contravention of Chinas own law which providesthat the verdict isto be announced
in public"in dl cases' (Article 121, Crimina Procedure Law).

The case of Gao Yu is one example (see above for details of her case). Her sentence was
passed at asecret court hearing in November 1994: neither her husband nor her lawyerswere
notified in advance of the hearing, as required by Chineselaw. They only heard about it after
it was over, and were not given details about it. Gao Y u wrote the following words shortly
after she was sentenced:

"Our government never admitsthat it holds political prisoners... Today

you shame our country once again by sentencing metojail for a six-year
fixed-term of imprisonment plus depriving me of political rightsfor one
subsequent year ...

This sentence can devastatemy health but not my spirit... Before | step through
the prison gates with my ruined body, | would like to say that | believe that
history will prove my innocence and it will not be necessary to wait one hundred
years for itsjudgement..."*

All the evidence suggests that Gao Y u had been condemned long before her trid. Her case
went through aseries of grosdy unfair judicid proceedings. Prior to the announcement of the
verdict, Gao Y u was brought to trid three times in 1994. Each time the court found that the
evidence againg her "4till needed to be verified" -- which meansthat the prosecution evidence
wasinsufficient to convict her. Instead of acquitting her, however, the court on three occasions
returned her case to the Beijing procuracy "for supplementary investigation and verification”.

Extract from Gao Yu's statement in an appeal against her sentence, 23 December 1994,
translated from China -- "Leaking state secrets': the case of Gao Yu, Human Rights Watch/Human
Rightsin China, Vol.7, No.8, June 1995.
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Throughout these proceedings, the court ignored the information and arguments presented by
the defence, which challenged the vdlidity of the evidence against Gao Y u.?

Gao Yu'scaseisnot unusua. The procedure used by the court in her case - sending the case
back to the procuracy "for supplementary investigation” until the prosecution evidence againgt
her was "complete’ - has been invoked in other political cases, including those of people
charged with "dtate secrets’ offences, such as Xi Y ang, whose caseis described above. This
procedure, which is provided for under Article 123 of Chinas Crimind Procedure Law, is
often used by the courtsto prejudice the rights of the defence.

This is only one aspect of the unfairness of palitica trias in China. In politica cases, the
outcome of tridsisinvariably determined by the politica authorities, and the verdict isusudly
decided before the trid, according to a practice which is widely known in China as "verdict
firg, tria second®.

Even when thereis no interference by politica authorities, trids are often amere formality. In
the overwhelming mgjority of casesknown to Amnesty Internationa, court verdictsareamost
verbatim reproductions of the indictments presented by prosecutors and take virtualy no
account of the defence.

Inal cases, theright to defenceis severdly limited and the proceduresfor trid fal far short of
internationd standards for fair tria. Thereis no presumption of innocencein Chinese law and
the burden of proof is on the defence. Defendants who are brought to trial have usudly spent
months detained incommunicado, subjected to pressure by the investigating authorities and
without access to a lawyer. Detainees can seek the assistance of alawyer only once a court
has decided to try the case -- usualy months after arrest.

In practice, theright of lawyers to meet detainees and the power to challenge the findings of
the prosecution are themsdlves limited. Defence lawyers have access only to apart of thefile
concerning adefendant. They usualy cannot confront prosecution witnessesand areeffectively
barred from chalenging the vadidity of the charges. They are rarely dlowed to cdl defence
witnesses to testify in court, dthough witnesses can in theory be called.

For further details, see Human Rights Watch/Human Rightsin China, Vol. 7, No. 8, 1995, and
Amnesty International's report, China: Journalist Gao Yu jailed for six years after a secret trial
(ASA 17/36/94), November 1994.

See Amnesty International's report, China: The Massacre of June 1989 and its Aftermath, Al
INDEX: ASA 17/09/90, April 1990, pp.50-53.
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Moreover, not al defendants have the assistance of alawyer during therr trid; they may not
know of their right to have one or may bdieveit isfutile. For example, Xi Yang (see above,
page 3-4) had no defence lawyer at his trid. Chinese officia sources claimed that he had
declined the assistance of alawyer, but since no independent source had accessto Xi Yang
during the months preceding histrid, this claim has not been substantiated.

Conclusions and recommendations

Amnesty Internationa believes that the legidation on Sate secrets is inherently arbitrary and
that it is being used to redtrict freedom of expresson and to jail people for the non-violent
exercise of fundamental human rights. It is adso concerned that those prosecuted and
sentenced on state secrets charges are denied fair tria process.

Amnesty Internationa cals on the Chinese authorities to:

- review and amend dl legidation related to Sate secrets, in line with internationd standards,
to ensure that its provisons can no longer be used to arbitrarily detain or imprison people for
the peaceful exercise of their fundamental human rights, and that it conforms to internationa
dandards for fair trid;

- release immediately and unconditionaly al prisoners of conscience arbitrarily detained or
imprisoned on State secrets charges, in accordance with internationd standards;

- review the cases of dl politica prisonerstried on state secret charges, and grant them anew
fair and open trid in accordance with internationa standards, or release them.
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