Al Index: AFR 25/7134/2023
23 August 2023

Open Joint Letter to all Honourable Members of the African Commission on Human and Peoples’ Rights

RE: CONCERNS REGARDING THE PREMATURE TERMINATION OF THE COMMISSION OF INQUIRY
ON THE SITUATION IN THE TIGRAY REGION OF THE FEDERAL REPUBLIC OF ETHIOPIA

We, the undersigned civil society, and human rights organizations are alarmed by your recent decision! to
prematurely terminate the mandate of the Commission of Inquiry into the situation in the Tigray Region of the
Federal Republic of Ethiopia (Col).

The undersigned organizations concerned by grave human rights violations and abuses committed in the
conflict in northern Ethiopia, welcomed the May 2021 initiative? of the African Commission on Human and
Peoples’ Rights (African Commission) to establish the Commission of Inquiry to, among others, determine the
underlying causes of the conflict, investigate violations of international human rights law and international
humanitarian law, and identify perpetrators for purposes of pursuing justice and accountability. Several of the
undersigned civil society and human rights organizations submitted briefings and information to the
Commission of Inquiry on the nature and scale of human rights violations and abuses committed by the parties
to the conflict. It was encouraging to witness an African organization take the lead in establishing an
independent body to investigate these violations and abuses.

We are, therefore, shocked and perplexed by the decision to terminate the mandate of the Commission of
Inquiry without publishing a report of its findings and recommendations. This decision contradicts the rationale
behind the establishment of the Commission of Inquiry and the core values underpinning the work of the
African Commission as set out in the African Charter on Human and Peoples’ Rights and the 2020 Rules of
Procedure. It sets a detrimental precedent for future investigative mandates into human rights violations across
the continent.

The reasons given by the African Commission in support of its decision are not convincing.

First, the African Commission’s decision is informed by the fact that the Ethiopian government is in the process
of adopting “an inclusive and comprehensive national transitional Justice policy, centered on accountability,
truth seeking, redress for victims, and reconciliation and healing, in line with the Constitution of the Federal
Democratic Republic of Ethiopia, and the African Union’s (AU) 2019 Transitional Justice Policy (AUTJP)".

It is disappointing that the African Commission, in its decision to terminate the mandate of the Commission of
Inquiry, relied on a transitional justice policy proposal that is yet to be adopted. This reasoning also fails to
recognize that continued investigations and evidence preservation efforts by independent bodies are central to
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any eventual justice and accountability for victims and survivors, and constituent of holistic transitional justice
mechanisms.

Second, the African Commission’s decision is based on the fact the Ethiopian government has initiated a
national process to “address the situation in the country and ensure accountability and redress for reported
cases of human rights violations in the Tigray region” and that this process “offer[s] prospects for a national,
inclusive and sustainable approach to addressing the situation in the country and taking adaptive measures”.
The reasoning fails to recognize the crucial issues of independence and impartiality® of the judiciary in
Ethiopia, as the executive continues to interfere with judicial functions, including the frequent non-compliance
of police to execute court orders.* While we understand that legal reform has been initiated by the Ministry of
Justice, Ethiopian criminal law does not currently recognize crimes against humanity, which have been widely
reported in the conflict in northern Ethiopia, including the Tigray region. The role of independent investigative
mechanisms in ensuring justice, accountability, and redress is indispensable due to the complexities of
investigation, prosecution, and adjudication of the temporal scope, elements of these serious crimes, and the
alleged perpetrators, including a foreign army.

Third, the African Commission’s decision is based on “positive developments” in the Tigray region, including
restoration of peace and security, reconciliation, disarmament, demobilization, and rehabilitation. This fails to
recognize ongoing gross human rights violations and abuses in the Tigray region, including a continued ethnic
cleansingb campaign in the western Tigray zone by Amhara security forces and interim authorities, as
documented by Human Rights Watch. In a joint monitoring report published on 9 July 2023, civil society
organizations also compiled various incidents where civilians were targeted after the Cessation of Hostilities
Agreement (COHA), in areas controlled by Eritrean troops. Human rights organizations have diligently
documented violations, including war crimes®, ethnic cleansing’, sexual violence®, and crimes against
humanity® in northern Ethiopia for more than two years, and recent reports indicate that these violations
persist. Since early August, a new conflict dynamic has emerged in the Amhara region, and international
media outlets have reported civilian casualties.!® The commission's decision overlooked the complexity and
broader context of the conflict in Ethiopia, which has an impact beyond the Tigray region, affecting the country
as a whole.

We believe that the African Commission’s decision mistakenly buys into the rhetoric!! provided by the
Ethiopian government- a party to the conflict and accused of war crimes and crimes against humanity - to
eschew justice and accountability. We are apprehensive that in taking this unfortunate decision, the African
Commission may have succumbed to undue political pressure from the Ethiopian government. The decision
came barely four months after the Deputy Prime Minister of Ethiopia, in an address to the African Union
Executive Council in February 2023, argued that the Commission of Inquiry “undermineld] the AU-led Peace
Process, the Peace Agreement, and its full implementation” and demanded that the African Commission “stop
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its consideration to undertake a unilateral investigation irrespective of ongoing national efforts?”. These
remarks were a culmination of close to two years of unwarranted political attacks and a spirited smear
campaign against the Commission of Inquiry by the Ethiopian government. In the same speech, the Deputy
Prime Minister announced that the Ethiopian government was planning to present a resolution at the March
2023 session of the United Nations Human Rights Commission to terminate the mandate of the International
Commission of Human Rights Experts on Ethiopia.'3

We acknowledge that the Ethiopian government declined to grant the Commission of Inquiry access into the
country to conduct investigations. However, we note that in its combined 50" and 51 activity report, the
African Commission reported that the Commission of Inquiry had “held oral hearings to receive the testimonies
of witnesses and victims” and that it had also “received reports on the human rights situation in the Tigray
region”. Through this activity report!#, the African Commission informed the African Union Executive Council
and the public at large that “[a] report on the findings and recommendations will be presented in this regard”.
In its 52" and 53" activity report, presented to the African Union Executive Council in February 2023, the
African Commission indicated that the mandate of the Commission of Inquiry had been renewed multiple
times to allow it to “finalize its work and draft its investigation report for submission to the AU policy organs”.

Therefore, it remains unconscionable that the Commission of Inquiry failed to produce a report during its two-
year-long existence and that instead of allowing it to finalize its work as promised in February 2023, the African
Commission prematurely terminated its mandate. The termination of the mandate is also an abdication of the
Commission’s duty towards victims and witnesses who appeared before the Commission of Inquiry to share
their pains and sufferings hoping that they will one day see justice and accountability.

Considering the above concerns, we call upon the African Commission to promptly reconsider its decision to
terminate the mandate of the Commission of Inquiry and ensure that its mandate concludes, at least, with a
report of its findings and recommendations.
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